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'       {Continuedy^  """"" 


SECOND   TEAR  OF  THE   REIGN  OF   VICTORIA* 


IN  THE  EXCHEQUER  CHAMBER. 

Chadwick  v.  Trower  and  Others,  (a)  «/««« 29. 


PJASE.     The  declaration  contained  two  counts:  in  The  mere 

the  first,  the  Plaintiffs  below  alleged  that  they  were  ^^"^^^"^ 

possessed  of  a  certain  vault  or  cellar  with  certain  wine  position  does 

thereby  adjoining  to   certain  other  vaults   and  walls,  not  render  it 

J      f  t     •  1  1  /•     .  1      necessary  for 

sua  which  m   part    rested   upon,   and   was   of  right  a  person  who 

supported  in  part,   by   parts   of  the   adjoining  vaults  pulls  down  his 

wall  to  give 
notice  of  his  intention  to  the  owner  of  an  adjoining  wall. 
Nor^  if  he  he  ignorant  of  the  existence  of  the  adjoining  wall,  —  as  where  it  is 
VBdctgroiznd, — is  he  hound  to  use  extraordinary  caution  in  pulling  down  his  own. 

W  The    reporter,    having      dded,  is  indebted  to  the  kind-  / 

heca  VBiToidaUy  absent  £rom      ness  of  a  gentleman  at  the  har  i 

^^^ioh  when  this  case  was  de-      for  his  note  of  the  judgment. 


^•t^.t^tp 
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and  walls;  that  the  Plaintifi  were  of  right  entitled  that 
their  vault  or  cellar  should  be  so  supported  in  part; 
and  that  there  were  certain  foundations  belonging  to, 
and  supporting  the  said  vault  or  cellar,  which  the 
Plaintiffs  ought  to  enjoy :  yet  that  the  Defendant  below 
wrongfully  took  down  and  removed  the  said  vaults  and 
walls,  so  adjoining  to  the  said  vault  or  cellar  of  the 
Plaintiffs,  without  shoring  or  propping  up,  or  taking 
other  reasonable  or  proper  precaution  to  support  or 
secure  it,  so  as  to  prevent  its  being  weakened  ^or  de- 
stroyed; and  wrongfully  dug  the  earth  and  disturbed 
the  foundations,  without  taking  due  and  proper  precau- 
tions to  prevent  the  said  foundations  from  being  weak- 
ened and  giving  way.  The  count  then  stated  the  injury 
which  the  Plaintiffs  had  sustained,  and  the  special  da- 
mage which  followed  thereon.  The  second  count  stated, 
that  the  Defendant  was  about  to  pull  down  the  adjoin- 
ing vaults  and  walls,  and  alleged  it  to  have  been  the 
duty  of  the  Defendant,  in  the  event  of  his  not  shoring 
up  the  walls,  to  give  notice  to  the  Plaintiffs  of  his  infen- 
turn  to  puU  down ;  and  also  that  it  was  his  duty  to 
use  due  care  and  skill,  and  to  take  due,  reasonable, 
and  proper  precaution  about  the  pulling  down  his  vaults 
and  walls,  so  that  for  want  of  such  precaution  the 
Plaintiff's  vault  should  not  be  injured;  and  then  alleged 
as  a  breach  of  such  duty,  that  the  Defendant  pulled 
down  his  vaults  and  walls  without  giving  the  Plaintiffs 
notice  of  his  intention,  and  without  taking  due  care  and 
precaution  in  the  pulling  down,  whereby  the  Plaintiff's 
vault  was  injured,  and  the  wine  in  it  destroyed. 

The  Defendant  pleaded,  first,  not  guilty.  Secondly, 
that  the  vault  or  cellar  of  the  Plaintiffs,  in  the  first  count 
mentioned,  did  not  rest  upon,  nor  was  of  right  in  part 
supported  by,  parts  of  the  said  adjoining  vaults  ftnd 
of  the  said  wails  in  that  count  mentioned,  in  manner 
and  form  as  die  Flaindfi  had  in  that  count  aUeged : 
conclusion  to  the  country. 
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Hardly^  that  the  PUiDtiflGs  were  not  .before^  and  at 
and  during  the  times  in  the  said  first  .count  in  that  be- 
half mentiooed^  or  at  any  of  those  times,  of  right  entitled 
that  their  said  vault  or  cellar  should  be  supported  by  the 
said  parts  of  the  said  adjoining  vaults  and  waUs  in  that 
coont  mentioned,  in  manner  and  form  as  the  Plaintifis 
had  in  that  count  alleged:  conclusion  to  the  country. 

Ninthly, — as  to  so  much  of  the  second  count  as  related 
$o  the  Defendant  not  giving  due  and  reasonable  notice  to 
Ihe  Plaintifis  of  his  intention  to  pull  down,  prostrate,  and 
remove  the  said  vaults  and  walls,  adjoining  the  said 
vault  of  the  Plaintiffi  in  that  count  mentioned,  — that 
the  Plainti£&  had  notice  of  the  Defendant's  intention  to 
poll  down  his  vaults  and  walls,  and  witnessed  the  pre- 
parations and  commencement  of  the  work  in  time  to 
have  enabled  themselves  to  have  protected  themselves. 
Verification. 

Tentbly,  —  as  to  so  much  of  the  second  count  as 
charged  the  Defendant'with  not  having  used  due  care 
andskill,  or  taken  due,  reasonable,  and  proper  precaution 
in  and  about  the  pulling  down,  prostrating,  and  remov- 
ing the  vaults  and  walls  adjoining  the  vault  of  the  Plain- 
tifis in  that  count  mentioned,  —  that  the  Defendant  did 
take  care,  &c.     Conclusion  to  the  country. 

The  Plaintifis  joined  issue  on  the. first,  second,  third, 
and  tenth  pleas;  and  to  the  ninth  plea,  replied,  that  the 
Plaintifis  had  not  notice  of  the  Defendant's  intention,  and 
did  not  witness  the  said  preparations  and  commencement 
of  the  work  of  pulling  down,  prostrating,  and  removing 
the  said  vaults  and  walls,  in  due  and  sufficient  time, 
before  any  damage  was  done  to  their  said  vault  and 
its  contents  in  the  second  count  mentioned,  to  have 
enabled  themselves  to  have  protected  themselves  in  that 
bdudf,  as  in  the  ninth  plea  alleged :  conclusion  to  the 
country;  whereupon  issue  was  joined. 

To  the  fourth,  fifth,  sixth,  seventh,  eighth,  eleventh, 
twdfib,  and  thirteenth  pleas  the  Plaintiff  demurred. 
B  2 
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The  demurrers  were  argue<Lin  the  Court  of  Common 
Pleas  in  IVtnitt/  term,  1836 ;  and  in  the  Michaelmas 
term  following  the  Court  gave  judgment  for  the  Plain- 
tiffs below  upon  all  of  them,  (a) 

The  cause,  as  to  the  issues  of  fact,  was  tried  before 
Tindal  C.  J.,  at  the  sittings  at  Guildhall  after  Hilary 
term,  1837,  when  a  verdict  was  found  for  the  Plaintiffs 
below,  on  all  the  issues,  with  general  damages. 

The  Defendant  below  afterwards  brought  a  writ  of 
error,  and  assigned  for  error  that  the  verdict  of  the  jury 
applied  to  the  second  as  well  as  the  first  count  of  the 
declaration,  and  that  the  second  count  was  bad  in  law. 


Wightman  for  the  Defendant  below. 

The  damages  are  assessed  generally.  It  cannot  be 
ascertained  whether  they  were  given  on  the  first  count, 
or  on  the  second,  or  on  both ;  and,  therefore,  if  either 
of  the  counts  be  ill,  there  must  be  a  venire  de  novo.  But 
the  second  count  cannot  be  supported  in  law ;  for  it  avers 
that  it  was  the  duty  of  the  Defendant,  in  the  event  of 
his  not  shoring  up  or  protecting  the  Plaintiffs'  vault,  to 
give  notice  to  the  Plaintiffs  of  his  intention  to  pull  down 
the  vaults  and  walls  adjoining;  the  count,  however, 
contains  no  allegation  of  any  right  of  easement  in  aliefio 
soloj  and  no  obligation  to  give  such  notice  results  as  an 
inference  of  law  from  the  mere  circumstance  of  the  juxta- 
position of  the  walls  of  the  Plaintiffs  and  the  Defend- 
ant At  the  trial,  upon  proper  questions  put  to  the 
jury,  the  damages  might  have  been  confined  to  that  part 
of  the  count  which  alleges  the  injury  to  have  been  oc- 
casioned by  the  Defendant's  neglecting  his  duty  to  use 
due  care  and  skill  in  pulling  down  his  own  wall ;  Peyton 
V.  Mayor  of  London  (i) ;  but  no  such  appropriation 
having  been  made,  for  aught  that  appears,  the  jury  may 


(a)  See  the  declaration  and 
pleas  at  lengthy  3  New  Cases, 
S34^.;  3  Scott,  699' 


(b)  9B.^C.  725. 
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bare  assessed  the  damages  for  want  of  a  notice  which 
the  Defendant  was  not  bound  to  give,  at  all  events,  upon 
sach  a  state  of  facts  as  is  set  forth  in  the  second  count; 
for  it  is  not  alleged  even  that  the  Defendant  knew  of 
the  existence  of  the  Plaintiffs'  wall,  and  without  such 
knowledge  he  could  not  be  required  to  give  notice  of 
bis  own  intentions. 


18S9. 


W.  H.  Watson  for  the  Plaintiffs  below.  The  second 
count  may  be  sustamed,  even  if  the  duty  of  giving 
notice  ascribed  to  the  Defendant  do  not  exist  But 
that  duty  is  necessarily  implied  by  law,  although  no 
case  has  yet  decided  the  express  point;  for  actions 
have  been  maintained  for  injuries  occasioned  by  the 
act  of  a  neighbour,  without  alleging  the  act  to  have 
been  done  either  negligently  or  wrongfully.  Thus,  in 
Sifigsln/  y.  Barnard  [a\  it  is  laid  down,  that  if  a  man 
dig  a  pit  in  his  own  land  so  near  to  my  bouse,  that 
the  house  falls,  an  action  on  the  case  lies ;  and  in  Jones 
v.  Bird  (b)  it  was  held,  that  commissioners  of  sewers  and 
persons  working  by  their  order  in  the  course  of  the 
necessary  repair  of  a  sewer  in  the  neighbourhood  of 
booses  are  bound  to  take  all  such  proper  precautions  for 
securing  them,  and  to  shore  them  up,  if  necessary,  as 
skilful  persons  would  do ;  also  to  give  specific  notice  to 
the  owners  of  adjoining  houses  of  the  danger  arising 
frooi  the  construction  of  the  sewer.  In  Peyton  v.  the 
Mayor  of  London^  the  court  abstained  from  giving  any 
opinion  on  the  point  now  in  contest :  but  in  Brawn  v. 
Windsor  (r ),  where  the  Plaintiff's  house  was  built  in 
180S,  against  the  pine-end  wall  of  the  Defendant's 
boose,  by  permission,  and  the  Defendant,  in  1829, 
made  an  excavation  in  a  careless  and  unskilful  manner 
in  his  own  land,  near  to  his  pine-end  wall,  by  which  he 


(a)  1  RoJL  Rep.  430. 
(6)  SB.S^AUL  837. 


(c)  1  Cr.SiJer.M. 
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weakened  bis  pine-end  wall  and  injured  the  Plaintiff's 
house,  it  was  held,  that  an   action  on  the  case   was 
maintainable  for  the  injury ;  and  Qarram  B.  said,  "  There 
may  be  cases  where  a  man  altering  his  own  premises 
cannot  support  his    neighbour's,  and  the  support,   if 
necessary,  must  be  supplied  elsewhere:  in  such  case 
he  must  give  notice,  and  then,  if  any  injury  occur,  it 
would  not  be  occasioned  by  the  party  pulling  down,  but 
by  the  other  party  neglecting  to  take  the  precaution." 
Then,  in  Doddv.  Holme  (a),  the  Plaintiff  and  Defendant 
having  adjacent  lands,  the  former  built  a  house  at  the 
extremity  of  his  land ;  the  latter  afterwards  excavated 
his  own  soil  near  to  but  without  touching  the  ground  so 
built  upon :  The  declaration  alleged  that  the  Defendant^ 
so  negligently,  finskilfully,  and  improperly,  dug  his  own 
soil,  that  the  Plaintiff's  house  was  thereby  injured: 
BoUand'R.y  in  his  summing  up,  said,  ^*  If  I  have  a  build- 
ing on  my  own  land,  which  I  leave  in  the  same  .state, 
and  my  neighbour  digs  in  his  land  adjacent,  so  as  to 
pull  down  my  wall,  he  is  liable  to  an  action : "  and  the 
jury  having  found  that  the  injury  to  the  house  was  the 
consequence  of  the  Defendant's  negligence,  the  Court 
refused  to  disturb  the  verdict  for  the  Plaintiff,     If,  then, 
it  be  a  duty  imposed  on  a  party  not  to  do  work  so  in- 
cautiously as  to  injure  his  neighbour's  rights,  it  is  clearly 
a  want  of  proper  caution  to  omit  giving  such  notice  as 
may  enable  the  neighbour  to  take  steps  for  his  own  se- 
curity.    {Parke  B.  The  duty  of  giving  notice  in  such 
cases  seems  to  be  one  of  those  duties  of  imperfect  ob- 
ligation which  are  not  enforced  by  the  law.] 

Then,  the  allegation  of  want  of  notice  may  be  rejected 
as  surplusage,  and  the  damages  be  ascribed  to  that  part 
of  the  count  which  is  unobjectionable.  The  gravamen 
of  the  charge  is  the  Defendant's  omission  to  use  due 


(a)  lAd.SsElU^d. 
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ctre^  skSU  and  precaution  in  pulling  down  his  own 
wails.  No  injury  is  alleged  to  have  resulted  to  the 
Plaintiffi  from  the*  want  of  notice  in  particular ;  and, 
after  verdict,  the  Ck>urt  will  not  assume  it  In  2  JVms. 
SamdL  171.  r.  it  is  laid  down,  that  ^Mf  an  action 
be  brought  for  speaking  words  all  at  one  time^  that 
is,  all  in  one  count,  and  there  is  a  verdict  for  the 
Flaintifl^  though  some  of  the  words  will  not  maintain 
the  action,  yet,  if  any  of  the  words  will,  the  damages 
may  be  given  entirely ;  for  it  shall  be  intended  that  the 
damages  were  given  for  the  words  which  are  action- 
able, and  that  the  others  were  inserted  only  for  aggra- 
Tation.'*  In  DyebaU  v.  Doe  dem.  Lawrie  (a),  on  a  writ 
of  error  brought  to  reverse  a  judgment  in  ejectment  (i), 
which  had  been  entered  up  generally  for  the  Plaintiff 
bdow,  the  ejectment  having  been  brought  for  a  mes- 
mage  and  tenement^  Lord  Tenterden  said,  ^*  If  eject- 
ment lies  for  a  tenement  of  any  kind,  this  may  be 
deemed  to  have  been  such  a  tenement  If  not,  the 
damages  may  all  be  applied  to  the  messuage.  It  is  an 
established  rule,  that,  where  one  count  contains  two 
daims  or  complaints,  for  one  of  which  the  action  is 
maintainable  and  not  for  the  other,  all  the  damages 
may  be  applied  to  the  good  cause  of  action.  Where 
tiiey  are  stated  in  separate  counts,  it  is  different" 
\Patteson  J.  There  is  a  precise  issue  here  upon  the 
&ct  of  notice ;  and  flie  jury  have  found  that  there  was 
none.]  But  Wyatt  v.  Harrison  (r),  and  the  authorities 
before  cited,  show  that  negligence  and  want  of  caution 
are  of  themselves  a  sniBcient  ground  of  action. 


18S9. 


Chadwick 

V. 

Tboweb. 


Wighiman  in  reply.     Still,  the  damages  may  have 
been  given  for  want  of  notice,  and  unless  it  can  be 


(«)  2  Mann.  ^  Ry.  184.; 
S.C.8B.4-C.70. 


(6)  See   Doe  d,  Jtxiwrie  v. 
Dyebta,  IM.^P.  330. 
(o)  3B.^Adok871. 
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Chadwick 

V. 

Trowvb. 


shewn  tliat  they  were  not  so  given,  the  verdict  cannot 
stand. 

Parke  B.  We  are  unanimously  of  opinion  that 
the  judgment  of  the  court  below  must  be  reversed. 
The  questfon  arises  upon  the  second  count  of  the  decla- 
ration, which  states  that  the  Plaintiffs  were  possessed 
of  a  certain  vault  and  of  certain  wine  therein,  and 
that  the  Defendant  was  about  to  pull  down  and  did 
pull  down  and  prostrate  certain  other  vaults  and  walls 
next  adjoining  the  vault  of  the'plaintiffs :  the  count  then 
goes  on  to  -state  that  thereupon  it  became  and  was 
the  duty  of  the  Defendant,  in  the  event  of  his  not 
shoring  up  or  protecting  the  Plaintiffs'  walls,  to  give  dne 
and  reasonable  notice  to  the  Plaintiffs  of  his,  the  De- 
fendant's, intention  to  pull  down  his  vaults  and  walls, 
before  the  Defendant  prostrated  and  removed  the  same, 
so  as  to  enable  the  Plaintiffs  to  protect  themselves:  it 
then  goes  on  to  allege  another  duty  in  the  Defendant, 
viz.  to  use  due  care  and  skill,  and  take  due,  reasonable, 
and  proper  precautions  in  and  about  the  pulling  down 
and  prostrating  and  removing  the  said  vaults,  &&  so 
adjoining  the  Plaintiffs'  vault,  so  that,  for  want  of  such 
care,  skill,  and  precaution,  the  Plaintiffs'  vault  and  its 
contents  might  not  be  damaged  or  destroyed,  or  the 
Plaintiffs  be  injured  in  respect  thereof;  and  it  then  pro- 
ceeds to  allege  as  a  breach  that  th%  Defendant  wrong- 
fully and  injuriously  pulled  down,  prostrated,  and  de- 
stroyed the  vaults,  &c.  so  adjoining  the  Plaintifis'  vault, 
without  giving  them  due  or  reasonable  or  other  notice 
of  his,  the  Defendant's,  intention  so  to  do,  according  to 
his  said  duty  in  that  behalf,  although  the  Defendant  did 
not  shore  up  or  protect  the  Plaintiffs'  vault,  and  the 
Defendant  did  not  nor  would  use  due  care  or  skill,  or 
take  due,  reasonable,  or  proper  precautions  in  or  about 
the  pulling  down  or  prostrating  or  removing  the  vaults. 
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ftcy  soadjCMning  the  Plaintiffs'  vault»  upon  that  occasion^ 
according  to  his  said  duty.  And  a  general  verdict  has 
been  fi>und  for  the  Plaintiffs,  with  general  damages. 

The  PUuntifis  do  not  in  this  count  allege  any  right  to 
hsTe  their  yault  supported  by  the  vaults  or  walls  of  the 
Defendant;   therefore  no  right  of  theirs  has  been  in- 
jured by  the  act  of  the  Defendant,    The  duty  to  give 
notice  is  charged  as  one  arising  from  the  contiguity  of 
tlM  Defendant's  vault  to  that  of  the  Plaintifis'.     No 
doubt  can  be  entertained  as  to  the  opinion  of  the  Ck>urt 
of  Common  Pleas  upon  this  question.    The  Lord  Chief 
Justice,  in  delivering  the  judgment  of  the  Court,  says, 
'*  There  is  no  allegation  in  this  count  of  any  right  of 
easement  in  alieno  soloj  which  forms  the  ground  of  the 
Pkintiffif*  action  in  the  first  count.     And,  as  to  the 
allegation  that  it  was  the  duty  of  the  Defendant  to  give 
notioe  to  the  Plaintiffs  of  his  intention  to  pull  down  his 
wall,  if  be  did  not  shore  up  himself,  it  is  objected,  and 
tof  iUni  with  considerable  weighty  that  no  such  obligation 
results,  as  an  inference  of  law,  from  the  mere  circum* 
^aoce  of  the  juxta-position  of  the  walls  of  the  Defendant 
and  the  Plaintifis."     We  also  think  it  is  impossible  to 
say  that  under  such  circumstances  the  law  imposes  upon 
a  party  any  duty  to  give  his  neighbour  notice!     We  are 
iadined  to  think  that  the  second  count  of  the  declar- 
ation has  made  the  breach  of  -this  supposed  duty  a 
sabstantive  ground  for  damage :  and  the  probability  is, 
tbat  the  main  damage  did  result  from  the  want  of 
notice;  for  it  is  obvious,  that,  if  notice  h^d  been  given, 
the  PlaintiK  might  have  taken  precautions  to  strengthen 
their  tault.     Inasmuch,  therefore,  as  the  damages  are 
given  generally  upon  the  whole  declaration,  we  think 
the  judgment  must  be  arrested,  and  a  venire  de  novo 
avarded. 

But,  supposing  that  the  improperly  pulling  down  the 
I^efendaoi's  vaults  and  walls  may  be  treated  as  the  sub* 
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18S9.  stantiTe  cause  of  octiooy  and  that  the  seoond  branch  of 
the  argument  that  has  been  urged  on  the  part  of  the 
Plaintiffs  is  well  founded  (which  we  think  it  is  not), 
then  the  question  arises,  whether  any  such  duty  as  that 
which  is  alleged  to  have  been  violated  is  by  law  cast 
upon  the  Defendant  The  duty  alleged  to  be  cast  upon 
the  Defendant  by  reason  of  the  proximity  of  his  premises 
to  those  of  the  Plaintiffs',  is,  **  to  use  due  care  and  skill, 
and  to  take  due,  reasonable,  and  proper  precautions  in 
and  about  the  pulling  down  and  prostrating  and  remov- 
ing the  sud  vaults,  buildings,  and  walls  adjoining  the 
Plaintiffs'  vault,  so  that  for  want  of  such  care,  skill,  and 
precaution,  the  vault  of  the  Plaintiffs,  and  the  contents 
thereof,  might  not  be  damaged  or  destroyed  on  that 
occasion,  or  the  Plaintifi  injured  in  respect  thereof:" 
and  the  breach  alleged  is,  <*  that  the  Defendant  did  not 
nor  would  use  due  care  or  skill,  or  take  due,  reasonable, 
or  proper  precaution  in  or  about  the  pulling  down, 
prostrating,  or  removing  the  said  vaults,  buildings,  or 
walls  so  adjoining  the  said  vault  of  the  Plaintiffs,  ac- 
cording to  his  duty."  The  question  is,  whether  the  law 
imposes  upon  the  Defendant  an  obligation  to  take  such 
care  in  pulling  down  his  vaults  and  walls  as  that  the 
adjoining  Ykult  shall  not  be  injured.  Supposing  that  to 
be  so  where  the  party  is  cognisant  of  the  existence  of 
the  vault,  we  are  all  of  opinion  that  no  such  obligation 
can  arise  where  there  is  no  averment  that  the  Defendant 
had  notice  of  its  .existence :  for,  one  degree  of  care 
would  be  required  where  no  vault  exists,  but  the  soil  b 
left  in  its  natural  and  solid  state ;  another,  where  there 
is  a  vault;  and  another  and  still  greater  degree  of  care 
would  be  required  where  the  adjoining  vault  is  of  a 
weak  and  fragile  construction.  How  is  the  Defendant 
to  ascertain  the  precise  degree  of  care  and  caution  the 
law  requires  of  him,  if  he  has  no  notice  of  the  existence 
or  of  the  nature  of  the  structure  ?    We  think  no  such 
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obl^atioD  as  that  alleged  exists  in  the  absence  of  notice.  1839. 

And,  therefcre^  open  this  gronnd  also  we  think  the  — — 

cwrat  is  bad ;  and,  conseqnently,  there  must  be  a  venire  ^^^"^^^k 

*«»«•  Tbower. 

Venire  de  novo. 


END  OF  TRINITY  VACATION. 
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On  the  25th  of  September  1839,  Mr.  Justice  Vaughan 
died  at  his  seat  near  Waifbrdy  aged  seventy-one  years. 


NEW   CASES 

IN  THl 

1889.       COURT  OF  COMMON   PLEAS, 
OTHER    COURTS. 


^i(batlmas  Cerm, 

THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  during   this 
Term  were, 

TiNDAL  C.  J.  COLTMAN  J, 

BOSANQUET  J.  MaULE  J. 


Nov.  4.  Bishop,  Executrix  of  BuGsr,  v.  Marsh. 

1.  Theaffi-  TTPON  an  affidavit  that  this  action  was  brought  to 

davit  in  aup-  recover  S/.  7^.  for  work  alleged  to  have  been  done 

motion  to  ^^  ^^^  '^^  his  lifetime  for  the  Defendant;  that   the 

enter  a  sag-  cause  was  tried  before  the  under-sheriff  of  MiddlesejCy 

gestion  for  ^Yitn  the  Plaintiff  obtained  a  verdict  for  1/.  195.  2rf. 

ih&MiddkiM  ^^yi  ^^^  ^h^^  ^^  Defendant,  before  and  at  the  time  of 
court  of  re- 
quests' act  need  not  state  that  the  cause  of  action  arose  within  the  jurisdiction  of 
the  Court. 

2.  The  motion  may  be  made,  as  weU  in  a  cause  tried  before  the  under-sheriff" 
as  in  one  tried  before  a  Judge. 

5.  The  motion  lies  as  well  against  an  executor  Plaintiff  as  any  other. 
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the  commencement  of  the  suit,  was  inhabiting  and  rt" 
sideDtat^&o,  within  the  county  of  Middlesex,  and  within 
thejarisdiction  of  the  county  court  of  Middlesex,  and 
was  daring  all  that  time  liable  to  be  warned  and  sum- 
Doned  to  the^ourt  of  requests  for  the  county  of  Mid^ 

SitiXy 


1839. 


James  obtained  a  rule  nisi  for  entering  a  suggestion 
OQ  the  record  that  the  Defendant  was  entitled  to  double 

costs. 


Pettrsdoiff,  who  shewed  cause,  objected,  first,  That 
tlie  affidavit  was  insufficient,  having  omitted  to  allege 
tbt  the  cause  of  action  arose  within  the  jurisdiction  of 
tke  ooQit  of  requests.     By  section  4.  of  23  G.  2.  c.  33., 
vhich  established  the  Middlesex  court  of  requests,  it  is 
pro?ided  *^  that  no  person  or  persons  shall  be  liable  to 
be  summoned  to  the  said  county  court  at  the  suit  of  any 
plaintiff  or  plainti£&  other  than  such  person  or  persons 
s  was  or  were  liable  to  be  summoned  to  the  county 
coon  of  Middlesex  before  this  act  was  made ;  and  that 
tius  act  shall  not  extend  to  give  the  said  county  court 
aiy  jurisdiction  to  hold  plea  6f,  or  to  hear  or  determine 
2sy  action,  cause,  or  suit,  other  than  such  action,  cause, 
Of  suit  as  the  county  court  of  Middlesex  might  have 
kid  plea  of  by  plaint  before  the  making  this  act : " 
TW  proviso  must  be  taken  in  connection  with  the 
cnactiog  clause  in  sect  19.,  *'  that  in  case  any  action  of 
^or  action  upon  assumpsit,  shall  be  commenced  and 
prosecDted  in  any  of  his  Majesty's  courts  of  record  at 
^atrnhnsler,  and  the  defendant  or  defendants,  at  the  time 
tf  such  acdon  brought,  shall  live  or  reside  in  the  said 
^xxsAj  ^  Middlesex,  and  be  liable  to  be  summoned  to 
^  said  county  court,  and  the  jury  upon  the  trial  of 
^  came  shall  find  the  damages  for  the  plaintiff  under 


«. 
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1859.       ^  valae  af  Ms^,  imless  tb/t  Judge  «hdU  m  open  onirt 

certify  on  the  badk  of  the  reoord,  that  the  firedbold  or 

Bnaop  ^2de  of  the  plaintiff's  land  prmdpally  came  in  question, 
or  that  an  act  of  bonkmptqr  principally  came  in  ques- 
tion at  such  trial,  then  and  in  such  oascj^no  costs  shall 
be  awarded  to  the  plaintiff  in  such  action,  but  the  de- 
fendant or  defendants  shall  be  entitled  to  and  reooYer 
double  costs  of  snit : "  If  ao^  the  Defendant  in  makiog 
ihb  application  oughtto  establish  by  affidavit  that  he 
was  entitled  to  the  interposition  of  the  Court  by  aver- 
ring, as  he  must  have  done  in  a  declaration  or  plea, 
that  the  cause  of  action  arose  within  the  junsdiction. 
In  Bailet/  v.  ChUty{a)  Parke  B.  said,  <<  It  is  dear  the 
action  cannot  be  brought  in  the  county  court,  unless 
both  the  Defendant  resides,  and  the  cause  of  action 
arises,  within  the  county."  Though  the  Defendant  re- 
sided in  Middlesex^  the  cause  of  acti<m  might  have 
accrued  at  York* 

Jamei.  The  affidavit  b  in  the  ordinary  form,  and 
pursues  the  knguage  of  the  statute :  if  the  Defendant 
relies  upon  the  proviso,  which  is  a  distinct  enactment, 
it  is  for  him  to  shew  that  his  case  fells  within  it :  an 
affidavit  that  the  cause  of  action  arose  at  York  would  be 
an  answer  to  the  application. 

TiNDAL  C.  X  It  appears  to  me  that  this  preliminary 
objection  cannot  be  allowed.  The  suggestion  and  affi- 
davit are  in  the  precise  words  of  sect.  19.  There  is 
indeed  a  distinct  proviso,  which  says,  that  unless  the 
cause  of  action  arises  within  the  jurisdiction  of  the 
Court,  the  Defendant  shall  not  be  liable  to  be  sum- 
moned;  but  where  he  is  an  inhabitant,  and  the  sum  re- 
Co)  2  3f0w«  4  IT.  31. 
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oovered  is  within  the  statatory  amount,  it  is  for  thcr       1839. 
Defendant  to  shew  that  his  case  &Us  within  the  pro- 

liso. 


Petmdorff  then  objected,  that  double  costs  ought 
flsly  to  be  granted  in  cases  where  the  Judge  who 
tries  die  cause  is  empowered  to  certify  to  deprive  the 
PItiDtiff  of  costs  under  43  Eliz.  c.  6.  5.  S. ;  that  this 
Close  had  been  tried  before  the  under-sheriff  by  writ  of 
trill;  sod  that  he  had  no  power  to  certify :  JVardroper 
^.Biehardso9u{a)  It  had  been  decided  that  the  act 
&1  Dot  apply  to  the  case  of  a  judgment  by  de&ult  and 
writ  of  inqiuvy :  Harris  r*  Ucyd.  {b) 

TiNDAL  C  J*  Here  there  has  been  a  trial,  and  it 
BQst  have  been  on  the  Plaintiff's  application  that  it 
took  place  before  the  under-sheriff.  The  Defendant, 
perittps,  might  have  urged  the  objection  when  the 
Pontiff  applied  for  a  trial  before  the  under-sherifl^  but 
it  does  not  aflfect  the  application  for  a  su^estion  under 
b  set  of  parliament. 

feUniaff.  At  all  events^  as  the  Plaintiff  sues  in  the 
t:>paa^  of  executrix,  she  oi^ht  not  to  be  subjected  to 
'ofiUe  costs.  The  statute  3  &  4  W.4^.  c.  42^,  which 
i^ders  executors  and  administrators  liable  to  costs, 
applies  onfy  to  eases  of  nonsuit  or  verdict  for  the  De- 
fendant 

Jsmest  in  answer  to  this  objection,  relied  on  fVase  v. 
^ji6icrd(c),  where  an  action  of  assumpsit  was  brought 
^poist  an  inhabitant  of  Middlesex  by  an  administrator, 
ttd  tbe  damages  found  being  under  405.,  the  Defendant 


(a)  1  AdoL  4  EIL  75.  (c)  Dough  846. 
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WAS  held  to  be  entitled  to  have  a  suggestion  onr  the  roll^ 
in  the  same  manner  as  if  the  Plaintiff  had  sued  in  his 
own  right. 

TiNDAL  C.  J-  The  language  of  S  &  i^lW.  4.  c.  42. 
5.  31.  is  general,  **  that  in  every  action  brought  by  any 
executor  or  administrator  in  right  of  the  testator  or  in- 
testate, such  executor  or  administrator  shall,  unless  the 
Court  in  which  such  action  is  brought,  or  a  Judge  of 
any  of  the  said  superior  Courts,  shall  otherwise  order, 
be  liable  to  pay  costs  to  the  Defendant  in  case  of  being 
nonsuited  or  a  verdict  passing  against  the  Plaintiff,  and 
in  all  other  cases  in  which  he  would  be  liable  if  such 
Plaintiff  were  suing  in  his  own  right  upon  a  cause  of 
action  accruing  to  ^himself;  and  the  Defendant  shall 
have  judgment  for  such  costs,  and  they  shall  be  re- 
covered in  like  manner." 

It  is  for  the  executor  to  apply  to  the  Court  if  he  can 
shew  any  special  ground  for  exemption. 

BosAMQUET  J.  In  Wase  v.  tVyburd  it  was  argued, 
that  that  case  was  not  within  the  meaning  of  the  act,  as 
persons  suing  in  the  character  of  administrator  or  exe- 
cutor were  not  liable  to  the  payment  of  costs,  even 
where  there  was  a  verdict  against  them.  But  Lord 
Man^ld  asked  *'  if  there  was  any  exception  as  to 
administrators  in  the  statute,  and  it  appeared  that  there 
is  no  such  exception." 


CoLTMAN  J.  and  Ersxine  J.  concurring,  the  rule 
was  made 

Absolute. 
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18S9. 

AdCOCK  V.  FiSKE.  Nov.  5. 

QN  the  10th  of  June  18S9,  the  Defendant,  havuig  Defendant, 
been  oatkwed  in  this  eaase  after  judgment,  sur-  ^*Y°8^  ^° 
rendered  himself  in  discharge  of  his  bail.  cause  ^ter 

On  the  2d  of  August  following,  the  Defendant  being  judgment^ 
in  custody  under  the  outkwry,  the  Plaintiff  lodged  with  ^^^^^^ 
the  warden  of  the  Mee^  prison  a  fuibeas  corpus  cum  causa  charged  from 
apinst  him.  the  debt  by 

On  the  same  day  the  Defendant  was  discharged  by  Debtors' 

ike  Insolvent  Debtors'  Court  from  his  debt  to  the  Court  while 

Plaintiffi  ^"  ^^^^Y 

mider  the 

On  the  12th  of  October,  the  Defendant  being  still  in  outlawry,  this 

«Btody  under  the  outlawry,  the  Plaintiff  lodged  with  C^*?*  «^Vf^ 
fk      -J       r   1  to  charge  him 

ae  warden  of  the  Fleet  another  habeas  corpus  cum  causd  ;  in  custody  on 

8&d  the  judgment 

in  outlawry. 


afterwards  obtained  a  rule  nisi  to  charge  the 
l^efeadant  in  custody,  at  the  suit  of  the  Plaintiff,  upon' 
*e  judgment  in  outlawry  entered  up  against  the  De- 

Sadant. 

^Ue  Serjt.  was  about  to  shew  cause,  when 

^Sif  objected  that  the  Defendant,  being  an  outlaw, 
^d  not  be  heard  till  he  had  revei*sed  the  outlawry.  But 

TiNDAL  C.  J.  referred  to  The  Queen  v.  The  Com-^ 
doners  cf  the  Insolvent  Debtors'  Court  (a),  as  a  con- 
c^osTe  authority  to  the  contrary. 

"iMf.  The  Defendant  having  been  discharged  from 
*«  debt  by  order  of  the  Insolvent  Debtors'  Court, 
^^^^  now  be  chai-ged  in  custody  on  the  judgment  in 

(a)  3  Nev.  S^  Perr.  54d- 
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1839.        outlawry.     In  Dickson  v.  Baker  (a)  the  Court  of  King's 

Bench  refused  to  reverse  the  outlawry  on  the  ground 

Adoook  ^^^  ^j^g  prisoner  had  been  discharged  from  the  debt; 
FiBKE.  but  in  The  Queen  v.  The  Commissioners  of  the  Insolvent 
Debtor^  Court  (i),  it  was  held,  that  a  prisoner  in  custody 
on  a  capias  utlagatum  for  non-payment  of  damages  and 
costs,  might  b^  discharged  under  the  Insolvent  Debtors' 
Act,  7  6.  4<.  c.  57.)  without  previous  reversal  of  his  out- 
lawry. 

Kelly.  In  that  case  the  Plaintiff  asked  for  a  writ  of 
prohibition  to  restrain  the  Insolvent  Debtors'  Court 
from  proceeding  on  a  matter  strictly  within  their  juris- 
diction ;  namely,  the  debt  due  from  the  Defendant ;  but 
that  Court  has  no  authority  to  release  the  Defendant 
from  the  effect  of  an  outlawry,  and  the  Plaintiff  here 
seeks  to  charge  the  Defendant  on  a  judgment  of  out- 
lawry still  in  force.  In  Dickson  v.  Baker^  Littledale  J. 
says,  *^  It  seems  hard  that  a  man  should  be  taken  up, 
after  he  has  been  discharged  by  the  Insolvent  Debtors' 
Court;  but  we  have  no  power  to  reverse  the  outlawry." 

TiNDAL  C.  J.  This  is  an  application  to  charge  the 
Defendant  in  custody  under  a  judgment  of  outlawry. 
The  Defendant  has  been  discharged  by  the  Insolvent 
Debtors'  Court  from  the  debt  sought  to  be  recovered 
by  the  action  in  which  the  judgment  of  outlawry  has 
been  obtained ;  but  the  Plaintiff  contends  that  the  De- 
fendant as  an  outlaw  is  not  entitled  to  be  heard  in  this 
Court,  and  that  the  Insolvent  Debtors'  Court  could  not 
relieve  him  from  the  effect  of  the  outlawry.  The  first 
objection  is  answered  by  The  Queen  v.  TTie  Commis" 
sioners  of  the  Insolvent  Debtors^  Court;  and  I  think  the 
words  of  the  Insolvent  Debtors'  Act  are  sufficiently 
1  arge  to  prevent  the  Defendant  from  being  charged 

(a)  1  AM.  ^  MU.  S53.  (()  3  Nev.  S^  F.  545. 
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imdertbe  outlawry  in  respect  of  the  debt  from  which        1889. 
the  InsoI?ent  Debtors'  Court  has  discharged  him. 

BosAVguET  J.  The  question  is^  not  whether  the  De- 
fiant is  entitled  to  be  discharged  from  the  outlawry, 
but  whether,  being  in  custody  under  the  outlawry,  he  is 
iable  to  be  charged  in  execution  for  the  debt  sought  to 
be  recovered  m  this  suit.  But,  as  he  has  been  discharged 
from  that  debt  by  the  Insolvent  Debtors*  Court,  the 
fooodationofthe  claim  is  gone,  and  he  cannot  be  now 
dkuged  in  execution. 

CoLTMAK  J.  The  debt  being  discharged  by  the  judg- 
°Kot  of  the  Insolvent  Debtors'  Court,  there  is  no  ground 
ix  diargiog  the  Defendant  in  execution. 

Ekskine  J.  The  effect  of  the  discharge  by  the  Insol* 
^t  Debtors'  Court  is  to  release  the  Defendant  from 
•a^prisonment  in  respect  of  the  judgment  for  the  debt 
^^nirered  in  this  action ;  and  the  Plaintiff  cannot  now 
^ge  him  on  the  judgment  in  outlawry.- 

Rule  discharged. 


Edman  v.  Allen.  iVd©.  5. 

jSSUMPSITj  on  an  agreement  by  the  Defendant  to  in  an  action  1 

let  to  the  Plaintiff  a  messuage  in  Northamptonshire  ^^  ^  •gree- 
ts one  year,  from  the  25th  of  March  1838 ;  the  Plain-  pi^ntiff  a 
tf  to  take  the  fixtures  at  a  valuation  in  the  usual  way,  messuage  for 
^^  to  pay  for  the  same  on  entry.     Averment  of  the  *|,g^^^ 
I^intiff's  readiness  to  fulfil  the  agreement,  and  to  take  March, 

'^fixtures  at  a  valuation  in  the  usual  way,  and  pay  for  Plaintiff  to 

^  ^  ^  take  the  fir- 

^tt  tnhutkm  and  to  pay  for  the  same  on  entry.  Held,  that  it  was  open 
itPiantiff  to  diew  a  tender  on  the  10th  of  Apr\JL 

c  2 
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1859.       the  same.     Breach,  that  the  Defendant  would  not  let 
the  Plaintiff  into  possession. 

Pleas :  first,  non-assumpsit.  Secondly,  that  the  usual 
way  of  ascertaining  the  value  of  fixtures  in  Northamptonr 
shire^  in  the  case  of  an  incoming  tenant,  is,  for  the  lessor 
to  appoint  a  person  to  value  on  his  behalf,  and  the  in- 
coming tenant  to  appoint  another  person  to  value  on 
his  behalf;  the  two  appraisers  to  meet  on  the  premises, 
and  jointly  ascertain  the  value  of  the  fixtures ;  and  if 
they  cannot  agree,  to  nominate  a  third  person:  the 
valuation  to  be  completed  before  the  time  when,  by  the 
terms  of  the  demise,  the  tenant  is  to  have  possession  of 
the  premises:  that  the  Defendant  gave  notice  to  the 
Plaintiff  that  the  Defendant  had  appointed  A,  B.  to  be 
his  valuer,  and  that  J.  B.  would  attend  on  the  premises 
to  meet  the  Plaintiff's  valuer  on  the  19th  of  March 
18S8  :  that  J.  B.  attended;  but  that  the  Plaintiff  did 
not  on  the  19th  of  March^  or  on  any  day  before  or 
upon  the  25th  of  March^  cause  any  valuer  to  attend  on 
his  behalf,  or  any  valuation  to  be  made ;  in  consequence 
of  which  no  valuation  could  be  made  or  was  made,  and 
the  Defendant  refused  to  allow  the  Plaintiff  to  take 
possession. 

The  Plaintiff  replied  de  injuria. 
At  the  trial  before  Bosanquet  J.,  it  was  proved  that 
the  Defendant's  valuer  attended  on  the  premises  on  the 
19th  of  March.  The  Plaintiff  adduced  evidence  to 
shew  that  his  valuer  was  kept  away,  and  the  valuation 
prevented,  by  the  fraud  of  the  Defendant :  also,  after 
objection  made  on  behalf  of  the  Defendant,  and  over- 
ruled, that  the  Plaintiff,  on  the  10th  of  April  following, 
had  tendered  10/.  as  the  value  of  the  fixtures,  and  had 
demanded  possession. 

The  jury  having  found  for  the  Plaintiff, 

Adams  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  evidence  objected  to  ought  not  to 
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bve  been  admitted.     The  tender  was  too  late,  and  the 
.-eplicalion  contained  no  allegation  of  fraud. 

GouBmm  8erjt.  and  Hildyard  shewed  cause.  The 
coly  eridence  objected  to  at  the  trial  was  the  tender 
2Qd  demand  of  possession  on  the  10th  of  April.  That 
mdeoce  was  properly  received,  because,  though  the 
Plaintiff's  term  was  to  commence  on  the  25th  of  March^ 
tl^e  was  nothing  in  the  agreement  to  compel  him  to 
enter  on  that  day;  and  it  was  sufficient  if  he  tendered 
(vpaid  for  the  Qxtures  on  entry.  The  allegations  in 
tie  plea  were  negatived  by  the  finding  of  the  jury,  and 
lie  plea  itself  is  ill ;  Carpenter  v.  Blandford.  {a) 


18S9. 


Adams  and  N.  IL  Clarke^  in  support  of  the  rule,  con- 
iaided  that  the  valuation  of  the  fixtures  on  or  before 
ie  day  of  entry  appointed  by  tlie  demise,  was  a  con- 
Ciikm  precedent  to  the  Plaintiff's  right  to  enter ;  any 
tiiiiig  that  passed,  therefore,  after  the  25th  of  March  was 
bkvant  to  the  question  in  dispute,  and  ought  not  to 
i^Te  been  received  in  evidence,  as  the  only  effect  of 
-cli  evidence  would  be  to  prejudice  the  jury. 


TiNDAL  C.  J.  The  only  question  is,  whether  evi- 
-t&cewas  admitted  which  bylaw  was  inadmissible.  I  agree 
^  if)  by  the  terms  of  the  instrument,  the  Plaintiff*  was 
•^  eater  on  the  25th  of  March^  and  was  to  pay  an  as- 
^ned  amount  on  that  day,  he  would,  unless  he  paid 
-1  that  day,  have  no  ground  of  action  for  not  being  let 
^possession.  But  the  clause  in  the  agreement  is, 
^  be  must  take  the  fixtures  at  a  valuation,  and  pay 
*©try;  tliat  is,  when  he  enters  he  must  pay.  The 
:-.4ieDce  was,  that  the  Plaintiff  met  a  person  on  the 
;'raiiises,  tendered  10/.,  and  demanded  possession. 
t»said  that  this  took  place  after  the  25th  of  March, 
^bm  the  tenancy  was  to  commence.     It  cannot,  how- 

(a)  8A<Jf  C.575. 
c  3 
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18S9.  ever,  be  said,  that  the  evidence,  which,  as  far  as  it 
goes,  throws  a  light  on  the  previous  transactions  be- 
tween the  parties,  was  inadmissible;  and  we  are  not  now 
to  consider  whether  the  plea  was  properly  found  or  not 
The  Plaintiff  had  a  continuing  right  of  entry,  and  there 
was  a  continued  refusal  to  admit  him  on  the  part  of  the 
Defendant:  the  evidence,  therefore,  was  properly  re- 
ceived,  and  the  rule  must  be  discharged. 

BosANQUET  J.  The  allegations  of  the  plea  have 
been  negatived  by  the  finding  of  the  jury,  and  the  only 
question  is  as  to  the  propriety  of  admitting  the  evidence 
of  tender  and  demand  of  possession  on  the  10th  of 
ApriL  I  think  that  evidence  was  admissible  to  shew 
the  Defendant's  refusal  to  permit  an  entry  and  the 
damages  sustained  by  the  Plaintiff. 

CoLTMAN  J.  I  think  the  question  is  not  unattended 
with  difficulty.  The  plea  is,  that  by  the  custom  of  the 
country  the  valuation  should  be  completed  before  the 
time  when  by  the  terms  of  the  demise,  the  tenant  was  to 
have  possession  of  the  premises ;  that  the  Plaintiff  did 
not  cause  any  valuation  to  be  made  before  that  time ; 
and  that,  therefore,  the  Defendant  refused  to  allow  him 
to  take  possession.  The  replication  puts  the  whole  of 
that  plea  in  issue.  But  the  evidence  in  question  is  ad- 
dressed to  one  of  the  allegations  in  the  declaration 
which  is  not  put  in  issue ;  and  it  seems  to  me  that  it  was 
not  relevant  to  the  issue  raised  on  the  plea,  and  there- 
fore not  admissible. 

Erskine  J.  I  am  of  opinion  that  this  rule  must  be 
discharged.  The  only  question  is,  whether  or  not  the 
evidence  was  admissible.  This  is  an  action  by  a  lessee 
against  a  lessor  for  refusing  to  allow  him  to  enter :  the 
lessor  says,  I  refused,  but  it  was  because  you  omitted 
to  value  the  fixtures  and  tender  the  amount  according 
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to  the  custom  of  the  country,  before  the  25th  of  Marchf  1839. 
the  day  on  which  the  term  commenced.  Every  allega- 
UoD  in  the  plea  is  traversed,  and  a  witness  is  called  to 
prove  that  10/.  was  tendered  as  the  value  of  the  fix- 
tures. I  do  not  see  how  that  evidence  could  have  been 
refused  in  any  stage  of  the  cause :  but  there  is  nothing 
m  the  agreement  which  ties  the  Plaintiff  down  to  an 
entry  on  the  25th  of  March^  and  the  jury  have  nega- 
tifed  by  their  verdict  that  the  payment  was  to  be  made 
on  or  before  that  day. 

Rule  discharged. 


Hill  v.  White,  Williams,  and  Boulter.  Nw.^.' 

TTPON  a  reference  of  this  cause,  by  order  of  Nisi  Plaintiff  de- 
Prius,  the  arbitrator  awarded  that  the  verdict,  ^"^  ^^c 
vhich  was  then  entered  for  the  Plaintiff,  should  be  set  for  35/.,  due 
aside,  and  a  verdict  be  entered  for  the  Defendants  in  ^  rMpect  of 
lien  thereof :  but  stated  the  following  facts  for  the  opi-  f^^  ^^m. 
nion  of  the  Court :  —  Defendants 

The  declaration  was  in  assumpsit^   the  first  count  ^^  ^^^^  ^^ 
b»og  for  work  and  labour  as  an  attorney ;  the  second,  done  for  them 
for  money  paid  to  the  Defendants' use ;  the  third,  on  an  i^^^J  ^ith 
Kcoant  stated.     The  Defendants  pleaded  in  abatement  peitred  that 
to  the  whole  declaration,  that  the  promises  were  made  one  portion 
/amlywith  one  M.  A.  Griffiths;  which  was  traversed  ^ggdone'for 
^  the  replication.     By  his  particulars  of  demand,  the  A. ;  anotl^er 

Plaintiff  claimed  35L  Us.  8d.  for  business  done  by  the  Port^®"^  *o 
1^  .  tbe  amount  of 

^tiffas  the  attorney  and  solicitor  of  the  Defendants.  4/.,for  J.,  A, 

C,andD. ;  a 
^portion  for  A.,  B.,  and  D. ;  and  a  fourth  for  J.  and  B. :  Held^  that  the 
f^«»  a  answer  to  the  action. 

C  4 
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18S9.        He  gave  in  evidence  an  account  amounting  to  that 

sura,    which   was   divisible  into  four  parts ;    the  first 

^^^^  was  chargeable  to  the  Defendant  BouUer  alone;  the 
White.  second,  which  amounted  to  the  sum  of  4*/.,  was  charge- 
able to  all  the  Defendants  and  M.  ^1.  Gfrz^^  joindy, 
as  in  the  plea  alleged ;  the  third  was  chargeable  to  the 
Defendants  White  and  Boulter  and  M.  A.  Griffiths 
jointly,  but  not  the  Defendant  Williams;  the  fourth  was 
chargeable  to  White  and  Williams  jointly,  and  not  to 
the  Defendant  Boulter.  The  work  was  proved  to  have 
been  done :  and  the  Plaintiff  insisted  that  as  the  plea 
did  not  apply  to  the  whole  sum  claimed  in  the  parti- 
culars, and  there  was  no  defence  on  the  record  to  meet 
the  sum  not  covered  by  that  plea,  he  was  entitled  to 
nominal  damages. 

If  the  Court  should  be  of  that  opinion,  the  verdict 
which  was  then  entered  for  the  Plaintiff,  was  to  stand, 
but  the  damages  were  to  be  reduced  to  the  sum  of  Is* 

Buttj  for  the  Plaintiff.  The  plea  is  ill,  for  it  is  pleaded 
to  the  whole  of  the  Plaintiff's  demand,  and  yet  applies 
to  4fL  only,  out  of  35/.  It  has  not  been  sustained  in 
proof,  and  therefore  being  bad  as  to  part  is  bad  for  the 
whole;  Stephen  on  Pleading,  ^S*.  The  Defendants 
should  have  pleaded  in  abatement  as  to  part,  and  in  bar 
as  to  the  residue;  2  Wms.  Sound.  210.  In  Godson  v. 
Good  (a),  it  was  held  that  a  plea  in  abatement,  that  the 
defendant,  jointly  with  sixteen  others,  contracted,  im- 
ported that  the  defendant,  jointly  with  sixteen  others  and 
no  more,  contracted ;  and  that  if  there  were  more  joint 
contractors  than  the  seventeen,  the  plea  was  disproved. 

So  in  Herries  v.  Jameson  (i),  on  a  writ  in  debt  for 
1066/.,  plaintiff  declared  for  1000/.  borrowed  by  de- 
fendant of  plaintiff,  and  in  a  second  count  for  6SL  for 

(c)  6  Taunt.  587.  (6)  5  T.  R.  553, 
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interest  of  money  lent  by  plaintifF  to  defendant.  De«  1839. 
bdant  pleaded,  in  abatement  of  the  writ,  that  5Hhe 
said  sam  of  money  in  the  said  writ  mentioned,  and 
tbereby  supposed  to  be  borrowed  from  plaintiff,"  was 
twrrowed  by  defendant  and  others,  and  not  by  defendant 
separately.  On  demurrer,  because  that  plea  answered 
ooly  one  of  the  causes  of  action  —  the  cause  mentioned 
in  the  first  count  —  the  Court  held  the  plea  bad. 

h  Powell  y.  FuUerion  (a),  it  was  held,  that  if  a  plea 
in  abatement  contain  matter  which  goes  in  part  abate- 
neot  of  the  writ  only,  but  concludes  with  a  prayer  that 
the  whole  writ  may  be  abated,  the  Court  may  abate 
so  much  of  the  writ  as  the  matter  pleaded  applies  to. 

TiNDAL  C.  J.  I  think  this  case  is  free  from  all  doubt. 
It  is  an  action  for  work  and  labour  by  an  attorney 
against  three  Defendants,  and  in  that  action  he  can 
reooTer  no  debt  that  is  not  due  from  those  three.  The 
Defendants  meet  the  demand  by  a  plea  in  abatement 
tbt  die  contract  on  which  the  Plaintiff  sues  was  entered 
into  not  by  the  three  Defendants  alone,  but  by  the  three 
joindy  with  another ;  and  the  arbitrator  finds  that  there 
is  no  debt  due  from  the  three,  but  that  there  is  a  debt 
inc  from  them  jointly  with  M.  A,  GriffUhs.  In  Henries 
^'  Jameson^  the  plea  was  pleaded  to  one  count  only  of  the 
Uaratioo,  and  in  Godson  v.  Good  was  altogether  false. 
Here  it  is  true,  as  the  Defendants  have  stated,  not  that 
^ery  possible  cause  of  action  the  Plaintiff  might  have 
^against  themselves  and  M.  A.  Giiffiths^  but  the  <:ause 
«i  which  the  Plaintiff  proceeds. 

BosANQUET  J.  I  am  of  the  same  opinion.  If  the 
pica  b  not  true,  the  Plaintiff  is  entitled  to  a  verdict ; 
l^if  be  had  no  ctuse  of  action  against  the  three  De- 

(a)  2S.<JfP.420. 
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18S9. 


Hill 
Whitb. 


fendants  alone,  they  are  entitled.  The  precise  amount 
sought  to  be  recovered  is  not  material ;  and  the  Plaintiff 
has  failed  to  shew  that  he  has  any  contract  with  the 
three  Defendants,  other  than  that  which  they  have 
entered  into  jointly  with  a  fourth. 


CoLTMAN  J.  The  case  is  free  from  doubt.  The 
Plaintiff  cannot  recover  except  on  his  bill  of  particulars, 
which  is  for  work  done  for  the  three  Defendants.  He 
cannot  give  in  evidence  work  done  for  those  three  jointly 
with  a  fourth.     There  must  be 

Judgment  for  the  Defendants. 

Maule  J.  was  absent. 


JVbo.  20. 


To  a  count 
for  work 
done^  Defend- 
ants pleaded 
that  the  work 
was  done  for 
them  jointly 
with  others. 
Plaintiff 
proved  that 
work  to  the 
amount  of  51. 
was  done  for 
Defendants^ 
and  to  the 
amount  of 
367.  5*.  for 
Defendants 
jointly  with 
others :  Held^ 
tliat  the  plea 
was  no  answer 
to  the  action. 


Hill  w.  White  and  Williams. 

TTPON  a  reference  of  this  cause  by  order  of  Nisi 
Prius,  the  arbitrator  ordered  that  the  verdict, 
which  had  been  entered  for  the  Plainti£^  should  stand, 
but  that  the  damages  should  be  reduced  to  the  sum  of 
5/.^  subject  to  the  opinion  of  the  Court  upon  the  follow- 
ing facts  2  — 

The  declaration  was  in  assumpsity  and  contained  three 
counts, —first,  for  work  and  labour  as  an  attorney: 
2d.  for  money  paid  to  the  use  of  the  Defendants  at  their 
request:  3d.  on  an  account  stated.  The  Defendants 
pleaded  in  abatement,  tliat  the  promises  in  the  declar- 
ation were  made  jointly  with  Benjamin  BouUer^  John 
Boulter^  William  Standy^  JosiaJi  Griffiths^  Hannah 
Griffiths^  now  the  wife  of  William  Bobinsonj  Susannah 
Griffiths^  Samuel  Henry  Turner^  Mary  Ann  Griffiths^ 
and  John  Griffiths  ;  which  plea  was  traversed  in  the  re- 
plication. 
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The  PlaintifF,  in  his  particulars  of  demand,  claimed  1839. 
9BL  2s.  8(/.,  the  balance  of  an  account  for  business  done 
by  the  Plaintiff  as  the  attorney  of  the  Defendants. 
He  proved  that  he  had  done  business  for  the  two 
Defendants  jointly.  There  was  no  account  which 
shewed  any  balance  of  98Z.  2s.  %d. ;  but  the  Plaintiff 
prodaced  two  bills,  which  were  divisible  into  three 
parts;  one,  to  the  amount  of  Sl^  was  for  busbess  done 
for  the  Defendants  in  and  about  the  trusts  of  the  will  of 
one  Mary  Griffiths^  of  whom  the  Defendants  were  exe- 
CQtors:  the  second,  to  the  amount  of  36/.  5s.y  was  for 
basiness  done  in  the  course  of  a  suit  instituted  in  the 
Court  of  Chancery  against  the  Defendants  and  other 
parties,  in  compromising  the  same,  and  in  carrying  that 
compromise  into  effect,  for  which  business  the  Defend- 
ants jointly  with  the  different  persons  stated  in  the  plea 
iFere  liable : — the  Plaintiff  had  received  the  sum  of  30/*, 
which  he  had  applied,  and  properly  applied,  in  part  liquid- 
ation of  the  above  sum :  — and  the  third  was  a  claim  made 
bj  the  Plaintiff  upon  the  Defendants  for  the  costs  of 
taxing  a  bill  of  costs  of  France,  the  former  attorney  of 
the  Defendants,  to  the  amount  of  14>/.  lOs.  1^.:  but 
trance  had  paid  to  the  Plaintiff  the  sum  of  9/.  for  the 
c(^ts  of  that  taxation,  which  sum  was  a  full  compensa- 
tion for  the  services  rendered  to  the  Defendants  by  the 
Plaintiff  on  that  account.  The  Plaintiff  also  proved 
that  he  had  paid  4/.  1 35.  M.  for  the  Defendants,  but 
without  any  authority  from  them  for  so  doing.  He  gave 
no  evidence  of  any  account  stated. 

The  Defendants  contended  that,  as  the  plea  in  abate- 
ment was  proved  as  to  one  part  of  the  Plaintiff's  claim, 
they  were  entitled  to  the  verdict:  while  the  Plaintiff 
contended,  that  as  it  failed  as  to  part,  it  failed  altogether, 
or  at  least,  that,  it  was  divisible;  and  that  the  Plaintiff 
*as  enfitlcd  to  recover  as  to  that  part  to  which  the  plea 
io  abatement  was  not  applicable. 
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1839.  If  the  Court  should  be  of  opinion  that  the  Defendants 

were  right,  the  verdict  was  to  be  set  aside  and  entered 
for  them.  If  they  should  determine  that  the  plea 
wholly  failed,  then  the  verdict  to  be  entered  for  the 
Plaintiff,  damages  11/.  5$,  If,  however,  the  plea  were 
divisible,  then  the  verdict  was  to  stand  for  51. 

Gray  for  the  Defendants.     Upon  a  count  in  indebHa- 
tus  assumpsit  against  one  defendant,  the  plaintiff  cannot 
recover  a  debt  due  from  the  defendant  alone,  and  also  a 
debt  due  from  the  defendant  jointly  with  another  still 
living ;  though,  if  the  co-contractor  were  dead,  the  two 
demands  might  be  recovered  under  the  same  count; 
Richards  v.  Heather  {a) ;  for  every  count  must  be  single, 
and  proceed  on  a  single  liability.     And  in  Richards  v. 
HecUher  the  defendant  was  singly  liable  to  the  plaintiff 
for  the  two   demands   which   he  made;     Whelpdale's 
Case  {b) ;  as   appears   by  the   kind  of  set-off  Richards 
would  have  been  entitled  to  if  Heather  had  sued  Rich- 
ards :   Slipper  v.  Stidstone  (c),    'French  v.  Andrade.  (d) 
Here,  the  Plaintiff  proceeds,  in  his  first  count,  on  two 
distinct  liabilities ;   the  liability  of  the  two  Defendants 
by  themselves,  and  their  liability  jointly  with  others. 
But  even  if  the  Plaintiff  may  include  in  his  count  the 
joint  debt  while  the  joint  debtor  b  living,  the  Defendant 
may  assume  that  the  action  is  brought  for  the  joint  debt, 
and  plead  in  abatement  the  non-joinder  of  the  co-con- 
tractor;  and  if  he  so  plead,  the  Plaintiff  should  new 
assign  in  order  to  recover  the  separate  debt.     A  plain- 
tiff may  new  assign  to  a  plea  in  abatement  as  well  as  to 
a  plea  in  bar;  S  Chitty's Pleading^  11 07.;   and  such  a 
course  would  be  attended  with  no  inconvenience  to  him ; 
whereas,  if  the  Defendant  were  to  plead  in  bar  as  to 

(o)  1  B.  Sf  Adol.  29.  (c)  5  T.  R.  493. 

(6)  5  Rep.  119.  (<0  6T.  R.  5S2. 


S  VICTORIA.  29 

partf  and  in  abatement  as  to  the  residue,  and  should  18S9. 
discover,  after  issue  joined,  that,  misled  by  the  generality 
of  the  declaration,  he  had  applied  his  plea  in  abatement 
to  the  separate  debt,  he  would  lose  the  benefit  of  the 
plea  altogether,  as  it  cannot  be  pleaded  after  tour  days : 
and  such  a  plea  would  be  ill,  for  it  assumes  that  the 
count  proceeds  on  two  distinct  liabilities  of  different  kinds. 
The  Defendant,  however,  may  plead  in  abatement  to 
the  whole ;  as  appears  from  Colson  v.  Selby  (a),  where 
the  plaintiff  sued  in  assumpsit  to  recover  1699/.  135.  6(L 
bt  wines,  a  portion  of  which,  to  the  amount  of 
1557^  Is.  Bd.  had,  according  to  the  plaintiff's  parti- 
cular, been  furnished  to  the  firm  of  SeUy  and  Tamns^ 
and  the  residue  to  Selby  alone.  Selby  pleaded  in  abate- 
ment the  nonjoinder  of  TonoTiSy  and  Lord  Kenyon  ruled 
that  the  plaintiffs  were  bound  by  the  particular  they 
had  given  in ;  and  that  one  of  the  articles  being  clearly 
GD  the  partnership  account,  the  defendant  was  well  war- 
ranted in  the  plea  he  had  pleaded ;  he  therefore  directed 
the  plaintiff  to  be  nonsuited.  In  Freeman  v.  Crafts  (i), 
and  James  v.  Lingtiam  (c\  where  it  was  held  that  a  new 
assignment  was  not  necessary,  the  plaintiff  had  not  laid  a 
sun  in  the  declaration  large  enough  to  cover  the  whole 
debt,  and  the  pleas,  in  effect,  attempted  to  elude  the 
real  cause  of  action.  The  right  to  new  assign  is  not 
confined  to  actions  of  trespass ;  Chambers  v.  Jones  {d), 
Greenhaw  v.  Ilsley  {e\  Lord  Bagot  v.  Williams  (g),  Hey^ 
don  V.  Thompson  {h) ;  nor  to  pleas  in  bar. 

BuU^  conird.      2  fVms.  Sound.  210.   is  an  express 
aathority  that  a  defendant  may  plead  in  abatement  as 

{a)  lEip.4i5Q.  {e)  WiUe€,6l9. 

(6)  4  Afew.  4-  r.  4.  (g)  3  B.  S(  C.235. 

(c)  5  New  Oues,  553.  (/*)  1  Adol  S(  EIL  210. 
{d)  UEast,¥iQ. 
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1839.        to  part,  and  non  assumpsit  as  to  the  residue;  and  there 
18  no  authority  for  a  new  assignment  to  a  plea  in  abate- 
ment, except  the  precedent  in  Chitty.     As  to  the  divisi- 
bility  of  the  Plaintiff's  demand,  there  is  no  diflference 
between  a  demand  made  in  a  single  count,  and  demands 
made  in  many  counts :  upon  a  single  count,  the  Plaintiff 
may  recover  less  than  he  demands*     It  is  ho  answer  to 
say  that  a  part  of  the  debt  was  contracted  jointly  with 
others,  for  the  Plaintiff  having  omitted  to  join  them,  can 
only  recover  damages  in  respect  of  the  separate  demand. 
Colson  V.  Selln/  is  not  reconcileable  with  subsequent  au- 
thorities, nor  intelligible  upon  any  principle  of  pleading. 
A  plea  which  professes  to  go  to  the  whole  cause  of  action, 
and  covers  only  part,  will  not  avail  the  Defendant.  Thus, 
in  Barnes  v.  Hunt  (a),  to  a  declaration  for  several  tres- 
passes on  the  plaintiff's  land  on  divers  days,  &c.,  the  plea 
alleged,  that  at  the  said  several  days,  &c.,  the  defendant 
committed  the  said  several  trespasses,  by  licence  of  the 
plaintiff;  and  the  latter  replied  that  the  defendant  of  bis 
own  wrong,  and  without  the  cause  alleged,  committed 
the  said  several  trespasses,  &c. :  it  was  held,  that  evi- 
dence of  a  licence  which  covered  some  but  not  all  of  the 
trespasses  proved  within  the  period  laid  in  the  declara- 
tion, did  not  sustain  the  justification.     Then,  the  plea 
here  does  not  give  the  Plaintiff  a  better  writ  as  to  the 
demand  he  is  entitled  to  recover. 

Grai/j  in  reply,  relied  upon  Colson  v.  Selby  as  a  de- 
cision in  point. 

TiNDAL  C.  J.      This   is   an   action   of  assumpsit  by 
an  attorney  against  two  Defendants,  for  work  and  la- 
bour :  the  Defendants  plead  to  the  whole  in  abatement  • 
that  the  promises   were  made  by  them  jointly  with 

(a)  11  E(Uty4i5U 
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otben:  tbe  cause  is  referred  to  arbitration,  and  it  is        18S9. 

found  that  business  to  the  amount  of  SL  has  been  done        

for  the  two  Defendants,  and  to  the  amount  of  86Z.  5s.        ^^^^ 
(of  which  SOL  has  been  paid)  for  the  Defendants  jointly       White. 
with  others :  and  the  question  is  whether,  when  it  is 
found  that  all  the  contracts  were  not  made  with  the 
Defendants  jointly  with  others,  but  one  of  them  with 
the  Defendants  alone,  the  Defendants  can  be  said  to 
have  succeeded  m  their  plea ;  and  I  think  they  have 
failed  to  establish  it     It  is  clear  that,  where  there  are 
several  counts,  the  Plaintiff  may  recover  as  to  one 
only;  and  there  is  no  reason,  why  on  the  same  prin- 
ciple, the   demand  in   a  single  count  should  not  be 
esteemed  divisible :  in  other  words,  why  the  Defendant 
should  not  plead  that  the  action  is  brought  in  part  for 
a  contract  on  which  he  is  jointly  liable  with  others,  and 
in  part  for  one  as  to  which  he  is  singly  concerned: 
instead  of  pursuing  that  course,  the  Defendants  here 
have  pleaded  in  abatement  to  the  whole  of  the  Plain- 
tiffs demand  a  plea  which  is  not  true  in  fact;  and  the 
Plaintiff  ou^t  not  to  be  injured  by  the  generality  of 
SQch  a  plea.     The  case  does  not  differ  from  that  where 
a  defendant  pleaded  leave  and  licence  to  an  action 
brought  for  several  trespasses,  (Barnes  v.  Hunt)^  and 
proved  a  licence  which  applied  only  to  some  of  them : 
it  was  objected,  as  here,^  that  the  plaintiff  should  have 
new  assigned;  to  which  the  answer  was,  that,  as  the 
defendant  had  taken  upon  himself  to  plead  a  licence  to 
the  whole,  bis  evidence  did  not  sustain  the  issue  taken 
npon  the  replication,  and  that  a  new  assignment  was  not 
necessary.     So  here,  the  Defendant  having  pleaded  the 
non-joinder  of  others,  as  to  all  the  contracts  on  which 
the  PUintiff  proceeds,  and  having  shewn  that  the  objec- 
tioQ  applies  to  only  one  of  them,  the  Plaintiff  was  not 
cdled  on  to  new  assign ;  nor,  indeed,  has  any  authority 
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1889.       been  cited  to  shew  that  there  can  be  a  new  assignment 

to  a  plea  in  abatement. 

^'"^  It  may  be  difficult  to  reconcile  Cdson  v.  SeVy  with  our 

White.  present  decision ;  but  if  it  be  not  reconcileable,  I  cannot 
agree  with  what  is  laid  down  in  that  case :  it  stands  by 
itself,  anisiprius  decision;  and,  though  a  motion  was 
made  to  set  aside  the  nonsuit^  the  matter  was  not  much 
considered,  for  a  rule  was  refused.  Here  the  Defend- 
ant has  pleaded  a  plea  to  the  whole  of  the  Plaintiff's  de- 
mands, which  is  true  only  as  to  a  part  of  them ;  being 
bad  in  part,  therefore,  it  is  bad  in  the  whole,  and  our 
judgment  must  be  for  the  Plaintiff,  1 IL  5s. 

BosANfiUET  J.  I  think  the  Plaintiff  is  entitled  to  judg- 
ment for  11/.  5s.  The  entire  demand  made  by  the 
Plaintiff  was  due  partly  from  the  two  Defendants,  and 
partly  from  them  jointly  with  others.  The  Defendants 
put  in  a  plea,  in  which  they  assert  that  the  entire  con- 
tract was  entered  into  with  them  and  others,  and  not 
with  them  alone,  and  that  plea  they  fail  to  establish  :  the 
Plaintiff,  therefore,  is  clearly  entitled  to  recover  the  sum 
due  from  the  two  Defendants;  the  plea  in  abatement 
gives  no  better  writ  for  that  sum;  and  the  issue  on  the 
plea  being  found  for  the  Plaintiff,  the  amount  of  damages 
to  which  he  therefore  becomes  entitled  is  11/.  Ss.  The 
case  of  Colson  v.  &/Jy  was  not  much  discussed,  and 
cannot  guide  us  on  the  present  occasion. 

Maule  J.  The  Plaintiff  having  declared  for  work 
and  labour,  the  Defendants  having  pleaded  that  the 
contract  was  entered  into  with  others  besides  them- 
selves, and  the  arbitrator  having  found  that  a  part 
of  the  work  was  done  for  the  Defendants  alone,  the 
question  is,  how  the  issue  is  to  be  determined.  The 
meaning  of  the  declaration  is,  not  that  the  Defendants 
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areindebted  to  the  Plaintiff  in  the  precise  amount  named,  1889. 
but  that  the  Plaintiff  undertakes  to  make  out  that  the 
Defendants  are  indebted  to  him  in  some  amount,  not 
exceeding  it  The  Defendants,  by  their  plea,  under- 
take to  shew  that,  to  whatever  amount  the  Plaintiff  shall 
make  bimself  out  to  be  entitled,  that  amount  is  due  from 
others  joindy  with  the  Defendants.  In  that  aUegation 
tbey  have  fidled,  and  therefore  the  issue  must  be  deter- 
mined in  favour  of  the  Plaintiff.  As  to  the  case  of 
Cuison  V.  SeUn/i  if  it  be  correctly  reported,  it  is  at  variance 
vith  what  we  now  decide ;  but  if  the  facts  had  been  more 
fully  stated,  it  might  turn  out  not  to  be  inconsistent. 

Judgment  for  the  Plaintiff. 

CoLTMAN  J.  was  absent. 


France  and  Hill  v.  White  and  Williams.         Nov.  s. 

TTPON  a  reference  by  order  of  Nisi  Prius,  the  arbi-  A.  and  B.,  as 

trator  directed  that  the  verdict,  which  was  entered  P"J°^"'  ^^ 

^  .  T  1       Defendants 

generally  for  the  Plaintiffs,  should  be  set  aside,  and  a  for  work  and 

Terdict  be  entered  for  the  Defendants  on  ail  the  issues,  labour  done 

snbject  to  the  opinion  of  the  Court  upon  the  following  ^^  ^^  execu- 

facts: —  torship: 

The  declaration  contained  three  counts  in  assumpsit;  S  ^   i    i 

the  first  was  for  200/.,  for  work  and  labour  of  the  Plain-  could  not  set 

tiffs  as  attorneys  for  the  Defendants ;  the  second  for  200/.  ©^  money  re- 

for  money  naid  by  the  Plaihtiffs  to  the  Defendants'  use;  y^f^^  ^^^ 

the  third^  an  account  stated.    The  Defendants  pleaded,  paruiership 

\  on  account  of 

t*^^>tor*B  estate,  notwithstanding  B.  had  at  that  time  assisted  A*  in  the  matter 
^'[tbenecatonhip,  and  A,,  after  the  partnership,  had  admitted  the  receipt  of 
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1839. 


first,  —  except  as  to  27/.  195.  SA,  —  that  they  never 
promised;  secondly,  payment;  thirdly,  a  set  off  of  money 
had  and  received  by  the  Plaintiffs  to  the  Defendants'  use, 
and  on  an  account  stated.  In  the  replication  the  two 
last  pleas  were  traversed. 

For  some  time  previous  to  July  1881,  the  Plaintiff 
trance  was  carrying  on  business  as  an  attorney  and 
solicitor  at  Worcester^  under  the  style  of  France  and 
Hill^  the  present  Plaintiff  HiU  being  his  clerk  and  the 
son  of  a  former  partner.  In  Jviy  1831,  the  two  Plain- 
tiffs entered  into  partnership,  and  continued  in  partner- 
ship until  November  1833.  The  Defendants  were  the 
executors  of  one  Maty  Griffiths^  and  had  employed  the 
Plaintiff  France  as  their  attorney  in  the  management  of 
the  estate  up  to  the  time  of  the  partnership,  and  con- 
tinued to  employ  him  after  the  partnership,  of  which  no 
notice  was  given  to  them.  Both  of  the  Plaintifl^  were 
personally  engaged  in  the  business  of  the  Defendants. 
Various  sums  of  money  belonging  to  the  estate  had 
come  into  the  hands  of  France^  but  all  prior  to  tlie 
partnership.  In  April,  \S^2,  there  was  a  meeting  of 
the  executors  and  the  parties  interested  in  the  estate 
at  the  office  of  the  Plaintiffs,  when  a  statement  of  the 
executors'  accounts  with  the  estate  was  made  out  by 
the  clerk  of  the  Plaintiffs,  by  which  it  appeared  that 
there  was  a  certain  balance  due  to  the  different  legatees. 
At  that  meeting  Hill  was  not  present;  but  the  Plaintiff 
France  stated  that  a  sum  of  15/.  was  to  be  retained  by 
the  executors  to  meet  any  further  bill  on  account  of 
France  and  HiU,  which  item,  as  well  as  another,  for 
the  payment  of  additional  duties,  was  entered  at  the 
foot  of  the  account  before  the  final  balance  was  struck. 
Those  sums,  and  more,  were  then  in  Frances  hands. 
Of  the  state  of  the  accounts  between  France  and  HiU 
the  arbitrator  had  no  knowledge.  Additional  probate 
and  legacy  duties  were  afterwards  paid  by  the  Plaintifis; 
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and  business  was  done  by  them  on  behalf  of  the  De- 
fendants, for  which  the  present  action  was  brought ;  but 
the  whole  amount  of  their  bill  was  fully  covered  by  the 
amoant  of  the  monies  belonging  to  the  estate,  so  re- 
cdTed  by  the  Plaintiff  France,  and  never  paid  over  to 
the  executors. 

It  was  objected,  on  the  part  of  the  Plaintiffs,  that  the 
Defendants  could  not  set  off  any  monies  received  by 
France  alone  against  the  debt  incurred  by  them  with  the 
partnership ;  and  that  the  declaration  by  France^  refer- 
ring as  it  did  to  the  receipt  of  money  previously  to  the 
partnership,  could  not  bind  HiUj  and  therefore  could 
oot  be  treated  as  any  admission  by  the  Plaintiffs  of 
money  in  their  hands  belonging  to  the  Defendants. 

If  the  Court  should  be  of  opinion  that  these  facts 
supported  the  plea  of  payment  or  set-off,  both  or  either 
of  them,  the  arbitrator  ordered  that  the  verdict  thereon 
thoold  be  entered  for  the  Defendants  accordingly  ; 
otherwise  that  it  should  stand  for  the  Plaintiffs. 


18S9. 
Fbanoe 
Whxtm, 


Buit^  for  the  Plaintifis.  The  award  is  ill ;  for  the 
iDooey  received  by  France  before  his  partnership,  which 
constitutes  a  separate  debt  from  him  to  the  Defendants, 
cannot  be  set  off  against  the  joint  claim  of  France  and 
Hi^;  Jones  v.  Fkeming{fi\  FuUiamt/  v.  Noble,  {b) 
Hiere  is  nothing  to  shew  any  agreement  to  allow  a  set- 
off of  the  separate  debt;  and  if  any  such  agreement 
(tasted,  it  ought  to  have  been  pleaded :  Kirvoan  v.  Kir^ 
*w(e),  Kinnerley  v.  Hossack.  {d) 


Gray  for  the  Defendants.  If  the  facts  stated  on  the 
award  had  been  proved  before  a  jury,  and  the  jury  had 
found  for  the  Defendants,  the  Court  would  not  have 
I  the  verdict     There  is  enough  to  lead  to  the 


(a)  7B.  *C.217. 


(c)  4  rync^.  491. 

(d)  2  Taunt  170. 


D  2 


36 


MICHAELMAS  TERM, 


1839. 


Francb 
White, 


inference  that  the  money  received  by  France  was  applied 
to  the  partnership  business,  and  if  so  the  arbitrator 
might  fairly  treat  it  as  a  debt  due  from  the  partnership. 

f  Butif  in  reply.  If  France  had  been  sued  for  the 
money  so  received  before  the  partnership,  he  could  not 
have  set  off  against  such  demand  work  done  by  the 
partnership. 

TiNDAL  C.  J.  I  have  looked  with  anxiety  to  see  a 
ground  on  which  this  award  might  be  supported ;  but  I 
think  the  objection  must  prevail* 

The  action  is  brought  by  two  attorneys  for  work  done, 
for  money  paid,  and  on  an  account  stated.  The  De-^ 
fendants  have  pleaded  the  general  issue,  a  set-o£P,  and 
payment. 

The  cause  —  not  all  matters  in  difference,  but  the 
cause-— is  referred  to  arbitration ;  we  must  therefore  look 
to  the  record  to  see  M^hether  the  arbitrator  has  come  to 
a  right  conclusion  or  not.  '  It  is  contended  that  the  plea 
of  set-off  may  be  supported  by  the  evidence  which  the 
arbitrator  has  set  out ;  but  I  think  not ;  for  I  see  no 
evidence  of  any  joint  debt  from  the  Plaintiffs  to  the 
Defendants :  there  is  no  plea  that  Hill  was  a  dormant 
partner  when  the  money  was  received ;  and  if  the  De- 
fendants had  sued  France  for  the  money,  he  could  not 
have  set  off  against  such  demand  work  done  by  himself 
and  his  partner.  Then,  as  to  the  plea  of  payment,  if 
there  were  any  agreement  that  the  money  so  received  by 
France  should  go  in  payment  of  the  partnership  claim, 
such  agreement  should  have  been  pleaded  that  the 
Plaintiffs  might  have  the  opportunity  of  traversing  it. 

BosANQUET  J.  To  support  the  plea  of  payment  it 
ought  to  appear  that  the  money  came  to  the  hands  of 
the  Plaintiffs :  a  previous  agreement,  that  money  in  the 
hands  of  one  should  be  applied  to  the  claim  of  both,  can- 
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Dot  satisfy  the  bare  plea  of  payment,  and  I  cannot  see 
that  Hill  was  bound  by  what  passed  between  the  De- 
fendants and  France  before  the  partnership. 

Then,  as  to  the  plea  of  set  off;  there  is  no  proof  that 
the  money  came  to  the  hands  of  the  Plaintiffs  after  their 
partnership,  and  yet  the  plea  is,  that  they  were  both 
indebted. 

If  the  Defendants  had  sued  France  for  money  received 
before  the  partnership,  he  could  not  have  set  off  the 
partnership  bill. 
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CoLTMAN  J.  I  am  of  the  same  opinion.  There  was 
DO  set-off  to  be  claimed  against  the  Plaintiffs  unless  it 
vas  created  by  what  passed  at  the  meeting  between 
France  and  the  Defendants.  But  that  meeting  was  held 
eUo  intuitu  ;  it  was  to  settle  the  account  as  to  the  exe 
cQtorship  alone :  there  was  no  settlement  of  the  account 
^'nih  France,  nor  any  transfer  to  the  firm  of  the  debt  due 
from  him. 

Judgment  for  the  Plaintiffs* 

Madle  J.  was  absent. 


Beesley  v.  Dolley. 


Nw,S. 


THE  Plaintiff  declared  that  the  Defendant  was  in-  Payment  may 

debted  to  him  on  the  1st  of  February  1837  in  40/.  ^^elS^rto 

fcr  horses ;  40/.  for  carriages,  and  40/.  on  an  account  all  the  counta 

stated,  whereby  an  action  had  accrued  to  the  Plaintiff  ®^  *  declar- 
.   J         ,        ^       ,  ,  ation;  and 

to  demand  120/.:  breach,  non-payment.  if  it  be  alleged 

As  to  all  the  demands,  except  16/.  85.,  the  Defendant  to  l»«ve  ^^^ 

made  after 
tbe  came  of  action  accrued^  it  is  immatierial  that  the  day  actually  specified  is 
*  ^  befort  the  caoae  of  action  accrued.^ 

.  I  D  S 

•^•^^.  Cos . 


Bbvslet 

V. 
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18S9.  pleaded,  that  after  the  making  of  the  several  supposed 
contracts  in  the  declaration  mentioned,  except  as  afore* 
said,  before  the  commencement  of  this  suit,  to  wit, 
DoLLET.  on  the  12th  of  October  1827)  and  on  divers  other  days 
and  times  between  that  day  and  a  certain  other  dayi 
to  wit,  the  1st  oi  April  1828,  the  Defendant  paid  to 
the  Plaintiff  divers  sums  of  money,  amounting  in  the 
whole  to  all  the  monies  in  the  declaration  mentioned, 
except  as  aforesaid,  in  full  satisfaction  and  discbarge 
of  all  those  monies,  except  as  aforesaid,  and  of  all 
damages  sustained  by  the  Plaintiff  by  reason  of  the 
detention  thereof;  and  the  Plaintiff  then  accepted  and 
received  the  same  of  and  from  the  Defendant  in  full 
satisfaction  and  discharge  accordingly :  And  as  to  the 
16/.  85.,  a  setoff. 

Demurrer,  For  that  it  did  not  appear  by  the  said 
plea  in  respect  of  which  counts  or  causes  of  action 
in  the  declaration  contained,  the  payments  in  the  said 
plea  mentioned  were  made ;  and  it  was  altogether  un- 
certain which  of  the  debts,  contracts,  and  causes  of 
action  the  Defendant  alleged  to  be  paid  and  satisfied, 
and  which  he  admitted  to  be  due  and  unsatisfied :  And 
also  for  that  it  appeared  by  the  said  plea,  that  the 
payments  in  the  plea  mentioned  were  made  long  before 
the  debts  in  the  declaration  mentioned  were  stated  to 
have  been  due,  and  therefore  such  payments  could  not 
have  been  made  in  satisfaction  of  the  debts  in  the  declar- 
ation mentioned. 

Joinder. 

Kellyy  in  support  of  the  demurrer,  said  it  had  been 
framed  on  the  authority  of  Mee  v.  Tondinson  (a),  which 
subsequent  cases  (a)  appear  to  have  over-ruled,  and 
payment  may  now  be  pleaded   generally   to  all  the 

(o)  See  Jourdain  v.  Johmon,     J  88.  Lorymer  v.  Vhfeu,  3  Neno 
2Cr.M.^  11.564!.   MarshaU     Cases,  222. 
V.  Whiteside,  1  Mees.  Sf  Welsh. 
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coonts  of  a  declaration;  but  he  contended  that  in  the        1839. 

all^tion  of  payment  the  pleading  must  be  limited  to 

some  time  consistent  with  the  demand  on  record,  and 

that  the  Defendant  could  not  be  allowed  to  plead  that 

the  payment  was  made  before  the  period  when  the  debt 

appeared  to  have  accrued.      In  Ring  v.  Boxbrough  {a) 

Bayiey  B.  said,  ''Time  and  place  must  be  laid  in  pleading 

every  material  fact.     It  was  essential  to  lay  a  date  to 

the  allegation  that  the  Defendant  was  indebted  to  the 

Plaintiff;  and  it  would  not  have  been  sufficient  to  state 

merely  that  the  Defendant  on  a  certain  day  promised 

to  pay." 

TiNDAL  C.  J.  The  allegation  that  the  payment  was 
made  after  the  cause  of  action  accrued,  renders  it  un- 
oeoessary  to  specify  any  particular  day. 

The  rest  of  the  Court  concurred  in  giving 

Judgment  for  the  Defendant. 

(o)  2  Tynoh.  468. 


Btebs  and  Another,  Assignees  of  John  ClarKi      nov.  s. 
a  Bankrupt,  v.  Southwell. 

TROVER,  by  the  assignees  of  John  Clark,  a  bank-  Under  6  G.  4. 

nipt.    Plea,  That  the  ^t  in  bankruptcy  against  c.  16.,  where 

Oflrt,  under  which  he  became  a  bankrupt  as  in  the  cra^r^rdebt 

decbradon  mentioned,  was  issued  on  the  28th  of  Jidy  tarns  out  to 

1W7,  on  the  petition  of  certain  persons,  to  wit  mUiam  ^  ^"«»ffici«*^* 
'^  1-7  ^  support  a 

fiat,  and  the 

thiDttQQr  orders  the  commission  to  be  proceeded  in  on  proof  of  a  sufficient  debt 

V  Vij  other  creditor,  the  debt  of  the  second  may  be  added  to  that  of  the  first, 

to  nuke  up  the  requisite  amount. 

D  4 


ByEB8 

V. 


40  MICHAELMAS  TERM, 

1SS9.  Byers  and  Sarah  Taylor  Watson^  John  Austin  and  John 
Brunswick  Austin^  and  Arthur  Beloe  and  William  Fisher j 
claiming  to  be  creditors  of  the  said  Jb^n  Clark;  and  that 
SouTHWBLL.  there  was  not  before  or  at  the  time  of  issuing  the  said 
Jlat  any  debt  or  debts  due  or  accruing  due  to  W.  Byers 
and  S*  71  Watson,  J.  Austin  and  J.  B.  Austin,  and  A. 
Beloe  and  W»  Fisher  from  J.  Clark  sufficient  to  support 
the  s&idjiat  according  to  the  statute  in  force  concerning 
bankrupts.    Verification. 

Replication  :  That  after  •/•  Clark  was  adjudged  a 
bankrupt  under  \h^^fiat  in  the  plea  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit  on  the 
26th  of  May  ISSS,  John  Samuel  and  James  Sloper,  and 
also  the  said  S.  T.  Watson  and  W.  Byers,  and  J.  Austin 
and  J.  B.  Austin^  having  then  due  and  o>i(ring  to  them 
'  from  the  said  J.  Clark,  and  having  before  then  proved 
under  ih%Jiai  debts  sufficient  to  support  the  SBxdJiat 
(the  debts  so  due  and  owing  from  «7.  Clark  to  <Z  &z- 
muel  and  J.  Sloper  having  been  incurred  not  anterior 
to  the  debt  of  any  of  them,  the  said  W.  Byers  and  S. 
71  Watson,  J.  Austin  and  J.  B.  Austin,  and  A.  Beloe 
and  W.  Fisher),  did  duly  present  their  petition  to  the 
Chief  and  other  Judges  of  the  Court  of  Review  at 
Westminster,  praying  that  it  might  be  referred  to  the 
commissioners  named  in  or  acting  under  the  ^t,  to 
inquire  whether  the  debts  of  the  petitioners  S,  T.  Wat-- 
son  and  W.  Byers,  J.  Austin  and  J.  B.  Austin,  and  the 
debt  of  A.  Beloe  and  W*  Fisher,  therein  also  mentioned, 
were  insufficient  to  support  thecal;  and  whether  the 
debt  of  the  petitioners  J.  Samuel  and  J.  Sloper  was  or 
was  not  incurred  not  anterior  to  the  debt  of  the  peti- 
tioning creditors'  debt  on  which  the  ^t  issued,  which 
debt  was  formed  by  the  debt  of  the  firm  of  A.  Beloe 
and  W.  Fisher,  and  the  debts  of  the  petitioners  S.  T. 
Watson  and  W.  Byers,  and  J.  Austin  and  J.  B.  Austin; 
and  if  the  commissioners  should  find  that  the  debts  of 
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tbe  petitioners  5.  T.  Watson  and  fV.  Byers,  and  /•  Austin       18S9. 

ind  J.  B.  Austin,  and  the  debt  of  A.  Beloe  and   W.       ^ 

Fuher  were  insufficient  to  support  the^^,  and  tliat  the       Bybrm 
debt  of  the  petitioners  J,  Samtiel  and   J,  Shper  were   Soutbwsi«i«. 
incurred  Dot  interior  to  the  joint  petitioning  creditors' 
debt  00  which  the^t  issued,  then  that  the  debts  of  all 
the  said  petitioners  might  be  substituted  for  the  debts 
of  the  petitioners  S.  T.  Watson  and  W.  Byers,  J.  Austin 
and  J.  B.  Austin,  and  A.  Beloe  and  W.  Fisher :  and 
thereupon  the  Court  of  Review  did  afterwards,  to  wit, 
OD  &a,  and  before  the  commencement  of  this  suit,  find 
that  the  debt  of  A.  Beloe  and  W.  Fisher,  on  which,  with 
the  debts  of  the  petitioners  S.  71  Watson  and  W.  Byers, 
mi  J.  Austin  and  Jl  B.  Austin,  the  adjudication  of  the 
bsnkruptcy  of  the  said  J.  Clark  was  made^  was  an  in- 
soffideot  debt  with  the  debts  of  the  last-mentioned 
petitioners  to  support  the  Jlat  issued  against  the  bank- 
nipt;  and  that  the  debt  of  the  petitioners  J.  Samuel  and 
ISoper  proved  by  them  under  the  Jlat,  or  so  much 
thereof  as  was  sufficient  with  the  debts  of  the  petitioners 
&  r.  Watson  and  W.  Byers,  J.  Austin  and  J.  B.  Austin, 
to  support  the  ssLvAJiai,  was  incurred  not  anterior  to  the 
debt  of  il  Beloe  and   W.  Fisher,  and  to  the  respective 
ddxs  of  the  last-mentioned  petitioners,  and  was  an  ex- 
isting and  sufficient  debt  with  the  debts  of  the  last- 
Deutioned  petitioners  to  support  \hejiat :  and  thereupon 
the  Court  did  then,  to  wit,  on  &c,,  and   before  the 
commencement  of  this  suit,  order  that  the  Jlat  should 
he  proceeded  in  according  to  the  form  of  the  statute  in 
that  case  made  and  provided ;  as  by  tbe  record  and 
proceedings  thereof  remaining  in  the  said  Court  more 
%  appeared ;  which  order  still  remained  in  full  force 
»d  eflect,  and  not  in  anywise  annulled  or  discharged : 
verification. 

Demurrer,  For  that  the  replication  alleged  the  order 
ofthe  Court  of  Review  to  have  been  awarded  on  the 
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18S9«  petition  of  creditors  who  petitioned  for  the  J!at  in  bank- 
ruptcy, whereas  the  said  petition,  on  which  the  order  oi 
the  Court  of  Review  was  made,  ought  to  have  been 
SouTHwiLii.  made  by  some  creditor  or  creditors  other  than  those 
who  petitioned  for  the  j£ez/  .*  that  the  replication  should 
have  shewn  that  the  debt  or  debts  found  suflScient  by 
the  Court  of  Review,  were  other  and  different  debt  or 
debts  than  those  on  which  the  Jlat  was  issued,  and  not 
part  of  the  same  debt  or  debts :  that  the  replication  did 
not  allege  that  the  whole  of  the  debts  of  the  petitioner 
to  the  Court  of  Review  were  incurred  not  anterior  to 
the  debt  or  debts  of  the  parties  who  petitioned  for  the 
j£a/  .•  that  the  replication  should  have  alleged  and  shewn 
that  the  commissioners,  in  pursuance  of  the  petition, 
found  the  petitioning  creditors'  debts  insufficient;  and 
that  the  debts  to  be  substituted  were  sufficient,  and  in- 
curred not  anterior  to  the  petitioning  creditors'  debts ; 
that  the  powers  given  to  the  Court  of  Review  by 
statute  did  not  appear  to  have  been  properly  pur- 
sued: and  that  it  should  have  been  alleged  that  the 
order  of  the  Court  of  Review  was  under  the  seal  of  the 
said  Court,  and  made  without  prejudice  to  any  action 
then  pending. 
Joinder. 

Barstcm^  in  support  of  the  demurrer,  referred  to  the 
-language  of  sect  18.  6  G.  4.  c,  16.,  which  provides  that 
where  a  petitioning  creditor's  debt  shall  be  found  in- 
sufficient to  support  a  commission,  it  shall  be  lawful  for 
the  Chancellor  upon  the  petition  "  of  any  other  creditor 
or  creditors  having  proved  aiy  debt  or  debts  sufficient  to 
support  a  commission^  to  order  the  commission  to  be 
proceeded  in ;"  and  contended  that  the  new  debt  pro- 
posed to  support  the  commission,  ought  to  be  due  ex- 
clusively to  creditors  other  than  those  who  set  up  the 
first  petitioning  creditors'  debt,  and  that  a  debt  of  such 
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other  creditors,  in  addition  to  that  of  the   first  peti-        1889. 
doners,  would   not  fall   within   the   meaning    of   the        " 
statute.     {_Ttndal  C.  J.    You   can   assign    no    reason        Bybbs 
for  such  a  construction :    any  other  means  any  other    Soutbwbll. 
in  addition    to   the   first   set  of  petitioners.]      Then, 
there  should  have  been  a  distinct  averment  that  Wai'* 
son  and    Byers    were    partners,    and    that    «/.  Austin 
and  J.  B,  Austin  were  partners ;  for  that  is  not  neces- 
sarily to  be  implied  under  the  copulative  and,  and  unless 
they  were  partners,  the  petitioning  creditors'  debt  might 
not  be  sufficient  under  sect.  15.,  which  requires  1002. 
as  a  petitioning  creditors'  debt  for  one  creditor,  or  two 
or  more,  being  partners ;  150/.  as  the  debt  of  two,  and 
200Z.  as  the  debt  of  three  or  more. 

TiMDAL  C.  J.  You  might  take  issue  on  the  suffi- 
ciency of  the  debt.  The  statute  does  not  requu«  that 
the^  should  disclose  the  precise  nature  of  the  peti* 
tioning  creditors'  debt.  I  think  the  replication  is  suf- 
ficient 

Per  Curiam^ 

Judgment  for  the  Plaintiffii. 
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1889. 

Nov.  9.  Howell  v.  Brodie. 

Defendant        TN  assumpsit  for  work  and  materialst  the  Plaintiff,  as 

from  1S29  the  builder  of  Portman  Market^  MaryUboncj  sought 

vanced  va-       ^  recover  of  the  Defendant  \OfiQOL 

nous  sums  The  Defendant  pleaded  turn  assumpsit ;  and  the  ques- 

to  a  na^CT-    ^^'^^  ^^'^  whether,  at  the  time  of  the  building,  he  had 

ship  in  a         been  a  partner  with  Mr.  JTiomas  Wilson^  who  projected 

market  alwflt   the  market. 

knew  that  the       '^^  evidence  in  the  cause  consisted  of  the  examin- 

money  was       ation  of  Mr.  Wilson,  taken  under  a  Judge's  order,  pre- 

applied  viously  to  his  quitting  England;  an  agreement  between 

erection;  and  him  and  the  Defendant,  entered  into  October  15.  18SS  ; 

was  consulted  ^^^j  ^  demand  on,  and  a  refusal  by,  the  Defendant,  to 

in  ^O^oter    '  produce  his  banker's  book. 

1833,  by  a  In  his  examination,  ^f&(m  stated,  in  effect,  that  be 

wntten  agree-  |^^  proiected  the  market :  had,  on  his  own  credit,  em- 
ment,  it  was  ^    ^  '         '  ^ 

settled  that       ployed  the  Plaintiff  in  the  erection  of  it;  and,  in  1832, 

the  market  became  alone  tenant  to  Lord  Portman  of  the  ground  on 
should  be  i  •  u  •-.    *     j 

valued,  and      which  it  stood. 

that  Defend-        That  the  buildings  erected  by  the  Plaintiff  were  com- 

Slei"^tnth  P'«t«J  *«*■*>«'  O'*^  »8SS. 

share:  Held,  That  in  1829  he  [Wilson)  applied  to  the  Defend- 
that  be  was  ^j^^  professionally,  to  draw  the  act  of  parliament  for 
partner  till  establishing  the  market,  and  shortly  afterwards  the  De- 

Octo56rl833,  fendant  expressed  a  wish  to  take  some  interest  in  the 

notwithstand-  ^^„^^^ 
a.^       concern, 
ing  profits 

bad  been  ^^  A  conversation  took  place  (were  the  words  of  Wil- 

*"*^®»  ^^  °°*  son)  between  me  and  Mr.  Brodie  on  that  last  occasion, 
to  bim  before  ^^  ^  what  I  supposed  the  market  would  cost :  I  told 
that  time.         Mr.  Brodie  that  I  thought  what  we  then  proposed  to  do 
would  cost  about  6000/.     He  did  not  then  make  any 
proposal  as  to  taking  any  share."  —  <'  My  impression  is, 
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that  it  afterwards  passed  in  words  between  us,  that  Mr. 
Brodie  was  to  take  the  half  of  such  a  thing  as  would  cost 
60001** —  <*  In  the  first  instance  it  was  only  intended  to 
have  a  pitching  market,  such  as  is  found  in  the  Conti- 
nental cities.    In  that  case  the  paving  would  have  been 
tlie  chief  expense*  Perhaps  some  stands  would  have  been 
famished  by  the  sellers :  that  was  communicated  to  Mr. 
Brodie:  it  was  on  that  idea  he  proposed  to  take  a  half 
at  6000/."  — >  **  In  order  to  induce  the  hay  salesmen  to 
come  to  the  Porttnan  Market^  it  was  necessary  to  erect 
covered  hay  sheds.     They  were  erected,  and  were  very 
apensive."  — "I  conferred  with  Mr.  Brodie  as  to  the 
increase  of  expense :  it  led  to  an  alteration  as  to  Mr. 
Brodie  taking  the  half.     From  that  moment  I  gave  up 
the  idea  of  his  taking  half.     I  did  not  at  that  time  pro- 
pose to  him  taking  any  other  share."  —  ^^  No  distinct 
proposal  was  made  as  to  any  particular  share  he  was  to 
take.    My  wish  was,  as  communicated  to  Mr.  Brodie^ 
that  he  should  take  one  fourth  share,  provided  th|  ex- 
penses did  not  exceed  what  we  then  contemplated  —  I 
should  say  about  25,000/.,  which  I  named  to  Mr.  Brodie^ 
•  and  to  which  he  did  not  object.   I  don't  remember  what 
ilr.  Brodie  said ;    I  considered  he  acquiesced  in  that 
proposal."  —  *^  It  was  a  matter  of  honour  on  both  sides. 
Upon  the  same  principle  it  was  of  course  open,  as  I 
ba?e  said,  to  Mr.  Brodie  to  the  last  to  take  a  share  or 
noL  I  recollect  being  asked  whether  I  could  have  made 
any  1^1  objection  to  Mr.  Brodie  objecting  to  tak&  a 
share  till  October  183S.     My  answer  was  —  I  presume 
not,  but  that  I  should  be  at  his  mercy." 

At  length,  the  whole  expense,  amounted  to  50,000/., 
when  it  was  agreed,  in  writing,  that  the  Defendant 
should  have  one-seventh  share.  This  was  in  October 
IBSS. 

The  Defendant  was  consulted  in  every  stage  of  the 
proceeding;  knew  that  the  Plaintiff  was  employed  in 
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1839.  the  latter  portions  of  the  work ;  and  between  1829  and 
188S,  advanced  to  Wilson,  at  different  times,  14,000/., 
which  money  he  knew  was  expended  on  the  market. 

On  these  sums  he  received  no  interest,  nor  did  Wilson 
ever  render  any  account,  although  profits  to  the  amount 
of  1500/.  had  been  received  from  the  market  .before 
1883;  but  other  sums  to  the  amount  of  4000/.  were 
lent  by  him  to  Wilson  during  the  same  period,  and 
afterwards  repaid  with  interest 

By  the  agreement  of  the  15th  of  October  18^3,  be- 
tween the  Defendant  of  the  one  part,  and  Wilson  of  the 
other,  a  surveyor  was  to  determine  the  sum  at  which 
the  market  should  be  valued  as  between  the  Defendant 
and  Wilson.    The  Defendant  was  to  be  entitled  to  one 
individual  seventh  part  of  Portman  Market  for  the  term 
of  years  for  which  Wilson  held  the  same  of  Lord  Port^ 
man,  and  to  take  that  seventh  in  satisfaction  for  so  much 
of  the  sum  of  9600/.  which  the  Defendant  had  advanced 
to  Wilson^  as  should  be  equal  to  one-seventh  of  the  sum 
at  which  the  market  should  be  valued.    The  Defendant 
engaged  to  advance  to  Wilson  5000/.  more,  for  the  pur- 
pose of  enabling  him  to  discharge  such  of  the  demands  on 
him,  on  account  of  the  market,  as  remained  unsatisfied. 
If  that  sum  should  be  insufficient  for  the  purpose,  in 
order  to  discharge  all  unsatisfied  demands  on  account 
of  the  market,  Wilson  was  to  be  allowed  to  borrow  the 
requisite  sum  by  mortgage  of  the  market,  in  addition  to 
the  18,000/.  for  which  the  market  was  then  mortgaged. 
But  the  Defendant's  seventh  was  not,  as  between  him 
and  Wilson,  to  be  liable  to  that  18,000/^  or  to  any 
further  sum  for  which  the  market  might  be  mortgaged. 

The  5000/.  and  2070/.,  part  of  so  much  of  the  9600/. 
as  would  remain  after  deducting  one  seventh  of  the  sum 
at  which  the  market  should  be  valued,  with  interest  at 
4  per  cent,  were  to  be  secured  to  the  Defendant's 
trustees  by  a  mortgage  of  Wilson's  estate  in  Wales*    If 
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my  part  of  the  96002.  should  remain,  after  deducting 
the  seYenth  of  the  sum  at  which  the  market  should  be 
ralued,  and  the  2070/.,  then  tVilson  was  to  pay  to  the 
Defendant  the  sum  remaining,  with  interest  at  5  per 
cent  If  one  seventh  of  the  sum  at  which  the  market 
should  be  valued,  together  with  the  2070/.,  should 
exceed  9600/.,  then  the  Defendant  was  to  take  upon 
himself  so  much  of  the  13,000/.  secured  on  mortgage 
of  the  market,  as  should  be  equal  to  the  excess  of  the 
ODe  seventh  and  2070/.,  over  9600/. 

Upon  this  evidence  it  was  left  to  the  jury  to  say, 
vhether  the  Defendant  and  Wilson  had  a  joint  subsisting 
interest  at  the  time  when  the  work  was  done ;  and  the 
JQ7  gave  a  verdict  for  the  Defendant,  finding  that  there 
was  a  partnership  from  October  1 83S. 


1899. 

HOWBLL 

Bbodol 


WiUe  Seijt.  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  this  verdict  was  against  the  evidence. 
He  contended  that,  after  the  Defendant  had  advanced 
his  money  for  a  share  in  the  intended  market,  and  knew 
that  the  money  was  applied  in  its  erection,  he  might, 
by  a  bill  in  Chancery,  have  compelled  Wilson  to  render 
ao  account  of  the  profits  from  the  beginning  of  the  con- 
cern, and  pay  over  a  fair  proportion  to  the  Defendant. 
If  so,  he  was  strictly  a  partner  from  the  time  of  the 
first  advance.  In  respect  of  that,  and  the  subsequent 
advances,  he  could  not  have  sued  Wilson  for  money  had 
and  received  to  his  use.  The  postponement  of  the 
execution  of  the  written  agreement  till  October  1833, 
did  not  shew  that  no  interest  existed  previously,  but 
only  defined  the  amount  of  it ;  and  the  lease  granted  by 
Lord  Portman  to  Wilson  in  1832,  must  be  considered  as 
granted  to  him  in  trust  for  the  person  jointly  inter- 
ested. 

The    Jitomey-General    and    Talfourd    Serj.,    who 
shewed  causey  argued  that  all  the  negotiations  and  ad- 
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Tances  previous  to  October  18SS|  were  in  contemplation 
of,  and  introductory  to,  a  partnership,  but  conferred  no 
actual  interest.  They  referred  to  Dickinson  v.  Valpy  (a), 
and  Fox  v.  Clifton.  (&) 


Wilde  and  Hoggins  were  heard  in  support  of  the 
rule. 

TiNDAL  C.  J.  The  question  is,  whether  upon  the 
evidence  before  them,  the  jury  have  come  to  a  wrong 
conclusion ;  and  upon  the  best  consideration  l' can  give 
the  case,  I  think  the  verdict  ought  not  to  be  dis- 
turbed. 

The  question  left  to  the  juiy  was  composed  partly  of 
law,  but  principally  of  fact ;  that  is,  whether  at  the  time 
the  work  was  done  by  the  Plaintiff,  a  partnership  existed 
between  Wilson  and  the  Defendant     That  a  partner- 
ship was  intended  there  can  be  no  doubt ;  because,  by 
the  written  agreement  of  October  1 5th,  18S3,  the  De- 
fendant takes  one  seventh  of  the  whole  concern  ;  but  it 
removes  much  doubt  from  the  case  that  there  "ooas  an 
agreement  for  the  partnership  to  begin  from  that  day ; 
for  the  language  of  that  instrument  applies  to  a  part- 
nership  commencing  from   that  day,    and    not    ftom 
any  antecedent    period.     By   the   first   stipulation,   a 
surveyor  is  to  determine  the  sum  at  which  the  mar- 
ket shall  be   valued,   as   between   the  Defendant  and 
Wilson  ;  and  by  the  second,  the  Defendant  is  to  be  en- 
titled to  a  seventh  part  of  the  market,  for  the  term 
during  which  Wilson  held  the  same. 

It  has  been  contended  that  this  merely  ascertains  the 
interest  which  existed  before,  and  that  it  must  have  a 
retrospective  operation  to  entitle  the  Defendant  to  his 
share  of  the  profits  from  the  commencement  of  the  con- 
cern.    But  I  think  it  operates  only  from  the  date  of  the 


(a)  10  B.  8i  C.  140. 


(b)  6Bingh.776. 
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iDstrament,  during  the  continuance  of  Wilson*s  term.        i8S9. 
Other  language  would  have  been  used,  if  it  had  been 
intended  to  give  it  a  retrospective  operation. 

If  then  the  agreement  shews  that  a  partnership  com- 
menced in  October  18S3,  is  there  any  thing  in  the  pre- 
vious conversations  between  the  Defendant  and  Wilson^ 
from  which  the  jury  could  with  propriety  infer  that  any 
joint  interest  existed  before  ?  He  says,  "  a  conversation 
took  place  as  to  what  I  thought  the  market  would  cost : 
I  told  him  about  6000/. :  he  did  not  then  make  any  pro- 
posal as  to  taking  any  share."  What  we  have  to  deter- 
mine is,  whether  the  Defendant  took  any  then  present 
interest;  but  the  expressions  of  Wilson  are  so  indefinite 
Aat  the  interest  of  the  parties  ought  not  to  be  bound 
b;  them :  **  My  impression  is,  that  it  passed  in  words 
between  as  that  the  Defendant  was  to  take  the  half  of 
sQcfa  a  thing  as  would  cost  6000/.''  Taking  this  lan- 
guage strictly,  it  can  only  refer  to  a  future  interest :  as 
^  the  case  of  building  a  ship,  if  a  person  were  to  say, 
^  &iter  it  b  built  I  am  willing  to  become  a  part  owner," 
tbat  would  never  give  the  builder  a  right  to  sue  him  for 
^e^expense  of  building :  then  he  goes  on — ^^  I  conferred 
»ith  Mr.  Brodie  as  to  the  increase  of  expense.  It  led 
to  an  alteration  as  to  Mr.  Brodie  taking  the  half:  from 
^  moment  I  gave  up  the  idea  of  his  taking  half:  I 
(Id  not  at  that  time  propose  to  him  taking  any  other 
share." — •«  No  distinct  proposal  was  made  as  to  any 
particular  share  he  was  to  take.  My  wish  was,  as  com- 
monicated  to  Mr.  Brodie^  that  he  should  take  one  fourth 
share,  provided  the  expenses  did  exceed  what  we  then 
^Qtemplatcd,  I  should  say  about  25,000/.,  which  I 
earned  to  Mr.  Brodie^  and  to  which  he  did  not  object 
I  don't  remember  what  Mr.  Brodie  said.  I  considered 
^^  acquiesced  in  that  proposal." 

The  question  is,  whether  these  conversations  are  suf- 
Rcieot  to  establish  an  intention  to  take  a  present  interest, 
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or  whether  they  were  only  preparatory  to  a  future  part- 
nership. There  are  no  doubt  some  points  on  which  a 
difficulty  may  arise,  but  that  of  itself  does  not  afibrd 
sufficient  ground  for  sending  the  case  down  to  a  second 
trial.  It  may  be  difficult  to  say  why  no  account  of 
profits  was  rendered  previous  to  October  1833  ;  that  is 
in  favour  of  the  defendant :  it  may  be  difficult  to  say 
why  he  received  no  interest  on  the  sums  advanced :  that 
may  appear  to  operate  against  him ;  but  such  difficul- 
ties do  not  furnish  sufficient  grounds  for  disturbing  the 
verdict,  and  therefore  this  rule  must  be  discharged. 


BosANQUET  J.     I  think  there  is  no  reason  for  dis- 
turbing this  verdict    The  question  is^  whether  a  partner- 
ship was  subsisting  between  the  Defendant  and  Wilson 
at  the  time  the  work  was  done :  there  can  be  no  doubt 
a  partnership  was  intended ;  and  in  order  to  constitute 
a  partner,  it  is  not  necessary  that  the  amount  of  his 
share  should  be  distinctly  ascertained;  but  the  omission 
to  ascertain  it  is  a  strong  circumstance  to  shew  that  no 
partnership  exists,  and  the  burthen  of  proof  is  cast  upon 
the  Plaintiff.     There  are  two  species  of  evidence  here : 
the    Defendant's  conversations   with    Wilson^   and   the 
written  agreement  of  October  1833.     It  is  clear  that  the 
agreement  constitutes  a  partnership  from  that  time;  and 
it  is  evidence  to  go  to  the  jury  as  to  what  the  relation 
between  the  parties  was;  but  the  statement  of  Wilson 
discloses  no  express  contract,  though  there  are  circum- 
stances mentioned  which  operate  both- ways:  the  strongest 
thing  in  favour  of  a  partnership  is  the  statement  that  the 
Defendant  knew  that  the  advances  he  made  were  applied 
towards  the  market;  but  Wilson  also  states  thathe  thought 
he  was  at  the  mercy  of  the  Defendant,  and  if  so,  there  was 
no  mutualobligation  between  them.  The  omission  tosettle 
what  share  the  Defendant  should  take  is  a  circumstance 
in  favour  of  the  Defendant ;  his  omission  to  demand  any 
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interest  on  the  money  advanced,  makes  in  favour  of  the 
Plaintiff.  But  all  these  circumstances  were  subjects  for 
the  consideration  of  the  jury,  and  I  see  no  reason  for 
being  dissatisfied  with  the  verdict.  By  the  agreement 
of  October  1833,  the  Defendant  was  to  have  an  interest 
during  the  term  granted  to  Wilson^  and  it  has  been  con- 
tended that  that  stipulation  gave  him  an  interest  in  it 
from  the  commencement  of  the  term  in  1832.  I  cannot 
accede  to  that  proposition ;  but  if  it  were  correct,  it 
voold  not  necessarily  make  him  a  partner  in  the  ante- 
cedent profits  of  the  market 

CoLTMAN  J.  The  agreement  does  not  constitute  a 
partnership  except  from  the  date  of  the  instrument. 
The  other  evidence,  though  loose,  is  not  inconsistent 
with  that  construction,  or  with  the  notion  that  the  De- 
fendant advanced  his  money  with  a  view  to  a  partnership 
when  the  market  should  be  finished.  There  is  no 
ground  for  impeaching  the  good  faith  of  the  agreement, 
ind  therefore  the  rule  must  be  discharged. 

Erskinb  J.  There  are  certainly  many  circumstances 
vbich  seem  to  support  thfe  argument  for  the  Plaintiff; 
but  there  are  others  which  have  the  opposite  tendency, 
>nd  when  I  consider  that  the  burthen  was  cast  on  the 
Plaintiff  to  make  out  the  partnership,  I  am  not  disposed 
^disturb  the  verdict;  and  the  less  so,  because  as  it 
seems  to  me,  the  weight  of  the  evidence  is  in  favour  of 
tbe  conclusion  that  there  was  no  joint  interest  before 
the  agreement  of  October  18S3.  All  I  collect  from  it 
is,  that  the  Defendant  advanced  his  money  with  the 
intention,  that  if  on  the  completion  of  the  market  he 
^boald  wish  to  have  a  share  in  it,  Wilson  should  make 
it  over  to  him:  that  was  done  in  October  1833;  and  I 
cunot  infer  from  that  circumstance  that  any  partnership 
ousted  before. 

Rule  discliarged. 
E  2 


1839. 


52 


MICHAELMAS  TERM, 


1839. 


Nov.  9. 


Hey  v.  Moorhouse  and  Others. 


1.  MTierea 
tenant  was  to 
hold  land  ac- 
cording to 
certain  rules 
in  writing 
under  which 
a  former 
tenant  held^ 
but  the  length 
of  his  term 
was  agreed 
on  orally. 
Held,  that  to 
shew  the  ex- 


nnHIS  was  an  action  of  trespass  for  breaking   and 
entering  the  PlaintiiTs  close,  damaging  the  gates 
and  fences,  mowing  the  grass,  corn  and  hay,  and  carrying 
them  away. 

The  Defendants  pleaded  first,  not  guilty;    2.  That 
the  PlaintiiF  was  not  possessed  at  the  time  when   &c. ; 
3.  That  the  trespasses  were  committed  by  the  Defend- 
ants jointly  with  one  George  Cooke^  and  that  none  of 
them  were  committed  alone  without  the  said  George 
Cooke  ;  that  after  the  committing  them,  on  the  24th  of 
July  1838,  certain  disputes  were  pending  between  the 
tem'it"w2^^  said    George  Cooke  and  the   Plaintiff,  amongst   other 
not  necessary    things,  in  respect  of  a  certain  farm  then  lately  occupied 
to  produce        under  the  Plaintiff;    and  also  touching  certain  other 
2.  That  the  claims  of  the  Plaintiff  against  the  said  George  Cooke^ 
lessor^  having  amongst  other  things,  in  respect  of  the  causes  of  action 
in  the  declaration  mentioned  ;  that  thereupon,  on  the 
day  and  year  last  aforesaid,  it  was  agreed  between  the 
Plaintiff  and  the  said  George  Cooke^  that   he,   Cookej 
should   abandon,  and  that  he   did   abandon   his    said 
claims  and  demands  against  the  Plaintiff,  and  the  Plain- 
tiff agreed  to  relinquish  and  did  relinquish  all  claims 
against  Cooke  in  respect  of  the  causes  of  action  in  the 
declaration  mentioned ;  and  Cooke  then  entered  into  and 
made  the  said  agreement  with  the  Plaintifi^  and  the 
Plaintiff  then  accepted  the  said  agreement  in  full  satis- 
faction and  discharge  of  all  the  trespasses  and  causes  of 

of  an  agree- 
ment between  the  lessor  and  the  late  tenant  in  satisfaction  of  all  demands^ 
Held  that  proof  of  the  consideration  of  the  agreement  could  not  be  required. 


entered  at  the 
expiration  of 
the  term, 
might  sue  in 
trespass 
persons 
claiming 
under  the 
late  tenant  as 
well  as  the 
lale  tenant 
himself : 

3.  Issue 
having  been 
taken  as  to 
the  existence 
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action  in  the  declaration  mentioned,  and  of  all  damages        1889. 

sostaiDed  by  reason  thereof.  

The  Plaintiff  joined  issue  on  the  first  and  second         "^^ 

pleas;  and  replied  to  the  third,  that  the  said  George  Cooke  Moorhousb. 
did  not  enter  into  nor  make  the  said  agreement  with  the 
Plaintiff  in  the  last  plea  mentioned,  nor  did  the  Plaintiff 
accept  the  said  agreement  therein  mentioned  in  full 
satisfaction  and  discharge  of  the  trespasses  and  causes  of 
action  in  the  declaration  mentioned,  and  of  the  damages 
sostained  by  reason  thereof.  Whereupon  issue  was 
joined.  * 

The  caase  was  tried  at  the  last  Lent  assizes  for  York" 
shire  before  Parke  B.,  when  it  was  proved  by  the  Plain- 
tiff's agent  that  he  let  a  farm  to  Cooke  by  parol,  his 
holding  to  commence  on  the  2d  of  Februart/  1836;  and " 
that  he  was  to  hold  according  to  rules  under  which  the 
former  tenant  held.  The  rules  were  in  writing,  and  were 
not  produced,  but  the  length  of  the  term  was  agreed 
by  parol.  Cooke  entered  into  possession  on  the  2d  of 
February  1836;  and  he  occupied  no  other  farm  under  the 
Plaintiff  but  the  farm  in  question,  situated  at  Pudsey. 

Notice  to  quit  the  land  on  the  2d  of  February  1838, 
and  the  barns  on  the  1st  of  May ^  was  proved. 

On  the  2d  of  February,  the  agent  of  the  Plaintiff  went 
on  the  premises  to  take  possession  pursuant  to  the 
notice,  and  required  Cooke  to  give  up  possession,  which 
he  refused.  Cooke  held  over,  claiming  for  management 
and  improvement.  The  Plaintiff  resisted  his  claim, 
and  paid  nothing,  but  sent  a  valuer  over.  The  precise 
nature  of  Cookers  claims  did  not  appear. 

In  June,,  Cooke  advertised  a  sale  of  his  effects,  and, 
inter  alia,  ten  acres  of  mowing  hay.  On  the  27th  of 
Jvne^  the  day  of  sale,  notice  was  publicly  given  that  the 
bale  was  illegal :  notwithstanding  which  the  hay  was 
sfold  by  the  authority  of  Cooke^  and  the  action  was 
E  3 
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1839.       brought  against  the  Defendants  for  going  on  the  pre- 

mises  and  taking  it  away. 

^■^  On  ihe  24th  of  Jtdtj  18S8,  the  Plaintiff  and   Cooke 

MooRHousB.  signed  the  following  agreement,  which  thfs  Defendants 
put  in  evidence  in  support  of  the  third  plea.  ^^  I»  the 
undersigned  George  Cooke^  do  hereby  acknowledge  that 
I  have  no  claim  or  demand  whatsoever  against  William 
Hey^  Esq.,  for  or  in  respect  of  my  farm  at  PutUey^  lately 
occupied  under  him,  or  for  or  in  respect  of  any  notices 
or  proceedings  whatsoever  taken  by  him  in  order  to 
obtain  possession  of  the  same  farm^held  over  by  mC) 
and  in  order  to  prevent  the  wrongful  removal  by  me  of 
the  crops  growing  thereupon ;  and  in  consideration  of 
the  foregoing  undertaking,  I,  the  said  William  Hey^  do 
^  thereby  relinquish  all  claims  against  the  said   George 

Cooke  for  mesne  profits  and  rent,  or  for  holding  over 
the  said  farm.     Witness  our  hands,  &c.*' 

Parke  B.  thought  that  the  plea  must  be  construed 
to  import  that  Cooke  had  a  legal  or  colourable  claim  to 
mesne  profits,  the  renunciation  of  which  would  be  a  con- 
sideration for  the  Plaintiff's  agreement ;  and  as  no  evi- 
dence was  given  of  any  such  claim,  he  thought  the  plea 
was  not  proved,  and  directed  a  verdict  to  be  found  for 
the  Plaintiff,  with  leave  for  the  Defendants  to  move  to 
set  it  aside,  and  enter  a  nonsuit  instead,  or  a  verdict 
for  the  Defendants  on  the  third  plea. 

R.  Alexander  moved  accordingly,  on  the  ground. 
First,  that  the  Plaintiff  should  have  produced  the 
written  rules  under  which  Cooke  held  the  premises ;  it 
might  have  appeared  from  them  that  Cooke  had  still  an 
interest  as  outgoing  tenant  in  June  1838. 

Secondly,  that  the  entry  of  the  Plaintiff  by  his  agent 
in  February  \  838,  did  not  revest  the  possession  in  the 
Plaintiff;  at  all  events  not  as  against  the  Defendants, 
who  entered  under  the  authority  of  Cooke. 


Hey 
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Thirdly,  that  the  third  plea  had  been  well  proved  by        18S9. 
the  agreement  produced ;  for  the  replication,  by  raising 
an  issue  on  the  existence  of  the  agreement,  excluded 
^ny  question  as  to  the  sufficiency  of  the  consideration.       Moobhouss. 

A  rule  nisi  having  been  granted, 

Cremdl  and  Wortley  shewed  cause. 

Tie  written  rules,  according  to  which  the  tenant  was 
to  cultivate  the  farm,  were  immaterial :  the  question  was 
vbetfaer  or  not  he  was  in  lawful  possession  at  the  time  in 
question;  and,  as  the  duration  of  his  interest  was  set- 
tled by  oral  agreement  the  termination  of  that  interest 
was  sufficiently  proved.  After  the  agent  of  the  Plaintiff 
had  entered  peaceably  on  the  2d  of  February,  the 
Plaiotiffwas  entitled  to  maintain  trespass,  and  Cook^s 
possession  was  unlawful.  It  was  immaterial  whether  the 
agent  declared  the  purpose  of  his  entry  or  not,  provided 
hedid  any  act  to  shew  his  intention;  Butcher  v.  Butcher  {a)^ 
Co.  LiL,  245.  Then,  the  agreement  with  Cooke  was  no 
ioswer  to  the  action.  Cooke  had  no  legal  or  colour- 
able claim  against  the  Plaintiff,  and,  therefore,  there  be- 
ing no  consideration  for  the  agreement,  it  was  void,  and 
mast  be  deemed  as  not  in  existence.  Besides,  the  action 
was  not  brought  for  any  thing  within  the  scope  of  the 
agreement,  i.  e.  mesne  profits,  rent,  or  holding  over,  but 
for  a  trespass,  in  taking  away  the  Plaintiff^s  crops. 

fi.  Alexander  and  W.  H.  Watson^  in  support  of  the 
role.  The  written  rules  under  which  Cooke  occupied 
not  having  been  produced,  the  Court  was  not  furnished 
with  the  best  evidence  of  the  Plaintiff's  alleged  right 
to  sue.  The  case  resembles  CotteriU  v.  Hobby  (A),  \*  here, 
in  case  for  an  injury  done  to  the  Plaintiff's  reversionary 

(fl)  7  J3.  4.  c.  899.  (b)  4  ^.  ^  C.  465. 

E  4 
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18S9.  interest  in  land,  by  cutting  and  carrying  away  branches 
of  trees  growing  there,  it  appeared  in  evidence  that  the 
land  was  let  by  the  Plaintiff  to  the  occupier  under  a 
written  agreement :  It  was  held,  that  the  Plaintiff  was 
bound  to  produce  it  And,  though  the  action  might  lie 
against  Cooke,  it  did  not  therefore  lie  against  the  De- 
fendants. The  Plaintiff  might  have  a  constructive  pos- 
session as  against  Cooke,  by  reason  of  the  entry  of  his 
agent ;  but  the  principle  of  Butcher  v.  Butcher  did  not 
apply  against  third  persons ;  and,  according  to  Lfifin-cPs 
case  (a),  though  a  disseisee  who  enters  may  maintain 
trespass  against  the  disseisor  for  acts  done  before  re- 
entry, he  cannot  maintain  it  against  those  who  claim  tide 
under  the  disseisor.  As  to  the  agreement  with  Cooke, 
a  disputable  claim  is  a  sufficient  consideration ;  Long- 
ridge  v.  Dorville  (i),  Com.  Dig.  Action  on  the  Case,  As' 
sumpsit,  F.  a.;  and  according  to  Dujresne  v.  Hutchin- 
son {c),  a  release  to  one  of  several  tort  feasors  is  available 
to  all. 

Cur.  adv.  vult. 

The  case  having  been  argued  before  Bosanquet,  Colt- 
man  and  Erskine  J.  J.,  in  the  absence  of  the  Lord  Chief 
Justice, 

Bosanquet  J. — afler  stating  the  pleadings  and  facts, 
as  ante,  page  52. — now  pronounced  the  judgment  of  the 
Court :  — 

Three  objections  have  been  made,  the  first  objection 
is,  that  the  nature  of  the  tenancy  ought  to  have  been 
shewn  by  the  production  of  the  written  rules,  according 
to  which  it  was  proved  that  the  tenant  was  to  hold.  To 
which  the  answer  is,  that  under  the  plea  denying  tbc 
possession  of  the  Plaintiff,  it  was  only  necessary  to  prove 

(o)  1 1  Rep.  56.  a.  (c)  3  Taunt.  1 1 7. 

(ft)  5  B.^  Aid.  117. 
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the  extent  of  the  tenant's  term,  which  was  proved  to  have   *    1839. 
been  agreed  to  by  parol,  and  did  not  therefore  depend  ■ 

upoQ  the  written  rules.     The  second  objection  is,  that         ^^'^ 
the  entry  of  the  Plaintiff  by  his  agent,  either  on  the    Moorhouse. 
2d  of  February  or  on  the  27th  of  June^  when  the  sale 
took  place,  was  insufBcient  to  revest  the  possession  in 
the  Plaintiff,  so  as  to  make  the  Defendants  trespassers. 
That  the  entry  of  the  agent  on  the  2d  of  February^  when 
the  tenancy  expired,  for  the  express  purpose  of  demand- 
ing possession,  and  the  demand  made  accordingly,  were 
saffident  to  revest  the  possession  in  the  Plaintiff,  was 
scarcely  disputed.     The  case  of  Butcher  v.  Butcher  {a) 
is  decisive  on  this  point ;  and  it  is  there  said,  that  it  is 
not  necessary  that  the  party  who  makes  the  entry  should 
declare  that  he  enters  to  take  possession :  it  is  sufficient 
if  he  does  any  act  to  shew  his  intention.     But  it  is  said, 
that  although    the   Plaintiff  might   maintain   trespass 
against  Cooke^  the   tenant,   he   cannot  maintain   such 
Ktion  against  the  Defendants  who  entered  by  authority 
of  Cooke  to  purchase  the  crops  of  him.     And  LifordCs 
rase  (6)  is  cited ;  in  which  it  is  laid  down,  that  although 
a  disseisee,  who  enters,  may  maintain  trespass  against 
the  disseisor  for  acts  done  before  entry,  he  cannot  main- 
tain such  action  against  those  who  claim  by  title  from 
the  disseisor  for  acts  done  by  them  after  the  disseisin 
wd  before  re-entry :  and  it  is  contended,  that  as  the 
tortious  possession  of  Cooke  commenced  on  the  2d  of 
fAruaryj   and  the  acts  of  the  Defendants  were  com- 
niitted  subsequently  to  that  period,  they  are  not  liable 
to  be  sued  as  trespassers  before  a  fresh  entry  by  the 
Plaintiff.     The  answer  to  this  argument  is,  that  there 
lias  been  no  disseisin,  nor  any  title  acquired   by  the 
Defendants  from  a  disseisor.     The  Plaintiff  having  re- 
gabed  possession  of  the  land  by  his  peaceable  entry 

(a)  7  B.  Si  C.  S9%  (b)  11  Eep.  51.  a. 
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1839.   •    upon  the  unlawful  possession  of  his  tenant,  and  being 

entitled  to  treat  his  tenant  as  a  trespasser,  all  those  who 

^^^         came  upon  the  land  without  title  after  such  revesting 
MooBHouiB.  ^f  ^^^  possession,  were  trespassers  also,  and  were  liable 
to  be  sued  as  such.     The  two  first  objections,  therefore, 
are  unfounded. 

The  third  objection   is,   that  the  direction  of   the 
learned  Judge  with  respect  to  the  third  issue,  was  not 
correct.     He  thought,  as  he  states  in  his  report,   that 
the  claim  on  Cooke  and  the  Defendants  was  a  claim  for 
mesne  profits,  and  that  satisfaction  with  regard  to  one 
was  an  answer  as  to  all ;  but  he  thought  that  the  plea 
was  not  proved,  because,  in  order  to  make  it  a  good 
plea,  it  must  be  construed  to  import  that  Cooke  had  a 
legal  claim  on  the  Plaintiff,  or  at  least  a  colqurable  legal 
claim ;  that  is,  a  bonajide  disputable  claim  to  a  legal 
right  in  respect  of  the  farm,  which  would  be  a  good 
consideration  for  the  agreement,  and  which  he  gave  up 
as  a  consideration  for  the  Plaintiff  giving  up  his  claim 
for  mesne  profits;  and  as  there  was  no  proof  of  such 
right  or  claim,  he  held  that  the  plea  was  not  proved ; 
reserving  the  point  for  the  consideration  of  the  Court. 

The  agreement  proved  at  the  trial,  was  as  follows:  — 
^'  I,  the  undersigned  George  Cooke,  do  hereby  acknow- 
ledge that  I  have  no  claim  or  demand  whatsoever  against 
William  Hey,  Esq.,  for  or  in  respect  of  my  farm  at 
Pudsetfj  lately  occupied  under  him,  or  for  or  in  respect 
of  any  notices  or  proceedings  whatsoever  taken  by  him 
in  order  to  obtain  possession  of  the  same  farm  held  over 
by  me,  and  in  order  to  prevent  the  wrongful  removal 
by  me  of  the  crops  growing  thereupon ;  and  in  consi- 
deration of  the  foregoing  undertaking,  I,  the  undersigned 
fV.  Hey,  do  hereby  relinquish  all  claims  against  the  said 
George  Cooke  for  mesne  profits  and  rent,  or  for  holding 
over  the  said  farm :  Witness  our  hands  the  24th  July 
1888.'* 


S  VICTORIA.  59 

If  it  were  necessary  that  the  pendency  of  disputes  «     1 839. 

between  Cooke  and  the  Plaintiff  should  be  proved  at  the        

trial,  it  might  be  necessary  that  the  claims  of  Cooke  '^ 

should  be  shewn  to  be  of  such  a  nature  as  would  afford    Mqorhovsb. 
a  sufficient  consideration   for  the  agreement  pleaded. 
Bat  the  existence  of  the  claims,  as  pleaded,  does  not 
appear  to  have  been  put  in  issue.     The  plea  states  that 
certain  disputes  were  then  pending  between  Cooke  and 
the  Plaintiff,  touching  and  concerning  certain  claims  of 
Cooke  against  the  Plaintiff  {inter  alia)  for  and  in  respect 
of  a  certain  farm  then  lately  occupied  under  the  Plaintiff. 
The  replication,  which  denies  the  making  of  the  agree- 
ment by  Cookey  and  the  acceptance  of  it  by  the  Plaintiff 
in  satisfaction,  admits  the  existence  of  disputes  touching 
certain  claims  of  Cooke^  as  pleaded  in  respect  of  a  farm 
lately  occupied   under  the  Plaintiff.     The  only  farm 
which  Cooke  occupied  under  the  Plaintiff,  was  proved 
to  be  the  farm  at  Pudsey.     The  agreement  produced 
acknowledges  thereby  that  Cooke  then  had  no  claims  or 
demands  whatsoever  against  the  Plaintiff,  in  respect  of 
CoM%    farm   at  Pudser/j   lately  occupied   under  the 
Plaintiff;  and  in  consideration  of  this  undertaking,  (that 
is,  of  such  acknowledgment),  the  Plaintiff  agrees  to  re- 
linquish all  claims  against  Cooke  for  mesne  profits    or 
holding  over.     This  agreement  sufficiently  shews  the 
nnderstanding  of  the  parties,  that  Cooke  had  agreed  to 
give  up  his  claims  on  the  Plaintiff  respecting  the  farm 
at  Pudsey^  whatever  those  claims  might  be. 

It  was  objected,  at  the  trial,  that  the  agreement  of  the 
Plaintiff  to  relinquish  all  his  claims  for  mesne  profits  or 
holding  over,  did  not  extend  to  the  trespasses  in  ques- 
tion. The  learned  Judge,  however,  thought  that  the 
action  was  substantially  brought  for  mesne  profits,  and 
consequently  that  the  agreement  did  extend  to  the  tres- 
pa^^  in  question ;  in  which  opinion  we  agree  with  him. 
He  further  thought,  that»  supposing  the  plea  to  be 
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1889.       good,  it  must  be  construed  to  import  that  the  claims  of 
■  Cookey  which  he  agreed  to  abandon,  were  legal  or  at 

Hb^         least  colourably  legal  claims ;  in  which  opinion  we  also 
M00RHOU8E.  *S^^® »  'o''  ^®  think  that,  upon  a  general  demurrer,  the 
plea  would  be  so  construed.     But  the  express  ground 
upon  which  he  directed  the  jury  to  find  the  third  issue 
for  the  Plaintiff  was,  that  no  evidence  was  given  that 
the  claims  of  Cooke  were  of  such  a  nature  as  the  plea 
imported.     It  appears   to  us,  however,  that  no   such 
proof  was  necessary  upon  the  issue  joined;    the  ex- 
istence of  Cookers  claims,  as  pleaded,  being  admitted  ou 
the  record.     The  allegation  contained  in  the  plea,  and 
admitted  by  the  replication,  was,  that  Cooke  had  claims, 
that  is,  legal,  or  fairly  disputable  claims,  touching   a 
farm  occupied  under  the  Plaintiff;  and  the  only  farm 
occupied  by  Cooke  under  the  Plaintiff  was  the  farm  at 
Pudsey  ;  and  as  it  was  proved  that  both  parties  executed 
an  agreement,  by  which  the  Plaintiff  agreed  to  relin* 
quish  his  claims  to  mesne  profits  in  consideration  of  the 
undertaking  contained   in   that  agreement,    by   which 
Cooke  gave  up  all  his  claims  on  the  Plaintiff  respecting 
his  farm  at  Pudsey^  we  think  that  the  jury  ought  not  to 
have  been  directed  to  find  the  third  issue  for  the  Plain- 
tiff, for  want  of  proof  of  the  nature  of  Cooke's  claim. 

The  point  having  been  reserved  by  the  Judge,  the 
consequence  is,  the  rule  for  entering  a  verdict  on  the 
third  issue  must  be  made  absolute,  and  the  rest  of  the 
rule  discharged. 

Judgment  accordingly. 
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1839. 


Harwood,  Assignee  of  Creed,  a  Bankrupt,  v.      ^^'  9* 
Bartlett. 

T'HIS  was  an  action  of  trover  brought  by  the  assignee  Goods  were 

of  Creed,  a  bankrupt,  to  recover  from  the  Defendant  J^^jj^J^^  ^ 

the  value  of  certain  goods  sold  by  the  Defendant  as  the  agent  of  C, 

^m  of  Creed.     The   Defendant  pleaded,  first,  not  i?  coDtempla- 

.,  ^  -   tion  of  C.  8 

gnilty;  2diy,  that  the  Plaintiff  was  not  legally  possessed  bankruptcy, 

as  assignee ;  3dly,  that  two  months  before  thejiat  issued,  for  the  pur- 

the  Defendant,  by  the  authority  and  as  agent  of  the  said  ^^^^  for""^ 

haoknipt,  sold  the  said  goods,  and  that  he  had  no  notice  Defendant 

of  any  act  of  bankruptcy  committed  by  Creed.  f"^  ^'l^^ 

T  ..,,  /         1  ji      W«'  did  not 

Is&n^  was  jomed  upon  the  two  nrst  pleas,  and  the  j^now  the  sale 

general  replication  de  injuria^  &c.,  put  in  to  the  last-        to  be  fraudu- 

The  cause  was   tried   before  Maided,  at  the  last  ih^t  such  sale 

Spring  assizes   for   Somersetshire.     At   the   trial,   the  was  not  an 

hankruptcv  of  Creed  was  admitted ;  and  it  was  proved  *®*  ®^  ^*°^" 
,         "^   •  ruptcy  by  C. 

that  the  goods  were  sold  by  the  Defendant  as  agent  of 

Creed  in  contemplation  of  Creed's  bankruptcy,  for  the 
purpose  of  raising-  money  for  the  benefit  of  the  De- 
fendant and  Creed.  The  Defendant  was  employed  to 
procure  purchasers ;  the  goods  remaining  in  the  posses- 
sion of  the  bankrupt  till  delivered  to  the  purchaser. 
The  learned  Judge  told  the  jury  that  if  any  sale  was  made 
by  the  Defendant  and  Creed,  with  a  view  to  defeat  or  delay 
the  creditors  of  Creed,  and  such  sale  was  fraudulent  on 
the  part  of  the  buyer,  it  was  an  act  of  bankruptcy,  and 
that  the  Defendant  was  liable  for  that  sale,  and  for  all 
subsequent  matters  in  which  he  assisted ;  but  that  such 
sale  was  not  an  act  of  bankruptcy,  unless  the  buyer 
bew  the  sale  to  be  fraudulent ;  and  that  any  intention 
to  delay  creditors,  whether  by  way  of  fraudulent  pre- 
fa^oce^  or  otherwise,  would  not  be  sufiicient. 

^^-//^ 
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The  jury  negatived  the  buyer's  knowledge  of  any 
fraud,  and  the  verdict  was  entered  for  the  Defendant. 

A  motion  for  a  new  trial  was  made  on  two  grounds  ; 
1st,  that  the  finding  of  the  jury  was  contrary  to  the 
evidence,  and  2dly,  that  the  direction  of  the  Judge  was 
incorrect,  in  stating  that  the  buyer's  knowledge  of  the 
fraud  was  necessary  to  constitute  an  act  of  bankruptcy. 
But  as,  upon  reference  to  the  learned  Judge,  be  ex- 
pressed himself  to  be  satisfied  with  the  verdict,  the  rule 
was  granted  on  the  latter  ground  only. 


Bompas  Serjt,  who  yiras  to  have  shewn  cause  against 
the  rule,  not  having  received  his  instructions  in  time, 

Erie  and  Butt  were  heard  in  support  of  the  rule. 
They  contended,  first,  that  the  circumstances  under 
which  Creed  had  employed  the  X)efendant  as  his  agent 
to  sell  the  goods,  was  in  effect  a  delivery  of  the  goods 
to  him  within  the  third  section  of  6  G.  4.  c.  16.,  which 
makes  it  an  act  of  bankruptcy  if  a  trader  **  shall  make, 
or  cause  to  be  made,  any  fraudulent  gift,  delivery,  or 
transfer  of  any  of  his  goods  or  chattels,  with  intent  to 
defeat  or  delay  his  creditors.''  If  it  were  otherwise,  a 
trader  might  elude  the  bankrupt  laws  and  favour  any 
particular  creditor,  merely  by  making  him  an  agent  for 
sale,  and  allowing  him  to  receive  the  proceeds,  instead 
of  selling  or  transferring  goods  to  htm  directly. 

Secondly,  there  might  be  a  fraudulent  transfer  of 
goods  within  the  meaning  of  the  statute,  notwithstand' 
ing  the  buyer  of  the  goods  might  be  ignorant  of  the 
fraud.  Cumming  v.  Batly  {a)  was  in  point  on  that  head. 
There,  a  banker  on  the  eve  of  stopping  payment,  sent  a 
bill  of  exchange  for  SOO/.,  the  property  of  the  firm  to 
which  he  belonged,  to  a  customer  who  had  paid  in 
that  amount  to  the  banker's  London  correspondent :  the 


(a)  6  Bingh.  363. 
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castoner  knew  nothing  of  the  failing  circumstances  of 
the  baDker,  and  was  innocent  of  any  fraud ;  yet  this 
was  held  an  act  of  bankruptcy.  So  in  Sevan  v.  Nunn  (a) 
it  was  held,  that  under  6  G.  4.  c.  16.)  a  transfer  of  goods 
in  satisfaction  of  a  bondjlde  debt,  made  voluntarily,  and 
in  contemplation  of  bankruptcy,  was  an  act  of  bank- 
ruptcy, and  was  not  protected  by  the  eighty-first  section, 
though  made  more  than  two  months  before  the  commis- 
sion issued.  In  Pearson  v.  Graham  (i),  the  defendant, 
who  was  in  the  employment  of  the  bankrupt,  and  acting 
ooder  a  general  authority,  sold  goods  of  his  after  an 
ict  of  bankruptcy  of  which  the  defendant  knew  nothing, 
was  held  liable  in  trover  to  the  assignees.  Baxter  v. 
Pritchard  (c),  Bose  v.  Haycock  (d),  Cooke  v.  Caldecoti  (^), 
and  Hill  v.  Famell  {g\  which  were  relied  on  for  the 
Defendant  at  the  trial,  might  be  distinguished  on  the 
groand  that  in  those  cases  the  defendant  was  the  fair 
purchaser  of  the  goods,  and  protected  by  sect.  82.  of 
6  G.4.  f.  16.  Here  the  Defendant  was  a  conspirator 
with  the  bankrupt. 

Cur.  adv,  vuU. 


1839. 


TindalC.  J., — after  stating  the  facts  as  afUiy  p.  61. — 
The  only  question  which  arises  upon  this  state  of  facts 
is,  whether,  assuming  the  sale  ef  the  bankrupt's  goods 
to  have  been  made  by  him  with  the  fraudulent  purpose 
of  delaying  his  creditors  for  his  own  benefit,  or  that  of 
the  Defendant,  such  sale  amounted  to  an  act  of  bank- 
ruptcy, where  the  purchaser  acted  bon&Jide^  and  in 
ignorance  of  such  purpose  and  '  intention  of  the  bank- 
rupt. And  we  are  of  opinion,  that  the  direction  of  the 
learned  Judge  on  this  point  was  correct. 

The  words  descriptive  of  an  act  of  bankruptcy  in 
6G.4.  c  16.  5.  3.,  are,  "shall  make  or  cause  to  be 


{a)  9 Bingh.  107. 

(6)  6  Adol.  4*  EIL  899. 

(e)  lAdokS^Ett.^6. 


(d)  I  Adol.  SfEU.^0.  note. 

(e)  M.  4-  M.  522. 
(0)  9B.SsC.45. 
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1839. 


Habwood 

V. 
BaATIiBTT. 


raadC}  any  fraudalent  gift,  delivery,  or  transfer,  of  any 
of  his  goods  or  chattels,  with  intent  to  defeat  or  delay 
his  creditors."     In  this  case  there  appears  to  have  been 
a  fraudulent  intent^  on  the  part  of  the  seller,  to  defeat 
his  creditors  for  the  benefit  of  the  Defendant;  but  there 
was  no  gifi^  delivety^  or  transfer  of  the  goods  to  the  De- 
fendant ;  he  being  only  the  agent  of  the  seller,  by  whom 
the  sale  to  the  buyers  was  effected,  for  it  appears,  upon 
the  evidence,  that  the  Defendant  was  merely  employed 
to  procure  purchasers  for  the  goods,  the  goods  remain- 
ing in  the  possession  of  the  bankrupt  himself,  or  under  his 
control,  until  they  were  delivered  by  his  order  to  the  pur- 
chasers ;  and  as  to  the  buyers,  there  was  not  any  transfer 
or  delivery  to  them  which  was  fraudulent  on  their  part 
Now  the  precise  question  whether  fraud,  on  the  part 
of  the  buyer,  was  a  necessary  ingredient  in  the  act  of 
bankruptcy  contemplated  by  the  statute,  came  under 
the  consideration  of  the  Court  of  King's  Bench  in  the 
case  of  Baxter  v.  Prichard  (a),  which  Court,  after  full 
discussion  and  time  taken  to  consider,  decided  that  the 
sale  of  the  whole  of  a  tradesman's  stock  to  a  bond  fide 
purchaser,  who  pays  a  fair  price  for  it,  in  ignorance  of 
any  fraudulent  intention  of  the  seller,  was  no  act  of 
bankruptcy.     The  judgment  was  pronounced  in  that 
case  by  Lord  Denman^  who  had  entertained  a  different 
opinion  at  the  trial.     In  delivering  that  judgment  his 
lordship  referred  to  the  case  of  Rose  v.  Haycock  (6),  in 
which  Baron  Hullock  had  held,  that  the  mere  fact  of 
selling  the  whole  of  a  trader's  property  was  not,  of  itself, 
an  act  of  bankruptcy  without  proof  of  fraud ;  and  to 
Cooke  V.  Caldecott  (c),  where  Lord  Tenterden  had  held, 
that  a  sale  cannot  in  reason  be  held  to  be  ajrauduletit 
transfer,  unless  it  takes  place  under  such  circumstances, 


(a)  1  AdoL  S^  Ell.  456. 
(6)  1  AM.  S^EU.4S0.  note. 


(c)  M.  «J-  Af.  522. 
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that  tfae  bayer^  as  a  man  of  business  and  understanding,        1839. 

ought  to  suspect  and  believe  that  the  seller  means  to  get       

money  for  himself  in  fraud  of  his  creditors,  and  that  H^»y^» 
the  sale  is  made  for  that  purpose ;  he  also  referred  to  Bartlstt. 
other  cases  mentioned  in  the  report  above  referred  to. 

Upon  the  ground,  therefore,  that  there  was  no  de- 
livery at  all  of  any  goods  to  the  Defendant,  and  so  far 
^  the  question  turns  upon  a  fraudulent  sale,  that  there 
▼as  no  sale  which  was  fraudulent  on  the  part  of  the 
buyers,  we  think  there  was  no  act  of  bankruptcy  proved, 
^  that  the  rule  for  a  new  trial  must  be 

Discharged. 


BiCKHousE  and  Another,  Assignees  of  Brown 
and  Graham,  Bankrupts,  v.  Jones  and 
Another. 


Nav.9- 


TROVER.     AJat  was  issued  against  the  bankrupts  The  fact  that, 
in  March  18S7,  upon  an  act  of  bankruptcy  com-  tV^'Jl^Lpd 
fitted  early  in  that  month.  out,  certein 

The  goods   in   respect    of   which   this   action   was  creditors  of 
brought  were  delivered  to  the  Defendants  by  the  bank-  delivered  up 
rapts  in  Januarj/  18S7;  and  the  Plaintiffs  brought  the  to  the  as- 
«ion,  alleging  that  there  had  been  acts  of  bankruptcy  "^f'?*^*^?  -  * 
prerious  to  that  delivery,  and  that  that  delivery  was  in  had  received 
itself  an  act  of  bankruptcy.  ^^^^  ^hc 

Among  other  evidence  to  establish  those  propositions,  \^q^  iHe 

tiey  proved,  at  the  trial  before  Alderson  B.,  that  a  few  fiat,  and 

«iajs  before  the  delivery  to  the  Defendants,  the  bank-  ^^^Jg^'^^f 

nipts  had  delivered  other  goods   to   other   creditors,  certain  goods 

»liich  goods,  or  their  value,  those  creditors,  after  the  ^1  ^he  bank- 

ruj)t  to  De- 
bUot,  Held,  not  admissible  evidence  against  Defendant  in  an  action  of  trover 
Wgbt  against  him  by  the  assignees. 

TOU  VI.  F 
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18d9t      fiot  bad  been  issued,  returned  to  the  attorney  who  sued 
it  out. 

This  evidence  was  objected  to,  as  amounting  to  no 
more  than  a  declaration  of  the  opinion  of  those  credit- 
ors ;  but  the  objection  was  over-ruled,  and  a  verdict 
was  given  for  the  Plaintiffs,  the  jury  finding  that  the 
delivery  of  the  goods  to  the  Defendants  was  voluntary 
and  in  contemplation  of  bankruptcy. 

R.  Alexander  moved  for  a  new  trial,  on  the  ground 
that  the  abovie  evidence  ought  not  to  have  been  re- 
ceived ;  that  the  verdict  was  against  evidence ;  and  for  a 
misdirection.  A  rule  nisi  was  granted  on  the  first  point 
only. 

CressmeU  and  Tomlinson^  who  shewed  cause,  con- 
tended that  the  restoration  of  these  goods  was  an  act 
done,  and  not  a  declaration  of  opinion ;  that  it  was  con- 
nected with  other  acts  done  by  the  bankrupts  about  the 
time  he  delivered  the  goods  to  the  Defendants,  and  was 
therefore  relevant,  even  as  against  the  Defendants,  to 
shew  the  circumstances  and  the  motives  of  the  bankrupts 
at  that  time. 

R.  Alexander  and  Ccnding^  in  support  of  the  rule, 
argued  that  the  conduct  of  other  creditors  could  be 
no  part  of  the  res  gesta  in  the  delivery  to  the  Defend- 
ants ;  that  unless  the  return  of  the  goods  were  proved 
to  shew  the  opinion  of  the  other  creditors,  it  was  an  im- 
material fiict ;  and  as  an  expression  of  opinion  it  was 
not  evidence.    Wright  v.  Tatham  (a),  Rex  v.  Turner,  (6) 

Cur.  adv.  vult. 

BosANQUET  J.  This  was  an  action  of  trover  tried 
before   my  Brother  Alderson  at  Liverpool^  at  the  last 

(o)  4  Nw)  Cases,  489-        (&)  Moody* 9  Crown  Cases,  547* 


S  VICTORIA. 


87 


BAOKHOViS 
V. 

Joiris. 


^ring  assizes,  when  a  verdict  was   found    for    the       18S9< 
Plaintiffi. 

Mr.  Alexander  moved  for  a  new  trial  upon  three 
groands,  first,  for  the  improper  reception  of  evidence ; 
secondly,  on  the  weight  of  the  evidence  given  at  the 
trial ;  thirdly,  for  misdirection  of  the  Judge. 

The  Court  refused  to  grant  any  rule  upon  either  of 
the  two  last  points ;  and  the  only  question  now  remain- 
ing for  judgment  is,  whether  certain  evidence  given  by 
the  Plamtiffs  was  improperly  received.  The  Plaintiffs 
sought  to  recover  the  goods  in  question  from  the  De- 
fendants upon  two  grounds :  first,  that  acts  of  bankruptcy 
had  been  committed  prior  to  the  time  when  the  goods 
came  into  the  hands  of  the  Defendants ;  and,  secondly, 
that  the  delivery  of  the  goods  to  the  Defendants  was 
made  by  way  of  voluntary  preference  in  contemplation 
of  bankruptcy,  which  subsequently  took  place.  The 
Plaintiffi  endeavoured  to  prove  the  prior  acts  of  bank- 
ruptcy by  shewing  the  delivery  of  goods  to  various  cre- 
ditors of  the  bankrupts;  and  on  this  part  of  their  case, 
they  tendered  evidence  to  prove  that  those  creditors, 
after  the  Jiat  had  issued,  returned  the  goods  received  by 
them,  or  their  value,  to  the  attorney  under  the  JuiL 
This  evidence  was  objected  to,  but  received,  as  tending 
to  shew  the  nature  of  the  transactions  between  the 
bankrupts  and  the  creditors,  upon  which  the  Plaintiffs 
relied  as  acts  of  bankruptcy  previous  to  the  delivery  of 
the  goods  in  question  to  the  Defendants. 

The  case  was  heard  before  my  Brothers  CoUman 
and  Erskine  and  myself,  in  the  absence  of  the  Lord 
Chief  Justice,  and  we  are  of  opinion  that  the  acts  of  the 
creditors,  after  the  Jlat  had  issued,  were  not  receivable 
in  evidence  to  affect  the  Defendants.  The  only  way  in 
which  their  conduct  bore  upon  the  case,  was  by  shew- 
ing their  conviction  that  they  had  received  the  goods 
onder  circumstances  which  did  not  entitle  them  to  keep 
r  2 
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possession.  But  any  declaration  of  their  opinion  made 
by  themselves  after  the  JiaU  however  clearly  expressed, 
could  not  have  been  received  in  evidence;  consequently, 
evidence  of  acts  done  by  them,  adduced  for  the  purpose 
of  raising  an  inference  respecting  the  previous  inten- 
tions, either  of  themselves  or  of  the  bankrupts,  must  be 
inadmissible. 

The  jury  found  that  the  delivery  of  the  goods  in 
question  to  the  Defendants,  was  both  voluntary  and  in 
contemplation  of  bankruptcy ;  but  if  the  evidence  given 
upon  the  other  part  of  the  case  was  improperly  re- 
ceived, the  verdict  cannot  stand ;  for  it  is  impossible  to 
say  that  it  may  not  have  had  an  effect  on  the  jury  in 
coming  to  their  conclusion  respecting  the  transaction 
with  the  Defendants. 

We  think,  therefore,  that  the  rule  for  a  new  trial 
must  be  made  absolute. 

Rule  absolute. 


Nw.  12. 


Fitzgerald  r.  Williams. 


In  an  action     HPHE  declaration  stated  that  the  Defendant,  on  the 

!k^wer  S'^  ^^^  °^ ^^''^*  ^^^^^  "^^®  ^^^  ^^  ^^  exchange  in 

bill  of  ex-  writing,  and  directed  the  same  to  one  T.  W.  Warren 
change,Plain..  and  thereby  required  Warre  to  pay  to  Defendant's 
excuse  for  not  or^c"^  \^Ql.  for  value  received  two  months  after  the 
giving  notice  date  thereof,  which  period  had  elapsed  before  the  com- 
avemd  Aat''  mencement  of  this  suit;  that  the  Defendant  indorsed 
Defendant        the  bill  to  the  Plaintiff,  and  that  ^arre.  did  not  pay  the 

had  no  funds  bill,  although  the  same  was  presented  to  him  on  the 
in  the  hands  '  °  *^ 

of  the  acceptor^  nor  had  he  sustained  any  damage  for  want  of  notice ;  Defendant 
pleaded  he  had  sustained  damage^  because  the  acceptor  had  promised  him  to  pro- 
vide for  the  bill :  Held^  that  it  was  not  incumbent  on  FlaintiiF  to  prove  that 
Defendant  had  sustained  no  damage. 
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day  when  it  became  due :  and  the  Plaintiff  averred  that 
neither  at  the  time  when  the  bill  was  drawn,  nor  at  any 
time  afterwards  and  before  the  bill  became  due,  nor  at 
the  time  when  the  same  became  due  and  was  so  pre- 
sented for  payment  thereof,  had  Warre  in 'his  hands 
any  efiects  of  the  Defendant,  nor  had  the  Defendant 
ever  any  reasonable  ground  for  expecting  that  he  had 
or  would  have  any  effects  in  the  hands  of  Wm-re^  or  that 
Warre  would  accept  the  bill,  or  pay  or  discharge  any 
part  of  the  amount  of  the  bill,  or  be  provided  with  funds 
wherewith  Warre  ought  to  pay  the  bill  or  any  part 
thereof;  nor  was  there  any  consideration  or  value  for 
the  acceptance  by  him  of  the  bill  or  the  payment  by 
him  of  the  amount  of  the  bill  or  any  part  thereof;  nor 
had  the  Defendant  sustained  any  damage  by  reason  of  his 
md  having  had  notice  of  the  non-payment  of  the  bill  by 
Warre :  and  thereupon  the  Defendant,  in  consideration 
of  the  premises,  afterwards,  on  the  1st  of  January  18S8, 
promised  the  Plaintiff  to  pay  him  the  amount  of  the 
bill  on  request ;  yet  the  Defendant  had  disregarded  his 
promise,  and  had  not  paid  the  amount  of  the  bill,  or 
any  part  thereof. 

Pleas,  1st,  that  the  bill  was  not  presented  to  the  ac- 
ceptor for  payment  when  due ;  2dly,  that  by  reason  of 
the  Defendant  not  having  bad  notice  of  the  non-pay-, 
ment  of  the  bill  by  Warre^  he  was  damnified  in  this, 
tiiat  at  the  time  when  the  bill  was  made  and  indorsed, 
as  in  the  declaration  alleged,  Warre  promised  the  De- 
fendant to  provide  money  for  the  payment  of  the  bill 
when  the  same  should  become  due  and  payable,  and  to 
indemnify  and  save  harmless  the  Defendant  from  any 
loss  or  damage  for  or  by  reason  of  his  making  the  bill; 
of  which  the  Plaintiff  then  had  notice.  That  at  the 
time  when  the  bill  became  due  and  payable,  the  agree- 
ment so  made  by  and  between  Warre  and  the  Defend- 
ant was  still  in  full  force  and  effect,  and  not  in  anywise 
altered,  rescinded,  or  annulled.  Verification.  . 
F  S 
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1889.  The  Plaintiif  joined  issue  on  the  first  plea,  and  to  th« 

second  replied  de  injuria. 

A  verdict  having  been  found  for  the  Plaintiff^ 


FlTSaSRALP 


Kelly  obtained  a  rule  nisi  for  a  new  trial»  on  the 
ground,  among  other  objections  (a\  that  the  FlaintiiF 
had  offered  no  evidence  in  support  of  the  allegation  in 
the  declaration,  that  the  Defendant  had  sustained  no 
damage  for  want  of  notice  of  the  dishonour  of  the  bill. 

AtcheHey  Serjt,  who  shewed  cause,  contended  that 
this  was  an  immaterial  allegation,  or  if  material,  that  it 
cast  on  the  Defendant  the  proof  of  the  affirmative  that 
he  had  sustained  damage ;  but  the  plea  setting  up  that 
affirmative  was  ill,  for  if  the  f)efendant  had  no  effiscts  in 
the  hands  of  the  acceptor,  he  was  not  entitled  to  notice 
of  the  dishonour  of  the  bill. 

Kelh^  and  Barstotv,  in  support  of  the  rule,  argued  that, 
inasmuch  as  when  a  defendant  pleads  that  no  consider- 
ation has  been  given  for  a  bill,  which  primA  fade 
imports  a  consideration,  it  is  incumbent  on  him  to  make 
out  that  proposition,  although  a  negative  ;  a  plaintiff,  if 
he  takes  upon  himself  to  aver  that  the  Defendant  has 
sustained  no  damage  from  want  of  notice,  which,  primA 
facie,  must  be  injurious  to  him,  ought  to  adduce  evi- 
dence in  support  of  such  an  averment.  No  question 
could  arise  in  this  stage  of  the  proceedings  upon  the 
validity  of  the  plea,  for  the  Plaintiff*  had  taken  issue 
upon  it. 

TiNDAL  C.  J.  The  Plaintiff*  having  averred  as  an 
excuse  for  not  giving  notice  of  the  dishonour  of  the  bill, 
that  the   Defendant   had   no  funds   in  the  acceptor's 

(a)  Upon   those   objections      counsel  as  to  what  passed  at 
ihe  Court  could  pronounce  no      the  trial  being  irreconcileable. 
opinion^  the  recollections  of  the 
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hands,  assigned  a  sufficient  excuse  if  he  had  stopped        18 39. 
short  there;  for  if  the  Defendant  had  no  funds  io  the        -^"-* 

hands  of  the  acceptor  he  was  not  damnified  ;  if  he  was,  *^w*obrald 

after  the  issue  he  has  taken  upon  the  whole  allegation,  Wuaiams. 
the  proof  would  have  come  more  properly  from  him. 
The  rule  must  be  discharged. 

BosANQUET  J.  and  Coltmam  J.  concurred. 

Mauls  J.  The  plea  puts  in  issue  what  is  imma* 
terial ;  and  as  the  Defendant  did  not  prove  that  he  had 
sustained  any  damage  from  the  want  of  notice,  ther$ 
can  be  no  reason  for  disturbing  the  verdict. 

Rule  discharged 


Lackington  and  Others,  Assignees  of  Rich^     ^ov.  12. 
ARDSON,  a  Bankrupt,  v.  Combes. 

f^HE  declaration  stated  that  before  the  commencement  To  an  action 

of  this  suit,  and  before  Richardson  became  a  bank-  hy  assignees 

roptjto  wit,  on  the  6th  of  itfiy/,  I8S7,in  consideration  that  fo/the  price 

Bichardsan,  before  he  became  bankrupt,  at  the  special  of  a  phaeton^ 

instance  and  request  of  the  Defendant,  would  sell  and  Slr^  j*^^. 

deliTlsr  to  the  Defendant  a  certain  vehicle,  to  wit,  a  had  agreed  to 

phaeton,  and  would,  before  such  delivery,  make  certain  V^J  ^^^7 

money  De* 
additions  therein  suggested  and  required  by  the  Defend-  fendant 

•nt,  the  Defendant  then  undertook  and  faithfully  pro-  pleaded  a  set- 

mised  Richardson  to  pay  him  for   the  phaeton,  such  ^f  u^^Jj^^^^*^ 

additions  having  been  made  as   aforesaid,   the  sum  of  exchange 

48i  in  cash,  on  the  delivery  of  the  phaeton  :   and  the  drawn  by  H,, 

■"  '^  accepted  by 

tile  bankrupt,  and  indorsed  by  H.  to  Defendant.  Plaintifik  replied  Uiat,  after 
the  bill  was  dishonouredj  H,  indorsed  it  to  Defendant  without  consideration,  in 
truit  diat  Defendant  should  purchase  the  phaeton  of  the  bankrupt,  hand  it  over 
to  ff,,  and  fraudulently  attempt  to  set  off  the  bill  against  the  price  of  the  phae* 
ton :  Held,  a  efficient  answer  to  the  claim  of  set*off. 

F  4 
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1839.        Plaintifl^  averred  that  Bkhardson^  confiding  in  the  said 

promise  and  undertaking  of  the  Defendant,  did  after- 

Lagkinoton  ^ards,  and  before  Richardson  became  bankrupt,  and 
CoBfBEs.  between  the  day  and  year  above  mentioned  and  a  certain 
other  day,  to  wit,  the  ISth  of  Men/  1837,  make  the  ad- 
ditions so  suggested  and  required  by  the  Defendant, 
and  afterwards,  to  wit,  on  &c,,  sold  and  delivered  the 
phaeton,  with  such  additions,  to  the  Defendant  on  the 
terms  aforesaid ;  and  did  then,  on  such  delivery,  request 
the  Defendant  to  pay  Richardson  the  said  sum  of  48/. ; 
yet  the  Defendant,  not  regarding  his  promise  and  under- 
taking so  by  him  made,  but  contriving  and  intending  to 
deceive  and  defraud  the  said  Richardson  before  he  be- 
came bankrupt,  did  not  nor  would,  on  such  delivery, 
pay  the  said  sum  of  48/.  in  cash,  or  any  part  thereof, 
but  then  wholly  neglected  and  refused  so  to  do ;  nor  did 
nor  would  he,  at  any  time  thence  hitherto,  pay  the  same 
or  any  part  thereof,  either  to  Richardsoft  before  be 
became  bankrupt,  or  to  the  Plainti£&  as  assignees,  or  any 
of  them,  since  the  bankruptcy  of  Richardson* 

Plea,  that  before  and  at  the  time  of  the  delivery  of  the 
phaeton,  and  from  thence  until  and  at  the  time  of  the 
bankruptcy  of  Richardson^  the  said  Richardson  was  in- 
debted to  the  Defendant  in  the  sum  of  48/.  upon  and  by 
virtue  of  a  certain  bill  of  exchange  in  writing,  bearing 
date  the  27th  of  January  1837;  then  made  and  drawn 
by  one  John  Eivesy  before  the  delivery  of  the  phaeton, 
and  before  the  bankruptcy ;  [whereby  Eives  required 
Richardson  to  pay  to  William  Harland  or  order  the  said 
sum  of  48/.  at  a  certain  period  which  elapsed  before  the 
delivery  of  the  phaeton,  and  before  the  bankruptcy,  to 
wit,  two  months  after  the  date  of  the  bill ;]  by  Eirxs 
then,  before  the  said  delivery  of  the  phaeton,  and  before 
the  bankruptcy,  delivered  to  Harland;  by  Richardson 
then,  before  the  said  delivery  of  the  phaeton,  and  before 
the  bankruptcy,  accepted ;  and  by  Harland  then,  before 
the  delivery  of  the  phaeton,  and  before  the  bankruptcy, 
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indorsed  to  the  Defendant :  which  sum  of  48/.  in  the  bill 
specified,  from  the  time  of  the  bankruptcy  until  and  at 
the  time  of  the  commencement  of  this  suit,  was  due  and 
owing  and  unsatisfied  to  the  Defendant  as  such  indorsee, 
upon  and  by  virtue  of  the  said  bill;  and  which  sum  of 
48/^  so  due  to  the  Defendant,  equalled  the  full  amount 
of  the  damages  by  Richardson  before  his  bankruptcy, 
and  by  the  Plaintiffs  as  assignees  as  aforesaid,  since  the 
bankruptcy  sustained  by  reason  of  the  nonperformance 
of  the  promise  in  the  declaration  mentioned :  that  the 
Defendant  was  ready  and  willing,  and  thereby  offered  to 
set  off  and  allow  to  the  Plaintiffs,  as  such  assignees,  the 
said  sum  of  48/.,  so  due  and  owing  to  the  Defendant, 
against  the  damages,  according  to  the  form  of  the  statute, 
&c    Verification. 

The  Plaintiffs  replied,  that  Bichardson^  before  he  be- 
came bankrupt,  and  before  any  of  the  times  in  the  de- 
claration mentioned,  was  indebted  to  Harland,  and  in 
consideration  thereof  had  accepted  the  said  bill  of  ex- 
change in  the  second  plea  mentioned,  as  therein  alleged; 
that  after  the  bill  of  exchange  had  become  due  and  dis- 
honoured, Harland  indorsed  and  delivered  the  same  to 
the  Defendant,  without  any  consideration  or  value  what- 
ever for  such  indorsement  or  delivery,  in  order  that  the 
Defendant  might  hold  the  same  as  trustee  thereof  for 
Harland^  and  on  the  agreement,  terms,  and  understand- 
ing, diat  the  Defendant  should  purchase  the  phaeton 
from  Richardson  on  the  terms  in  the  declaration  men- 
tioned, and  afterwards  hand  over  the  phaeton  to  Har" 
iand^  but  instead  of  such  payment  for  the  same  as 
therein  alleged  to  have  been  agreed  upon  between 
Richardson  and  the  Defendant,  should  fraudulently 
attempt  to  set  off  the  amount  of  the  bill  of  exchange 
against  the  price  of  the  phaeton :  that  the  Defendant 
was  not,  at  any  time  in  the  second  plea  mentioned,  the 
bond  fide,  holder  or  indorsee  of  the  bill  of  exchange. 
Verification* 


1839. 


Lackinoton 

COHBKS. 
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1899.  Deronrreri  — -  for  that  the  Plaintiffi  ought  to  have 

directly  trayersed  the  allegation  contained  in  the  plea 

Laokikoton   ^Jj^j  Eickardsm  wa«  indebted  to  the  Defendant ;  and 
ft, 
OoHB^g.      that  the  replication,  if  it  meant  any  thing,  amounted 

to  an  ai^umentative  denial  only  of  that  all^ation,  and 
was  bad  for  such  argumentativeness ;  that  if  the  replicar 
tion  admitted  Richardson  to  have  been  indebted  as  stated 
in  the  plea,  there  was  nothing  upon  the  record  to  de- 
prive the  Defendant  of  his  right  of  set-off:  that  the 
mere  use  of  the  word  fraudulently  amounted  to  nothings 
unless  the  facts  stated  constituted  a  fraud  in  law,  which 
they  did  not,  as  Richardson  voluntarily  gave  up  his  lien, 
which  wa$  his  only  protection  against  a  set-off. 
Joinder. 

Butln/i  in  support  of  the  demurrer.  The  Plaintiffs, 
after  admitting  by  their  implication  that  the  bill  was 
accepted  by  Richardson  for  a  bon&Jide  debt  due  from 
him  to  Harland^  are  precluded  from  impeaching  the 
transaction  between  the  Defendant  and  Norland :  Barley 
on  BillSi  499. ;  Whitaker  v.  Edmunds  (a),  Fentum  v* 
Pocoek  (b) :  they  stand  on  the  right  of  Richardson  ;  the 
case  must  be  considered  as  if  the  action  had  been 
brought  by  him ;  and  he,  as  the  acceptor,  could  not 
inquire  into  what  passed  between  the  indorsee  and  the 
holder ;  Johnson  v.  Kennion  (c),  Rdd  v.  Fumival.  {d)  If 
so^  they  are  precluded  from  raising  the  question  of 
fraud.  But  assuming  that  they  may  impeach  the  trans- 
action, the  facts  set  forth  in  the  replication  do  not 
constitute  a  fraud  for  which  the  Defendant  should  be 
deprived  of  his  set-off. 

The  replication  is  framed  with  reference  .to  the  case 
of  Fair  V.  M^Iver  {e%  where  third  persons  holding  the 
acceptance  of  a  trader,  who  was  known  to  be  in  bad 


(a)  1  Adol.  Sf  EU.  638.  (<0  1  Cr.  Sf  Mee.  538. 

(6)  5Taunt.l9i  ^ 

(o)  2WU8.262. 


(6^  5  Taunt.  19«.  (ej  l6  JSaet,  130. 
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cireiiinstaDoeg,  agreed  with  the  Defendants,  as  a  mod^  1839. 
of  covering  the  amount  of  the  bill,  that  it  should  be 
indorsed  to  them,  and  that  they  should  purchase  goods 
of  the  trader,'  which  were  to  be  paid  for  by  a  bill  at 
three  months'  date,  or  made  equal  to  cash  in  three 
months,  -—  before  which  time  the  traders'  acceptance 
would  be  due,  —  but  without  communicating  to  the 
trader  that  they  were  the  holders  of  the  acceptance: 
sod  it  was  held,  that  the  trader  having  become  bank* 
mpt,  and  his  assignees  having  brought  assumpsit  to 
recover  the  value  of  the  goods  sold  and  delivered  to  the 
Defendants,  the  latter  could  not  set  off  the  bankrupt's 
acceptance,  which  they  did  not  hold  in  their  own  right, 
bat  in  effect  for  such  other  persons.  But  that  case 
proceeded  on  the  ground  that  the  transaction  was  a 
irand  on  the  other  creditors :  while  Mand  v.  Karr  (a) 
bas  decided  that  set-off  may  be  pleaded  in  answer  to  an 
action  on  an  agreement  to  pay  in  ready  money :  so,  in 
Mayer  v.  Nias  (6)  the  defendant,  who  had  ordered  goods 
for  ready  money,  paid  for  them  by  returning  to  the  ven- 
dor's agent  a  bill  accepted  by  the  vendor,  which  had  been 
doe  and  dishonoured  before  the  goods  were  ordered ; 
die  agent  at  first  refused  to  take  the  bill,  but  ultimately 
canried  it  home  to  the  vendor,  who  kept  it :  the  vendor 
having  become  bankrupt,  the  Court,  in  an  action  brought 
by  bis  assignees  to  recover  the  value  of  the  goods,  held 
that  transaction  equivalent  to  payment,  no  fraud  having 
been  established.  The  same  principle  prevailed  in 
Cornforih  v.  Rivett  {c)  and  Thorpe  v,  Thorpe,  (d)  It 
results  from  those  cases  that  any  contrivance  to  get  a 
debt  paid  is  a  legal  contrivance,  if  it  be  not  a  fraud  on 
creditors :  the  Plaintiffs,  therefore,  should  have  shewn 
by  pleading,  what  was  proved  under  the  general  issue  in 
fair  V.  M^Iver,  that  the  Defendant  intended  this  con- 
trivance as  a  fraud  on  the  creditors,  and  to  elude  the 

(a)  1  Eatt,  375.  (c)  2  JIf.  dj-  Seiw.  510. 

(6)  1  Bin^h.  31 L  {d)  S  B.  Sf  Adok  580. 
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bankrupt  laws :  they  should,  at  least,  have  averred  in 
the  replication,  an  act  of  bankruptcy  committed  by 
RichardMOTiy  and  notice  thereof  to  the  Defendant.     In 
Hawkins  v.  Whitten  {a)  it  was  held,  in  an  action  brought 
by  the  assignees  of  certain  bankers,  that  a  party  had  a 
right  to  set  off  notes  of  such  bankers  taken   by  him 
after  he  knew  that  they  had  stopped  payment,  but 
before  he  knew  that  they  had  committed  an  act  of 
bankruptcy  :  and  Bayley  J.  said,  ^^  It  may  be  true,  and 
is,  that  he  took  these  notes  for  the  very  purpose  of 
making  them  the  subject  of  a  set-off,  and  of  getting,  in 
substance,  205.  in  the  pound  upon  these  notes ;  but,  as 
this  has  not  been  prohibited,  we  cannot  say  it  is  illegal.*' 
In  Buchanan  v.  Findlay{b\  the  defendants  sought  to 
set  off  a  debt  due  to  them  from  a  bankrupt  against  a 
demand  by  his  assignees  for  money  which  the  defendants 
had  fraudulently  received  on  a  bill  of  exchange  en- 
trusted to  them  by  the  bankrupt ;  and  the  court  refused 
to  allow  such   set-off:   but  it  was  held  in   Harris  v. 
LameU  (r),  that  the  assignees  of  a  bankrupt  could  not  re- 
cover against  the  defendant  in  trover,  in  respect  of  goods 
which  the  defendant  had  sold  to  the  bankrupt  for  a  bill  at 
two  months,  and,  not  being  able  to  obtain  the  bill,  had, 
in  the  name  of  a  broker,  repurchased  at  a  great  loss. 


fVarren^  contrd.  The  cases  relied  on  for  the  Plaintiffs 
might  have  applied  if  the  action  had  been  brought 
against  Harlandj  to  whom  the  amount  of  the  bill  was 
bond  Jlde  due ;  but,  on  a  claim  of  set-off  under  the 
bankrupt  laws,  the  Court  may  inquire  into  all  the  cir- 
cumstances which  give  rise  to  the  claim.  In  order  to 
establish  a  set-off,  the  Defendant  must  shew  a  debt 
due  to  him  from  the  bankrupt:  6  6.4*.  r.  16.  5.50.: 
here,  the  debt  was  due  from  Richardson  to  Harland^ 
not  to  the  Defendant.     Fair  v.  M^Iver^  therefore,  is 


(a)  10B.<J^C.217. 
(6)  9B.J^C.7S8. 


(c)  4  B.  Moore,  10. 
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in  point  for  the  Plaintiffs.     The  principle  of  that  case        1839. 

is  confirmed  by  Belcher  v.  Uqyd  (a)  and  K/^  v.  Flint  (i),        

which  sufiBciently  establish  the  difference  between  a  claim    I-aokinoton 
by  action  and  a  claim  in  the  way  of  set-offl  Combes. 

Then,  upon  the  replication  it  is  clearly  shewn  that 
this  transaction  was  a  fraud,  and  intended  as  a  fraud, 
upon  the  creditors  of  Richardson.  It  is  averred  that 
the  bill  was  indorsed  and  delivered  to  the  Defendant 
after  it  had  been  dishonoured ;  that  no  consideration 
was  given  for  it ;  that  the  object  of  the  transfer  was  to 
make  the  Defendant  a  trustee  for  Harland,  to  purchase 
the  phaeton,  and  instead  of  paying  for  it  in  ready 
money,  to  set-off*  the  acceptance,  and  so  obtain  20s.  in 
the  pound  upon  the  amount. 

Budn/f  in  reply,  relied  on  Eland  v.  Karr  and  Cornforth 
▼.  Bivett  to  shew  that  this  was  no  fraud,  but  a  legitimate 
contrivance  to  obtain  the  payment  of  a  debt ;  and  that, 
if  it  were  a  fraud  with  respect  to  the  creditors  of  a 
bankrupt,  the  Plaintiffs  ought  to  have  replied  the  exist-» 
eoce  of  the  act  of  bankruptcy  and  the  Defendant's 
knowledge  of  it,  in  order  that  he  might  have  had  the 
opportunity  of  traversing  those  allegations. 

Cur.  adv.  vull. 


TiNDAL  C.  J.  The  question  raised  upon  this  record 
for  our  consideration  is,  whether  the  facts  stated  in  the 
replication  are  sufficient  to  shew  that  the  Defendant  is 
not  entitled  to  avail  himself  of  the  right  to  set-off*  the 
acceptance  of  the  bankrupt  insisted  upon  by  his  plea. 
And  we  are  of  opinion,  that  the  facts  stated  in  the  repli-* 
cation  shew  that  the  case  does  not  fall  within  the  fiftieth 
section  of  the  bankrupt  act,  and  that  the  set-off"  ought 
not  to  be  allowed. 

It  may  be  true,  as  urged  in  the  argument  on  the  part 
of  the  Defendant,  that  Richardson,  the  bankrupt,  being 


(a)  10  Bingh.  310. 


(b)  8  Taunt.  SI. 
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the  acceptor  of  the  bill  for  a  valuable  consideration, 
would  not  have  been  able,  if  he  remained  solvent,  to  set 
up  the  want  of  consideration  for  the  indorsement  of  the 
bill  by  Harland,  the  payee,  either  in  answer   to  an 
action  on  the  bill  by  Combes^  the  holder,  or  in  reply  to 
a  plea  of  set-off.     But  the  question  in  this  case  turns 
upon  the  clause  in  the  bankrupt  act  which  gives  the 
right  of  set-off;  and  we  think,  under  the  facts  stated  in 
the  replication,  there  was  no  debt  whatever  between  the 
bankrupt  and  the  Defendant  arising  out  of  the  accept- 
ance, within  the  meaning  of  that  clause ;  but  that  the 
whole  ti*ansaction,  as  between  Combes  and  Harland^  was 
a  mere  colour  and  contrivance  to  make  it  appear  that 
the  Defendant  was  the  real  and  bonajide  holder  of  the 
bill  at  the  time  of  the  bankruptcy ;  whereas  in  truth 
he  had  no  interest  whatever  in  it,  but  held  it  only  as 
agent  of  Hdrlandy  for  the  purpose  of  enabling  the  latter 
to  receive  20s.  in  the  pound  upon  the  bill  instead  of 
coming  in    for    a   dividend    under   the    commission. 
For  the  replication  alleges,  that  the  bill  of  exchange 
was  indorsed  to  and  put  into  the  hands  of  the  Defend- 
ant after  it  was  due  and   dishonoured,  without  any 
consideration  whatever ;  and  that  the  purpose  and  de- 
sign of  such  indorsement  and  delivery  to  the  Defendant, 
was,  that  he  might  hold  it  as  trustee  for  Harland^  on 
die  understanding  that  the  Defendant  should  purchase 
the  phaeton  from  Richardsorij  and  afterwards  hand  it 
over  to  Harlandi  but  instead  of  paying  for  it  in  money, 
as  agreed  on  by  the  contract,  should  attempt  to  set-off 
the  amount  of  the  acceptance.     Every  step  in  the  trans- 
action, therefore,  proceeded. on  fallacy  and  falsehood;  it 
was  an  unreal  transaction  from  beginning  to  end;  and 
could  never  create  a  debt  as  against  the  creditors  within 
the  meaning  of  the  statute,  which  must  have  intended 
a  real  bond  Jide  debt.     The  present  case  appears  to 
be  stronger  against  the  Defendant  than  that  of  Fair  v. 


8  VICTORIA. 

Mher  [a\  inasmuch  as  it  was  not  shewn  in  that  case 
tbt  M^Iver  had  taken  the  bankrupt's  acceptance  by 
any  preconcert  with  the  indorsers  that  he  should  pur* 
chase  for  their  benefit  and  set  off  the  bill  against  the 
demand;  bnt  for  any  thing  that  appears  to  the  con-- 
triry,  the  plan  of  setting  off  the  bill  was  concocted  be- 
tween the  Defendant  and  the  indorsers  after  the  bill 
came  into  his  hands.  We  think,  therefore,  the  present 
case  fidls  clearly  within  the  principle  laid  dowh  in  Fair 
^.M*Iverj  and  must  be  governed  by  it;  that  there  was 
00  real  bon&Jlde  debt  due  to  the  Defendant  capable  of 
being  setKiff  under  the  statute;  and  consequently  the 
Plaintiffii  are  entitled  to  judgment 

Judgment  for  the  Plaintif&« 

(a)  l6]SaH,lS0. 
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Doe  dem.  Marchant  t;.  Errington. 


Nov.  13. 


T^HIS  was  an  action  of  ejectment  to  recover  possession  S.  being  pos- 

of  a  set  of  chambers  in  the  Old  Square,  LincoMs  Inn.    ,     ^    . 

Hie  cause  came  on  to  be  tried  before  Tindal  C.  J.  at  Lincoln'^ 

the  sittings  in  Middlesex  after  Michaelmas  term  last,  /»»,  to  which 

when  a  verdict  was  found  for  the  Plaintiff  subject  to  the  admitted  by 

opinion  of  the  Court  upon  the  following  case :  —  the  benchera^ 

On  the  29th  of  July  1833,  Simeon  John  Boileau  bemg  ^^®  were  the 

.         n  r     1       ■  .     owners  of  the 

in  possession  and  occupation  of  a  set  of  chambers  m  fee  aimple^  by 

the  Old  Square^  Lincoln's  Inn,  of  which  he  claimed  to  f  deed,  recit- 

be  seised  of  an  estate  for  his  own  life,  by  a  certain  Jf^  g^j^^  ^^ 

deed  or  indenture  be^iring  date  the  day  and  year  afore-  them  for  life, 

conveyed 
thfln  to  PUtintiff,  to  hold  during  the  life  of  S.     S.  continued  in  possession,  and 
ifterwards  surrendered  the  chambers  to  Defendant,  who  waa  admitted  by  the 
bendiera :  Held,  that  Defendant  waa  not  estopped  to  deny  that  S*  was  aeiaed 
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1889.       said,  and  made  between  the  said  S.  J.  BoUeau  of  the 

first  party  one  Thomas  Flight  of  the  second  part»  and 

DoEdem.     Jonathan  Mardiant  of  the  third  part, — after  reciting 
^^  therein  that  &  J.  Boileau  was  seised  or  well  entitled  for 

Erbikoton.    an  estate  for  his  own  life  in  or  to  the  said  chambers  or 
appurtenances  ond  hereditaments, — granted  to  Flight  an 
annuity  for  99  years,  if  Boileau  should  so  long  live, 
charged  upon  the  said  chambers;  which  in   the  in- 
denture were   described  to  be  in  the  possession   or 
occupation  of  Boileau^  and  to  which  he  was  admitted 
by  the   Honourable  Society  of  lAncolvls  Inn  for  his 
own  life  on  the  11th  of  May  1832,  according  to  an 
order  made  at  a  council  held  the  same  day ;    and 
for  the  considerations  mentioned  in  the  indenture^  by 
the  direction  of  Flighty  granted,  bargained  and  sold, 
released  and  confirmed,  to  Jonathan  Marchant,  the  said 
chambers,  to  have  and  to  hold  the  same  during  the 
natural  life  of  the  said  S.  J.  Boileauj  and  for  all  the 
estate,  term,  and  interest  of  him  the  said  &  J.  Boileau 
therein;    but  upon  the  trusts  therein  mentioned  con- 
cerning  the   same,  which  were  in  fact  to  secure  the 
said  annuity  and  charge.     The  annuity  deed  was  duly 
registered,  and  a  memorial  thereof  duly  enrolled  in  the 
Court  of  Chancery. 

Afterwards,  in  Michalmas  term  1836,  the  Defendant, 
on  being  applied  to  at  the  chambers,  stated  that  he  had 
purchased  the  property  of  Boileau^  who  gave  up  pos- 
session of  the  chambers  to  the  Defendant  in  manner 
hereinafter  mentioned,  when  the  Defendant  took  posses- 
sion of  the  same. 

The  annuity  was  in  arrear  when  the  action  of  eject- 
ment was  commenced. 

The  chambers  in  question  are  part  and  parcel  of  Zm- 
cMs  Inn^  and  the  fee  simple  of  them,  on  the  day  of  the 
demise  in  the  declaration,  was  vested  in  the  benchers  of 
Lincoln's  Inn  in  trust  for  the  said  society.     According 
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to  the  regulations  of  the  sociely,  persons  admitted  to .      18S9. 

the  chambers  in  the  /««,  must  be  members  of  the  Inn       

before  thev  are  admitted,  and  the  only  course  of  admis-    ^^    °*' 

Bion  to  chambers  is  as  follows :  —  The  person  last  ad-  «, 

mitted  presente  a  petition  to  the  masters  of  the  bench    ^»"^'«tok. 

for  the  time  being  for  permission  to  surrender  his 

chambers,  -^  first  paying  all  his  arrears  of  dues  and 

duties,  —  and  that  the  person  who  is  to  succeed  him 

may  be  admitted  thereto  for  his  own  life;  the  party  who 

is  to  succeed  also  presents  a  petition  to  the  said  masters 

to  be  so  admitted;  and  thereupon,  if  they  consent  to 

the  petitions,  an  order  is  made  that  the  peraon  then 

idmitted  may  have  leave  to  surrender,  and  that  the 

person  who  is  to  succeed  may  be  admitted  on  paying 

the  fines  and  fees.     It  is  in  the  discretion  of  the  masters 

fcr  the  time  being  to  make  such  orders  respecting  the 

admission  to  or  exclusion  from  chambers  in  the  Inn 

as  they  may  think  fit.    When  new  admissions  are 

granted,  the  old  admissions  are  not  delivered  up]  or 

inquired  for.     A  copy  of  the  order  of  the  niasters  is 

given  to  the  party  admitted,  setting  forth  that  he  has 

paid  his  alienation  fine.     The  conveyances  of  the  fee  to 

new  trustees  are  prepared  according  to  an  order  of  the 

masters,  and  are  executed  at  uncertain  periods,   and 

^hen  the  deaths  of  many  of  the  last  trustees  render  the 

appointment  of  new  trustees  expedient. 

In  Easter  terra  1832,  Francis  Bumside^  a  barrister, 
and  member  of  Linccln^s  Inn,  was  the  person  admitted 
to  the  chambers  in  question:  in  that  term  he  and 
BoikaUf  who  was  also  such  barrister  and  member,  pre- 
sented petitions  to  the  masters  of  the  bench ;  and  on 
the  11th  of  May  in  that  year  an  order  was  made  for 
the  admission  of  Boileatu  In  Michaelmas  term  18SS» 
BoUeau  and  the  Defendant,  being  respectively  barristers 
and  members  of  Lincoln*s  Inn^  presented  their  petitions 
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18S9.       said,  and  made  bet«^  w^^^^y^*  ^^^  ^^  ^^ 

first  part,  one  T  '\^^f^'^  ^^^  admission  of 

Doe  dem.     Jonathan  Mar  >  >^ 

^^  therein  that  S  y*^  ^ation  fine ;  and  a  copy 

Erbikotok.    an  estate  fo       ^      "    *1*  v'*;  delivered   to  him,   which 
appurtenar  ^  -^     ryt^^^' 

annuity  f       ^  ^     ***'I^V^upon  the  chambers,  and  has 
charger       •   ^  .    *1>^ 

dentu'      ^^  '^^'^It^^ibe  opinion  of  the   Court  was, 
occu  ^'^C^t^^^  entitled   to  recover   in  the 

by  /^  ^  ^Tj^  the  verdict  for  the  Plaintiff  was  to 

^^^,  ^!  $  nonsuit  was  to  be  entered. 


^  the  lessor  of  the  Plaintiff.     It  may  be 


y^^^  the  legal  estate  in  these  chambers   is  in 

^  of  Lincoln* s  Inn,  as  trustees  for  the  society ; 

t^  ^'^iiist  the  Defendant,  the  lessor  of  the  Plaintiff 

^  ^i^d  ^^  i^^^^^i^  ^y  estoppel :  the  Defendant,  who 

if^\  possession  from  Boileau^  claims  under  him; 

r^  ip  respect  of  title  in  the  same  situation  as  Boileau. 

^   g^ileau  having,  by  the  deed  of  Jtdj/  18SS,  recited 

he  ^^  seised  for  life,   and   having  conveyed  to 

Zf  ffjkani  an  interest  during  his  life,  is  estopped  to  deny 

.  (  be  bad  such  an  estate,  even  though  in  fact  he  had 

otbing ;  Trevivan  v.  Laxorence.  {a)     [Tindal  C.  J.  The 

pefendant  does  not  claim  under  any  interest  in  BoileaUf 

[>ut  under  the  society  of  Lincoln's  /««•]     The  Defend- 

gnt  is  in  by  virtue  of  Boileau's  surrender  to  the  society. 

It  is  laid  down  in  Co.  Lit.  59*  ft.,  that  ''  the  lord  is  but 

an  instrument  to  admit  the  cestui  que  use^  for  no  more 

passeth  to  the  lord  but  to  serve  the  limitation  of  the 

use,  and  the  cestui  que  use,  when  he  is  admitted,  shall 

be  in  by  him  that  made  the  surrender,  and  not  by  the 

lord.''    iTindal  C.J.   The  fallacy  is  in  the  assumption 

(a)   I  Salk.  276. 
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sses  any  thing  by  the  surrender :  that 
be  case  of  copyholds,  but  in  other  cases  a 
^ses  no  estate  from  the  surrenderor  but 
IS  in  him.]  Stiii,  if  the  surrender  passed  no- 
0,  an  estoppel  may  arise  out  of  an  act  in  pais; 
^om.  Dig.  Estoppel;  and  the  Defendant  is  concluded 
by  the  payment  of  money  to  Boileau,  In  Rigkt  v. 
&«*irf/(flr)  Lord  Tenterden  referred  to  an  estoppel  in 
tbe  same  form  as  the  present  in  a  case  of  Bensley  v. 
Burdan  {b)^  as  being  conclusive  against  the  party  upon 
u  allegation  of  a  particular  fact. 


as 

1SS9. 

DoB'dem. 
Marohant 

«• 
Ebbinotok. 


TiNDAL  C.  J. '  The  case  has  properly  been  argued 
on  the  ground  of  an  estoppel ;  for  if  it  were  a  question 
of  title  the  Plaintiff  has  no  claim.  If  Boileau  took 
under  the  trustees  of  the  society  of  LincoMs  Inn  an 
estate  at  will,  though  in  equity  he  might  expect  that  it 
should  continue  for  life,  that  expectation  was  deter- 
mined by  his  own  act  when  he  surrendered  to  the 
^ety.  The  Plaintiff,  therefore,  can  only  claim  under 
the  estoppel  created  by  the  deed  of  Jtdy  18S3.  Now 
an  estoppel  applies  only  to  privies  in  estate :  it  is  laid 
down  in  Co.  Lit.  352. «.,  "  First,  that  every  estoppel 
ought  to  be  reciprocal,  that  is,  to  bind  both  parties ;  and 
this  is  the  reason,  that  regularly  a  stranger  shall  neither 
toke  advantage,  nor  be  bound  by  the  estoppel;"  and 
the  Defendant  neither  claims  through,  nor  after,  nor 
from  Boileau:  an  act,  indeed,  was  to  be  done  by 
BoiUaUy  but  the  Defendant's  estate  does  not  come  from 
him,  but  from  the  trustees  of  LincoMs  Inn.  The  case 
comes  nearer  to  that  put  by  Sir  W.  Jones  in  Edwards  v. 
^ers  (c),  where  he  says,   "  If  a  father  disseise  his 


(«)  ^  B.S^Adol.  QSl. 

W   2  Sim.    Si    Stu.  519. 


(c)  Sir  W.  Jones,  460. 
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18S9.  son,  and  levy  a  fine^  this  fine  will  not  bind  the  son  as 
heir  and  privy,  for  he  does  not  claim  from  his  father ; 
or  if  a  father  be  tenant  for  life,  remainder  to  his  son  in 
fee,  and  levy  a  fine,  this  will  not  bind  the  son  as  privy, 
Ebbinoton.  for  his  reversion;  or  if  the  father  levy  a  fine  of  the  lands 
of  the  mother,  the  son  is  not  bound." 


PoE  dem. 

MABOHANr 


BosANQUET  J.  I  am  of  the  same  opinion,  on  the 
short  ground  that  the  Defendant  does  not  claim  any 
estate  from  Boileatu 

CoLTM AN  J.  \  am  of  opinion  that  the  Defendant  did 
not  take  under  Boileau ;  and  even  in  the  payment  he 
made  there  was  a  recognition  of  the  title  of  the  society, 
so  that  there  is  no  estoppel  between  him  and  Boileau. 

Maule  J.  There  may  be  a  question  as  to  the  estoppel 
between  Boileau  and  Marchantj  but  it  is  quite  clear  that 
the  Defendant  is  not  bound  by  it. 

Judgment  for  Defendant. 


A  or.  IS. 


Devaux  and  Another  v.  Steinkeller. 


n^HE  declaration  stated  that  the  Plaintifis  before  and  at 
the  time  of  the  committing  of  the  grievance  by  the 
Defendant  hereinafter  mentioned,  carried  on  the  trade 
and  business  of  merchants,  to  wit,  at  London;  and  the  De- 
fendant and  one  DarUncoui-t  and  one  Ladame^  also  then 


A  represent- 
ation made 
by  Defendant 
as  to  the  cre- 
dit of  a  firm 
in  which  he 
was  partner^ 
Held  to  be 

a  representation  as  to  the  credit  "  of  another  person,"  within  the  meaning  of 
9G.4.  c.  14.  #.6. 
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carried  on  the  trade  and  business  of  merchants  at  Paris^        1839. 
under  the  firm,  style,  and  description  of  Darlincourt  and        — - 
Ladame :  that  the  Plabtiffs  and  the  said  firm  had  also       ^^^^^^ 
previously  been  from  time  to  time  used  and  accustomed  to  Stkinkbllvb. 
have  certain  dealings  with  each  other  in  the  way  of  their 
said  trade  as  such  merchants^  and  the  Plaintiffs  had  also 
been  previously  accustomed  from  time  to  time  to  give 
credit  to  the  said  firm  in  account :  that  the  Plaintiffs  at 
the  time  of  the  committing  of  the  grievance  next  men- 
tioned had  become  and  were  suspicious  of  the  credit  and 
circumstances  of  the  said  firm,  and  also  had  then  become 
and  were  unwilling  to  have  further  dealings  with  them, 
or  to  trust  the  said  firm  and  give  them  further  credit; 
and  would  not  so  have  done  but  for  the   false  and 
deceitful  representations  of  the  Defendant ;  of  which  the 
Defendant  at  the  time  of  committing  the  grievance  had 
notice :  and  thereupon  the  Defendant  so  being  a  partner 
in  the  said  firm  of  Darlincourt  and  Ladame^  on  the  1st 
.of  August  1836,  contriving  and  intending  to  deceive  and 
defraud  the  Plaintiffs,  and  wrongfully,  deceitfully,  and 
fraudulently  to  induce,  persuade,  and  encourage  the 
Plaintifis  to  deal  with  the  said  firm  in  the  way  of  their 
trade  and  business,  and  to  sell  and  deliver  to  the  said 
firm  divers  goods,  wares,  and  merchandizes  on  trust 
and  credit,  falsely,  fraudulently,  and  deceitfully  then 
asserted  and  represented  to  the  Plaintiffs  that  the  said 
firm  was  trustworthy :  by  means  of  which  false,  fraudu- 
lent, and  deceitful  assertion  and  representation  the  De- 
fendant-did then  and  there  fraudulently  and  deceitfully 
induce,  persuade,  and  encourage  the  Plaintiffs  to  deal 
with  and  to  trust  and  to  give  credit  to  them  in  that 
behalf,  and  to  sell  and  deliver  to  them  divers  goods, 
vares,  and  merchandizes  upon  trust  and  credit:  that 
the  Plaintiffs,  confiding  in  and  giving  credit  to  the  said 
assertion  and  representation  of  the  Defendant,  and  be- 
lieving the   same  to  be  true,  and  not  knowing  the 
G  3 
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1839.        contrary  thereof,  did  afterwards,  to  wit,  on  ftc,  deal 

—        with  the  said  firm  in  the  way  of  their  trade  and  busU 

Pbyauz      jjggj^  ^pj   jjj  ^pygj  gjjj     '^  credit  to  them  in  that 

BrwaKMUMm.  behalf,  and  did  sell  and  deliver  to  them  divers  goods, 
wares,  and  merchandizes  to  a  large  amount,  to  wit,  to 
the  amount  of  SOOO/.,  upon  trust  and  credit;  and  did 
also,  during  the  period  last  aforesaid,  make  certain  pay-* 
ments  for  and  on  account  and  for  the  use  of  the  said 
firm,  at  their  request,  to  a  certain  other  large  amount, 
to  wit,  the  amount  of  500L :  whereas,  in  truth  and  in 
fiict,  at  the  time  of  the  Defendant  making  his  said  ns» 
sertion  and  representation,  the  Plaintifis  could  not  safely 
trust  and  give  credit  to  the  said  firm,  nor  could  the 
Plaintifis  safely  sell  and  deliver  to  them  any  goods, 
wares,  and  merchandizes  upon  trust  and  credit,  nor 
were  they  then  trustworthy ;  and  the  Defendant,  when 
he  made  his  said  last*mentioned  assertion  and  represent- 
ation, well  knew  the  same.  That  the  said  firm  had  not, 
nor  had  any  other  person  on  the  behalf  of  the  said 
firm,  paid  to  the  Plaintiffs  the  said  several  sums  of 
money  so  due  to  the  Plaintifis  for  the  goods,  wares,  and 
merchandizes,  and  for  money  so  by  them  paid  as  afore* 
said,  or  any  part  thereof,  but  on  the  contrary  thereof 
the  said  firm  was,  and  still  is,  wholly  unable  to  pay  the 
same,  or  any  part  thereof,  to  the  Plaintiffs ;  and  the 
same  was  wholly  lost  to  the  Plaintiffs. 

There  was  a  second  count  in  trover. 

Plea.  That  the  alleged  grievance  in  the  declaration 
mentioned  was  a  representation  alleged  to  have  been 
made  by  the  Defendant  to  the  Plaintiffs  concerning  the 
credit  and  ability  of  certain  persons  trading  under  the 
firm  of  Darlincourt  and  Ladame^  to  the  intent  that  the 
said  firm  might  obtain  credit  from  the  Plaintifis  there- 
upon, and  that  such  representation  was  not  made  in 
writing  signed  by  the  Defendant  according  to  the  form 
of  the  statute  in  such  case  made  and  provided.  Verifi* 
cation* 
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Demurrer  and  joinder.  1BS9* 

Barstam,  in  support  of  the  demurrer.  The  Plaintift  "^^"* 
are  entided  to  sue,  there  having  been  fraud  on  the  part  StmvMMUMm. 
of  the  Defendant,  and  damage  resulting  from  it  to  the  » 
Plaintiffs.  Cem.  Dig.,  Action  on  the  Case  for  Deceit,  A.  1- 
Pasley  v.  Freeman  (fl),  Haycraft  v.  Creasy  (6),  Dobell  v. 
Stevens  (c).  If  so,  the  plea  is  ill.  The  statute  9  6. 4. 
c  14.  5.  6.  enacts,  ^'  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any 
representation  or  assurance  made  or  given  concerning  or 
relating  to  the  character,  conduct,  credit,  &c.  of  any 
other  persofij  unless  such  representation  be  made  in 
irriting,"  &c.  Here  the  representation  was  as  to  the 
character  and  credft  of  a  firm  of  which  the  Defendant 
was  a  member ;  it  was  therefore,  in  effect,  a  represent* 
ation  of  his  own  character  and  credit,  and  not  of  the 
character  and  credit  of  another.  Besides,  the  Statute 
of  Frauds  must  be  looked  to  as  a  key  to  interpret  the 
meaning  of  9  G.  4.  c.  1 4 ;  per  Parke  B.,  in  Lyde  v.  Bat^ 
nard{d);  the  latter  statute  does  not  require  that  are- 
presentation  shall  be  reduced  to  writing,  unless  it  relate 
to  a  contract  which  ought  to  be  in  writing  under  the 
Statute  of  Frauds ;  and  the  fourth  section  of  that  statute 
would  not  require  that  a  contract  by  the  Defendant  on 
behalf  of  himself  and  partners  should  be  reduced  to 
writing,  in  order  to  give  it  validity. 

Petersdorffi  contra.    Either  the  declaration  is  ill,  or  the    . 
plea  good.     If  the  Defendant's  representation  applies  to  . 
his  own  solvency,  the  Plaintiff  ought  to  have  declared 
on  it  as  a  warranty ;  for,  unless  they  amount  to  a  war- 
ranty, representations  made  by  a  vendor  create  no  linbi- 

(a)  3  T.  R,  51.  (c)  3 B.  S^  C.623. 

(6)  8  EaH,  92.  (d)  1  Mees.  ^W.U5. 
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1839^  lity:  Chandehr  v.  Lopus{a)f  BogweU  v.  Vaughan{b)9 
Bayly  v.  Merrel{c) :  if  it  applies  to  the  credit  of  otherst 
it  ought  to  have  been  in  writing.  But  if  this  action  be 
maintainable,  a  plaintiff  may,  in  all  cases,  harass  bis 
debtor  with  two  actions  in  respect  of  the  same  demand; 
one  for  the  price  of  the  goods ;  the  other  for  the  pur- 
chaser's misrepresentation  of  his  own  solvency.  Those 
actions  might  be  pending  at  the  same  time,  though  the 
jury  would  have  no  means  of  ascertaining  what  damages 
they  should  give  in  either  till  the  result  of  the  other 
was  known.  Parties  cannot  vary  their  rights  by  sub* 
stituting  one  form  of  action  for  another:  Jennitigs  v« 
JRundall(d). 

Barstow^  in  reply.  The  difficulty  of  estimating  the 
damages  would  not  prove  that  the  action  does  not  lie: 
that  difficulty  often  exists  in  the  case  of  an  action  against 
a  sheriff  for  an  escape. 

TiNDAL  C.  J.  It  is  unnecessary  to  advert  to  the  ob- 
jection which  has  been  raised  to  the  declaration ;  and  I 
give  no  opinion  on  the  point  whether  or  not  such  an 
action  is  maintainable ;  because  it  seems  to  me  clear  that 
this  plea  is  an  answer  to  the  present  action.  The  stress 
of  the  argument  for  the  Plaintiff  is,  that  the  sixth  section 
of  9  G.  4.  r.  14.  is  confined  to  cases  where  the  contract 
is  required  by  the  Statute  of  Frauds  to  be  in  writing; 
and  it  is  then  urged  that,  as  the  Defendant  might  have 
bound  himself  and  partners  without  any  written  contract, 
he  may  be  responsible  for  his  representation,  though  not 
made  in  writing.  I  think,  however,  that  the  sixth  section 
is  not  confined  to  case$  under  the  Statute  of  Frauds* 
which  is  not  mentioned  in  the  act  till  afterwards.  The 
sixth  section  says,  '*  No  action  shall  be  brought  whereby 

(rt)  Cro.  Jac,  4.  (c)  Cro.  Jac.  S%6, 

(ft)  Id.  196.  (rf)  8  T.  R.  335. 
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to  charge  any  person  upon  or  by  reason  of  any  repre-       18S9» 
sentatbn,  or  assurance  made  or  given  concerning  or  re-       - 
lating  to  the  character,  conduct,  credit,  &c.  of  any  other      ^"^^v* 
person,  unless  such  representation  Kp  "^**df  '1  W^'*^!n£i'*  STEizrKXLLnt. 
&c    It  appears  by  the  declaration  that  the  representa- 
tion, here,  was  made  by  the  Defendant  alone ;  that  he 
was  in  partnership  with  two  others ;  and  that  the  repre* 
sentation  was  that  the^nn  was  trustworthy ;  not  that  he 
alone  was,  but  that  he  and  others  were.     If  the  repre- 
sentation had  been  confined  to  the  two  others,  there  can 
be  no  doubt  it  would  have  been  within  the  statute ;  and 
it  is  not  the  less  a  representation  of  the  solvency  of  the 
two  because  he  adds  himself.    I  think,  therefore,  that 
this  was  a  representation  as  to  persons  who  are  not 
parties  to  this  action ;  and  that  it  was  a  representation 
as  to  the  credit  of  others,  within  the  meaning  of  the 
statute. 
Our  judgment  must  be  for  the  Defendant. 

BosANQUET  J.  I  was  struck,  at  first,  with  the  obser- 
vation that  the  object  of  the  statute  was  to  give  further 
effect  to  the  Statute  of  Frauds,  and  expected  to  have 
found  a  recital  of  that  statute  in  the  sixth  section ;  but  it 
is  not  till  afler  that  section  that  any  mention  of  the  Sta- 
tute of  Frauds  occurs;  and  I  think  the  present  case  falls 
widiin  the  words  and  spirit  of  the  sixth  section.  The 
declaration  states  that  the  Defendant  represented  the 
Jrm  as  trustwordiy.  It  is  true,  that  he,  being  a  partner, 
the  goods  obtained  upon  the  faith  of  the  representation 
were  delivered  to  him  as  well  as  to  his  partners;  but  it 
would  be  extraordinary  if  the  statute  should  be  defeated 
with  respect  to  representations  as  to  the  credit  of  a  firm, 
because  the  party  making  them  happens  to  be  one  of  the 
partners.  I  think  that  such  a  representation  is  a  repre^ 
sentation  as  to  the  credit  of  others,  within  the  meaning  of 
the  statute. 
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1839. 


•  0>LTMAN  J.  I  am  of  the  same  opinion.  I  think  this 
tails  within  the  words  and  the  spirit  of  the  act,  and  I  am 
not  disposed  to  fritter  away  the  effect  of  so  beneficial  an 
enactment  The  representation  was,  no  doubt,  a  repre- 
sentation as  to  the  credit  of  the  Defendant;  but  it  was 
also  a  representation  as  to  others,  to  the  intent  that  they 
might  obtain  credit  for  goods  purchased. 


M AULE  J.  having  been  of  counsel  in  the  cause,  gave 
no  opinion. 

Judgment  for  the  Defendant. 


Nov.  13. 


PiSANI  V.  LaWSON. 


An  alien 
friend,  though 
resident 
abroad,  is  en* 
titled  to  sue 
in  the  Courts 
at  Westmin- 
ster, for  a 
libel  pub- 
lished con- 
cerning him 
in  England, 


nr^HE  declaration  stated  that,  before  the  time  of 
the  committing  the  grievances  by  the  Defendant 
hereinafter  mentioned,  to  wit,  on  the  1st  of  January 
1837,  and  from  thence  continually  until  and  at  the  time 
of  the  committing  the  said  grievances  by  the  De- 
fendant, our  sovereign  lord  King  William  the  Fourth 
was,  and  our  sovereign  lady  the  queen  still  is,  on  terms 
of  peace  and  amity  with  the  Ottoman  Porte;  that  during 
all  the  time  last  aforesaid  the  Right  Honourable  John 
Brahazon^  Lord  Ponsonln/,  was,  and  still  is,  ambassador 
from  our  said  late  lord  the  king  to  the  said  Ottoman 
Porte,  the  said  Ottoman  Porte  being,  during  all  the 
time  aforesaid,  a  foreign  power  on  terms  of  peace  and 
amity  with  his  late  Majesty;  that  the  said  Lord  Pan^- 
sonby^  during  all  the  time  aforesaid,  was,  and  stilf  is, 
the  chief  of  the  English  embassy  at  Constantinople;  that 
there  were,  during  all  the  time  aforesaid,  and  still  are, 
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eertain  persons,  called  dragomans,  or  interpreters,  of  1839. 
which  said  dragomans  or  interpreters  a  certain  limited 
number,  to  wit,  five,  were,  during  all  the  time  aforesaid, 
and  still  are,  employed  by  the  British  government  in  the 
service  of  the  said  Lord  Ponsonln/f  being  such  ambas- 
sador as  aforesaid,  as  dragomans  or  interpreters  to  and 
of  him  the  said  Lord  Ponsonbj/y  as  such  ambassador  as 
aforesaid,  and  to  and  of  the  said  British  embassy  at 
Constantinople^  for  certain  reward  to  them  the  said  last 
mentioned  dragomans  or  interpreters  respectively  in 
that  behalf;  that  the  Plaintiff,  during  all  the  time  afore- 
said, was,  and  still  is^  one  of  the  said  last  mentioned  five 
dragomans  or  interpreters  ;  that  the  employment  of  the 
said  Plaintifi*  as  one  of  the  said  five  dragomans  or  in* 
terpreters  is,  and  during  all  the  time  aforesaid  was,  .an 
oflSce  of  considerable  trust  and  responsibility,  and 
coald  not  nor  can  be  properly  executed  without  skill 
and  fidelity  on  the  part  of  the  person  holding  it ;  and 
is  also,  and  during  all  the  time  aforesaid  was,  a  situ- 
ation of  considerable  v^lue,  profit,  and  emolument;  that 
the  Plaintiff,  during  all  the  time  aforesaid,  behaved  with 
skill  and  fidelity  in  the  execution  of  his  said  employ- 
ment, and  had  never  shewn  any  incapacity,  or  been 
guilty  of  any  dishones^  in  his  conduct  or  behaviour 
therein:  yet  the  said  Defendant,  well  knowing  the 
premises,  printed  and  published,  and  caused  and  pro- 
cured to  be  printed  and  published,  of  and  concerning 
the  said  Plaintiff,  as  one  of  the  said  five  dragomans  or 
interpreters,  and  of  and  concerning  the  said  five  dra- 
gomans or  interpreters,  of  whom  the  said  Plainti£P  was 
and  is  one  as  aforesaid,  and  of  and  concerning  the  beha- 
viour and  conduct  of  the  said  Plaintiff  and  the  said  other 
dragomans  or  interpreters,  a  certain  false,  scandalous, 
malicious,  and  defamatory  libel;  —  (the  declaration,  after 
setting  out  the  libel,  concluded), — by  means  of  the  com- 
mitting of  which  said  grievances  by  the  Defendant  as 
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aforesaid,  the  Plaintiff  was  greatly  injured  in  his  good 
name,  fame,  and  credit,  and  brought  into  public  scandal, 
infamy,  and  disgrace,  insomuch  that  divers  persons,  by 
reason  of  the  committing  the  grievances  by  the  Defend- 
ant as  aforesaid,  suspected  and  believed,  and  still  do  sus- 
pect and  believe  the  said  Plaintiff  to  have  shewn  inca- 
pacity, and  to  have  been  guilty  of  dishonesty  in  his  said 
employment,  and  by  reason  of  the  committing  the  griev- 
ances by  the  Defendant  as  aforesaid,  from  thence  hither- 
to, wholly  refused,  and  still  do  refuse,  to  have  any 
transactions,  acquaintance,  or  discourse  with  the  said 
Plaintiff,  as  they  would  otherwise  have  had ;  and  the 
said  Plaintiff,  by  reason  of  the  committing  of  the  griev- 
ances by  the  Defendant  as  aforesaid,  had  been  greatly 
injured  ii)  his  said  employment,  and  had  been  and  was 
otherwise  greatly  injured. 

Plea,  that  the  Plaintiff,  before  and  at  the  time  of  the 
committing  of  the  said  supposed  grievances  in  the  said 
declaration  mentioned,  was,  and  stiil  is,  an  alien  bom, 
that  is  to  say,  at  Constantinople^  in  the  dominions  of  the 
Ottoman  Porte,  and  there  was,  and  still  is,  resident  and 
living  out  of  this  kingdom,  and  within  the  dominions  of 
the  Ottoman  Porte,  at  parts  beyond  the  seas,  to  wit,  at 
Constantinople  aforesaid;  that  the  Plaintiff  had  never 
been  domiciled,  or  naturalised,  or  made  a  denizen  within 
the  dominions  of  our  sovereign  lady  the  queen,  or  been 
in  obedience  or  subject  to  the  laws  or  customs  of  the 
United  Kingdom  of  Great  Britain  and  Ireland^  or  of  any 
of  the  countries  or  territories  comprised  within  the  last- 
mentioned  dominions ;  that  the  Plaintiff  had  never  used 
or  exercised,  and  did  not  now^use  or  exercise  trade  as 
a  merchant  into  or  from  any  part  of  the  said  kingdom 
or  of  the  said  countries  and  territories;  and  that  the 
Plaintiff  was  not  now  in  the  -allegiance  of  our  lady 
the  queen,  or  in  any  manner  subject  to  her  laws.  Veri- 
fication. 
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Demurrer,  —  for  that  the  alienage  of  the  Plaintiff, 
stated  in  the  said  plea,  did  not,  nor  did  any  of  the 
matters  stated  in  the  plea,  shew  any  incapacity  or  dis- 
ability in  the  Plaintiff  to  maintain  this  action :  that  the 
plea  was  a  dilatory  plea,  and  contained  matter  only 
pleadable  in  abatement,  but  was,  nevertheless,  pleaded 
in  bar  of  the  action;  that  the  plea  did  not  shew  or 
afer  that  the  Plaintiff  was  not  in  England  when  he  com- 
menced this  action ;  that  the  plea  was  double,  and  bad 
for  duplicity ;  and  was  in  other  respects  uncertain,  in- 
formal, and  insufficient. 

Joinder. 


1839. 

PlSANZ 

Lawbon* 


«7.  W.  Smithy  in  support  of  the  demurrer,  argued  that 
this  action  lay  for  an  alien  friend.  Bro.  Ahr.  Nonabilitie^ 
pi.  62.  Denizen  and  Alien^  pL  10.  Vin.  Abr.  Alien  A.  It 
was  laid  down  in  Dtfer^  2  b.  that  an  action  of  debt  lay  for 
an  alien  friend  resident  in  France;  and  in  Com.  Dig. 
Men,  C.  5.,  an  action  of  slander.  IL  v.  Peltier  (a)  was 
decided  on  the  same  principle,  which  is,  that  it  would 
excite  hostile  feelings  and  prove  a  great  public  detriment, 
if  foreigners  could  be  libelled  or  slandered  with  im- 
punity by  any  persons  in  this  country.  No  incon- 
venience could  ensue  to  the  Defendant,  for,  if  necessary, 
the  Court  would  call  on  the  Plaintiff  to  give  security  for 
costs,  as  the  Court  of  Queen's  Bench  had  recently  done 
ia  the  case  of  Otho  King  of  Greece.  At  all  events  the 
alienage  ought  to  have  been  pleaded  in  abatement. 
[The  Court  having  pronounced  no  opinion  on  this 
point,  the  argument  is  omitted.] 

Flatty  contra^  admitted  that  protection  was  affi>rded 
in  England  to  merchant  strangers :  Magna  Charla^  cap. 
SO.   2  Inst.  57.;    11  Ed.  I.    StattUe  de  Mercatoribus ; 


(a)  Selfo.  N.  P.  1041. 
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IS  Ed*  1.  But  that  was  only  a  case  of  exception,  for 
the  general  rule  as  established  by  CalvirCs  Case  (a),  and 
Welk  V.  WiUiams  (6),  was  that  ligeance  and  protection 
were  correlative :  the  Plaintiff  was  not  within  the  lige* 
ance,  and  therefore  not  entitled  to  the  protection  of  the 
Courts  belonging  to  the  sovereign  of  this  country.  The 
action  of  debt  in  Dyer  2  b.,  was  probably  brought  by  a 
merchant;  and  though  Comyns  laid  it  down  generally 
that  an  action  of  slander  lay  for  an  alien  friend,  the 
authority  he  referred  to  was  Tirlat  v.  Morris{c\  where  the 
Plaintiff  was  a  merchant,  and  it  did  not  appear  whether 
he  was  resident  in  England  or  elsewhere,  at  the  time  of 
the  action.  R.  v.  Peltier  was  a  criminal  information  for 
a  libel  on  a  foreign  potentate,  which  might  have  involved 
the  nation  in  the  calamity  of  war,  and,  therefore,  did  not 
apply  to  the  case  of  a  private  individual.  R.  v.  Ijord 
George  Gordon  (d)  and  R.  v.  Vint  {e)  proceeded  on  the 
same  principle.  If  the  present  action  lay  for  ordinary 
persons,  foreigners  might  combine  to  put  down  fair  dis- 
cussion in  this  country.  [Tindal  C.  J.  That  cannot  be, 
because  fair  discussion  is  no  libel.]  At  all  events  the 
Plaintiff  ought  to  shew  ligeance,  either  as  a  natural  born 
subject,  as  a  denizen,  or  as  a  resident  in  this  country. 
\Tindal  C.  J.  Suppose  an  action  brought  in  this  Court 
by  a  Fraichman  at  Paris^  for  money  advanced  by  him 
to  an  Englishman,']  The  money  being  bona  he  might 
have  a  right  to  recover  it  in  our  courts.  [Tindal  C.  J, 
Suppose  an  Englishman  beats  a  Frenchman  at  Boulogne^ 
and  then  comes  to  England^  would  not  the  Frenchman 
have  a  right  to  sue  for  the  assault  in  our  courts?]  That 
question  may  be  answered  by  supposing  the  case  of  a 
slave,  imprisoned  in  the  United  States  o{  America  ;  could 


(o)  7  Rep.  I. 

(6)  lSalk.4S. 

(c)  lBulstr.lS4!.relv.l9S. 


(d)  1  Ru9$.  on  OifiMt,S3Sw 
(«)  Ibid. 


S  VICTORIA.  95 

he  sue  for  redress  in  the  courts  of  this  country  ?  ITindal  ]  839. 
C  J.  Here,  the  injury  is  inflicted  by  a  person  resident 
in  this  country,  and  the  Plaintiff  by  suing  him  in  our 
courts,  sues  according  to  the  laws  of  this  country.]  In 
VitL  Abr.  Alien.  H.,  it  is  laid  down  that  alien  nee  is  no 
plea,  because  merchants  might  bargain  to  sell  their  mer- 
chandize, and  the  bargain  would  be  good.  The  right 
to  sue,  therefore,  must  be  confined  to  such  aliens  as 
are  merchants. 

TiNDAL  C.  J.  I  am  of  opinion  that  the  present  ac- 
tion is  maintainable,  although  brought  by  an  alien  not 
residing  within  the  Queen's  dominions.  With  respect 
to  real  actions,  it  has  always  been  held  that  no  alien  can 
sustain  one,  because  he  is  disqualified  by  the  law  to  hold 
land.  But  this  is  a  personal  action,  for  an  injury  done 
within  this  realm ;  and  so  long  ago  as  the  19th  of  Henry 
8.,  I  read  in  a  case  reported  in  Zh/er,  page  2.,  that  an 
alien  living  in  France  having  brought  a  writ  of  debt, 
and  the  Defendant  having  demanded  judgment  if  he  was 
bound  to  answer,  the  Plaintiff  being  out  of  the  King's 
dominioiA,  this  Court  held  that  the  plea  furnished  no  an- 
swer to  the  action.  Now,  that  case  in  the  generality  of  its 
terms  comprehends  the  present.  Then,  there  is  Tirlot 
T.  Morris^  tli^  case  in  Bulstrode,  relied  on  for  the  De- 
fendant, where  an  alien  brought  an  action  for  scandalous 
words,  namely,  for  saying  of  him  that  he  was  a  bank- 
rupt: it  was  answered,  that  the  Plaintiff  was  an  alien 
born,  he  being  a  stranger  merchant,  and  residing  out  of  the 
kingdom :  Mr.  Justice  Williams  thought  the  action  would 
not  lie ;  but  the  other  three  Judges  of  the  Court  held 
that  it  did ;  and  that  an  alien  friend  might  well  maintain 
all  actions  personal,  such  as  assault  and  battery,  &c. 
So  that  the  Court  did  not  take  the  distinction  now 
supposed  between  an  action  for  defamation,  and  fsi  ac- 
tion in  respect  of  goods,  or  brought  by  the  Plaintiff  in 
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]  839.  the  cbaracter  of  a  merchant  It  would  present  oar  laws 
in  a  very  unfavourable  light  to  strangers,  if  they  were  to 
be  told  that  they  can  obtain  no  redress  for  an  injury  in* 
flicted  on  them  in  this  country,  whereas  if  they  come 
here,  but  for  an  instant,  they  owe  such  obedience  to  those 
laws  as  to  become  liable  for  any  wrong  done  by  them* 
selves* 

BosANQUET  J.  I  am  of  the  same  opinion.  It  is  said 
by  this  plea,  that  the  PlaintiiF  is  under  a  personal  dis- 
ability ;  that  he  is  an  alien,  and  has  never  been  in  this 
country,  and  that  therefore  he  can  maintain  no  action 
here,  protection  and  allegiance  being  reciprocaL  Now 
it  is  clear,  from  the  cases  cited,  that  this  proposition 
is  not  universally  true;  because  it  has  been  decided  in 
one  case,  that  an  alien  may  maintain  an  action  for  slan- 
der, although  not  living  in  the  King's  dominions ;  and, 
in  another  (read  by  the  Chief  Justice},  that  a  native  of 
France — whether  he  was  a  merchant  or  not,  does  not 
appear,  —  might  maintain  an  action  of  debt,  though  he 
resided  in  France.  It  is  admitted,  that  if  he  had  come  to 
this  country  he  would  be  entitled  to  protectic&i.  Now, 
if  merely  coming  here  for  one  hour  an  alien  would  be 
entitled  to  maintain  such  an  action,  it  would  be  strange 
indeed  if  the  present  Plaintiff  could  not  maintain  it:  for 
what  does  the  declaration  state?  That  the  Plaintiff  was 
in  the  confidential  employ  of  Lord  Potisonby  and  the 
British  government,  at  the  time ;  and  that  the  libel  is 
published  of  him  in  that  character.  If  the  Courts  in  this 
country  will  not  protect  a  party  in  this  situation,  I  know 
no  case  in  which  any  person  not  a  natural  born  subject 
of  this  realm  can  expect  protection. 

CoLTMAN  J.  I  consider  that  it  would  be  disgraceful 
to  the  laws  of  this  country  if  the  Plaintiff  could  not  main- 
tain this  action.    As  it  stands  on  the  record  at  present, 


S  VICTORIA.  97 

the  Plaintiff  is  libelled  by  a  person  in  this  country ;  and  18S9. 
it  is  said  that,  because  he  is  an  alien,  he  can  maintain  no 
action  for  it  The  burthen  is  cast  upon  the  Defendant, 
to  shew  why  he  is  exempted  from  the  ordinary  rule. 
Bqc  no  authority  has  been  cited,  nor  any  reason  offered, 
except  that  the  Plaintiff  is  an  alien.  That  is  not  suffi- 
cient, for  it  would  apply  equally  in  the  case  of  the  alien 
merchant,  which  shews  that  no  such  ground  of  de- 
faice  is  valid ;  and  this  is  not  the  time  when  I  should 
feel  disposed  to  narrow  the  free  intercourse  which  ought 
to  exist  between  friendly  nations* 

Maule  J.  I  concur  with  the  rest  of  the  Court.  It 
is  not  true  that  an  action  does  not  lie,  except  for  one  in 
the  queen's  ligeance ;  actions  of  trover  have  constantly 
been  brought  by  foreigners.  No  authority  has  been 
cited  to  shew  that  such  an  action  cannot  be  sustained ; 
but  even  if,  in  general,  an  alien  could  not  sue,  there  is 
good  reason  why  the  present  Plaintiff  should  be  entitled 
to  do  so,  filling  the  office  which  he  does  in  the  employ- 
ment of  the  BrilisA  government. 

Judgment  for  the  Plaintiff. 


▼OL.  VI. 
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iVb».  14.     GoLDSTONE  and  Jay,  Executors  of  Ann  Tovey, 

V.  Thomas  Tovey. 

In  an  action  HPHIS  was  an  action  against  the  Defendant  as  acceptor 

against  De-  of  a  bill  of  exchange  for  100/.,  drawn  in  November 

ceptor  of  a  ^^^6,  by  Ann  Tovey  the  testatrix,  payable  three  months 

bill  of  ex-  after  date;  and  for  400/.  paid  by  the  Plaintifis  as  exe- 

change,  no       ^.^j^^^g  ^^  j^^  Tovey,  i(f  the  Defendant's  use. 

evidence 

being  given  in       Plea,  as  to  the  bill  of  exchange,  that  the  Defendant 

whose  hand  djd  not  accept,  and,  as  to  the  rest  of  the  demand,  non 
the  acceptance  . . 

was  written,     ossimpstt. 

Held,  that  the       The  bill  was  paid  by  Ann  Tovey,  in  February  18S7, 

^Y^^^^  and  the  400/1  by  the  Plaintiffs,  as  her  executors,  after  her 
of  the  bill  ,  .      ^       .      ,  ...  c 

having  been     decease,  m  July  in  the  same  year,  bemg  the  amount  of 

paid  by  the  a  promissory  note  for  100/.,  made  in  February  1887; 
Aelmounf  another  for  200/.,  made  on  the  6th  o(  April  1 887;  and 
of  it  obtained  another  for  100/.,  made  on  the  19th  of  April  in  the  same 
on  ^"^'i^*  year ;  which  instruments  purported  to  be  the  joint  and 
ant's  wife  several  notes  of  the  Defendant  and  Ann  Taoey* 
having  been  The  question  between  the  parties  was,  whether  the 

app  le  7  amount  paid  on  the  bill  and  promissory  notes  was  a  gift 
charge  of  his  from  Ann  Tovey  to  the  Defendant,  or  advanced  to  him 
io^'rn^       as  a  loan. 

to  prove  that  ^^  ^^®  ^^'^^  before  Tindal  C.  J.  no  proof  was  given  by 
he  had  sane-  whom  the  Defendant's  name  was  written  on  the  bill  of 
wtonc?*'''''"   exchange.    But  the  Plaintiffs  shewed 

That  the  Defendant's  name  was   subscribed  to  the 

promissory  notes  by  his  wife :  that  he  was  an  innkeeper ; 
*  that  his  wife  chiefly  conducted  the  business  of  the  inn ; 

and  that  she  had  given  the  bill  of  exchange  and  the 

notes    to  creditors,  in  discharge  of' debts  incurred  in 

carrying  on  the  concern. 

It  was  proved  on  the  other  side,  that  Ann  Tovey  was 
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Btep-mother  to  the  Defendant,  who,  in  18S6  and  1837,        1839. 

was  in  embarrassed  circumstances.    When  she  drew  the       

bill,  in  November  1836,  she  told  a  banker,  who  dis-  Goldbtonb 
counted  it,  that  it  was  drawn  on  her  own  account,  to  Tovxy. 
assist  the  Defendant;  and  when  she  put  her  name  to  the 
notes  of  February  and  April  1837,  she  signed  letters 
written  by  the  Defendant's  wife  in  her  name  to  the 
creditors  to  whom  the  notes  were  paid,  stating  that  the 
amount  of  them  was  a  gift  from  her  to  the  Defendant ; 
towards  whom,  it  appeared,  she  had,  on  several  occa- 
sions, expressed  her  good  will. 

About  the  end  of  April  1837  she  was  seized  with  a 
paralytic  stroke,  when  the  Plaintiffs  —  her  apothecary 
and  attorney  •—  took  possession  of  her,  and  excluded 
the  Defendant  and  his  family  from  her  house  for  nearly 
three  mouths,  till  she  was  in  the  act  of  death,  and 


The  Chief  Justice  told  the  jury  he  considered  the  evi- 
dence insufiBcient  to  warrant  a  verdict  for  the  Plaintiffs  as 
to  the  count  on  the  bill  of  exchange,  there  being  no  proof 
tliat  the  Defendant  had  authorised  his  wife  to  affix,  or  to 
cause  any  other  person  to  affix,  his  acceptance  to  a  bill 
of  exchange,  nor  even  who  the  person  was  that  had  af- 
fixed it  to  the  present  bill ;  but  that,  with  respect  to  the 
400/.  paid  by  the  Plaintiffs  to  the  Defendant's  use,  the 
question  was,  whether  Ann  Tovey  made  the  promissory 
notes  as  a  gift  to  the  'Defendant,  or  as  a  loan. 

A  verdict  was  found  for  the  Defendant,  which 

Bompas  Serjt.  obtained  a  rule  nisi  to  set  aside,  as 
being  against  the  evidence,  and  on  the  ground  that  the 
Chief  Justice  had  withdrawn  from  the  jury  the  question 
whether  or  not  the  Defendant  had  authorised  the  accept- 
ance of  the  bill  of  exchange,  or,  at  all  events,  had  misdi- 
rected them  on  that  point. 


H  2 
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Erie  and  Bingham^  who  shewed  cause,  asserted  that 
the  question  as  to  the  bill  of  exchange  had  not  been  with- 
drawn from  the  jury,  but  left  to  them  with  a  strong  di- 
rection to  find  a  verdict  for  the  Defendant,  which  the 
circumstances  of  the  case  fully  warranted. 


BompaSi  in  support  of  the  rule,  argued,  that  the  cir- 
cumstance of  the  money  arising  from  the  bill  having 
been  paid  in  discharge  of  the  Defendant's  debts,  without 
repudiation  on  his  part,  accompanied  with  the  fact  that 
the  amount  of  the  three  promissory  notes  signed  by  his 
wife  in  his  name  had  also  been  so  applied,  raised  an  ir- 
resistible inference  that  he  had  sanctioned,  and  therefore 
was  responsible  for,  the  acceptance  of  the  bill  of  ex- 
change, by  whomsoever  it  was  signed ;  and  such  should 
have  been  the  direction  to  the  jury ;  whereas  the  quesdou 
had,  in  effect,  been  withdrawn  from  their  consideration. 
The  very  defence  set  up,  that  the  bill  was  a  gift,  implied 
that  the  Defendant  had  adopted  the  acceptance. 


TiNDAL  C.  J.  Upon  referring  to  my  notes,  I  do  not 
find  that  the  consideration  of  the  first  issue  was  with- 
drawn from  the  jury  by  me,  but  rather  left  to  them  with 
a  strong  impression  on  my  part,  that  it  ought  not  to  be 
found  forthe  Plaintiffs.  And  I  am  still  of  the  same  opinion. 
I  do  not  think  there  was  any  evidence  to  shew  that  the 
Defendant's  wife  was  authorised  to  accept,  or  cause  the 
bill  to  be  accepted,  or  that  the  Defendant  had  sanctioned 
the  acceptance:  her  signing  in  his  name  three  months 
afterwards,  notes,  the  amount  of  which  was  paid  to  his 
creditors,  and  the  payment  of  the  bill  by  Ann  Tove^y 
is  no  proof  that  the  Defendant  authorised  the  acceptance 
three  months  before. 

On  the  other  ground  there  is  no  reason  for  disturbing 
the  verdict,  and  the  rule  must  be  discharged. 
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BosANQUET  J.  I  am  of  the  same  opinion :  there  is 
no  proof  here  that  the  acceptance  was  written,  either  by 
the  Defendant  or  by  his  wife ;  and  it  is  clear  that  the 
wife  could  not  be  allowed  to  accept,  except  under  an  ex- 
press authority.  In  Murray  v.  Tlie  East  India  Com- 
pany {a)  it  was  held,  that  a  power  of  attorney  authorising 
an  agent  to  demand,  sue  for,  recover,  and  receive,  by 
all  lawful  ways  and  means  whatsoever,  all  moneys,  debts, 
dues,  what^soever,  and  to  give  sufficient  discharges,  did 
not  authorise  him  to  indorse  bills  for  his  principaU 

Here  the  question  is,  whether  the  mfe  petTnitted  any 
one  to  accept  with  the  husband's  authority ;  and  of  that 
there  is  no  evidence.  Reliance  has  been  placed  on  the 
circumstance  of  her  signing  the  promissory  notes  which 
were  afterwards  applied  in  discharge  of  the  Defendant's 
debts ;  but  they  were  not  signed  till  three  months  after 
the  bill  of  exchange.  * 


1839. 


CoLTMAN  J.  I  see  no  evidence  of  any  authority  to 
accept  The  circumstance  that  the  amount  of  the  bill 
was  applied  in  discharge  of  the  husband's  debts  is  not 
of  itself  sufficient;  there  ought  to  be  distinct  proof  of 
aatbority  to  accept. 

Maulr  J.  There  is  no  evidence  on  which  the  jury 
could  hnd  the  issue  as  to  the  acceptance  in  favour  of 
the  Plaintiff.  The  wife  conducted  the  Defendant's  busi- 
ness, but  that  would  not  authorise  her  to  accept  bills. 
Then,  some  months  afler  the  bill  had  been  drawn,  she 
put  his  name  to  three  promissory  notes;  there  is  no 
eridence,  however,  that  she  had  authority  to  do  so,  and 
it  is  not  sufficient  to  shew  merely  that  the  money  was 
applied  in  discharge  of  the  husband's  debts. 

Rule  discharged. 

(a)  5B.SsAld.204, 
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Nov.  15.     Belcher  and  Others,   Assignees  of  Thomas 
Driver,  a  Bankrupt,  v.  Oldfield. 

D.  being  cap-  TP ROVER.     Verdict  for  the  Plaintiffs,  subject  to  the 

tain  of  a  ship  opinion  of  the  Court  upon  the  foUowinff  case  :  — 

bound  to  the  mt      m  -     'm                                 n    t                      ,    «,. 

East  Indies,  ^  "^  rlaintifts  were  assignees  of  the  estate  and  effects 

and  proprietor  of  Thomas  Driver^  who  was  captain  or  master  of  the 
fur^^ture^de-  ^^^^  Bolton,  in  the  East  India  trade;  the  Defendant  was 
serted  the         the  owner  thereof. 

ship  at  Algoa  The  action  was  brought  to  recover  the  value  of  cer- 
BaVy  when  .  in.  i         t  .      ir       ,        #• 

the  command   ^*"  stores  and  furniture  put  on  board  in  Jjondon^  for 

WEB  taken  by    the   use  of  the  bankrupt  and  his  passengers   on  the 

®™?®'^  °  voyage  from  London  to  Calcutta,  and  which   were  the 

wards  con-       cabin  fbrniture  and  other  property  referred  to  in  the 

firmed  therein  letter  from  the  bankrupt  to  the  Defendant,  dated  the 

by  the  owner 

of  the  ship.       ^^^^  ^^  October  1834,  hereinafter  set  forth. 

On  the  18th  In  June  1833,  in  contemplation  of  the  voyage,  the 
° ,  y  ^^.  bankrupt  and  Defendant  entered  into  an  agreement,  by 
was  on  her  which  the  Defendant  appointed  Captain*  Driver  to  the 
voyage  home^  command  of  the  ship  Bolton,  on  her  intended  voyage  to 
debted  to  the  I^^^^  ^^^  hack  to  England;  Captain  Driver  to  have,  for 
owner^  gave  his  own  use  and  benefit,  the  cabin  accommodations  for 
T  *  ^y^^°  passengers,  and  for  the  use  of  the  same ;  and  in  lieu  of 
lows :  —  "I  all  profits  the  owner  might  derive  therefrom,  he  was  to 
hereby  autho-  p^y  the  owner  the  sum  of  2000/. ;  1000/.  parcel  thereof, 
keep  posses-  ^"  the  ship  clearing  at  the  custom-house  in  London: 
sion  of  my       out  of  the  remaining  1000/.  he  was  to  pay  the  ship's 

cabin  Ji'ni-  disbursements  in  India,  and  to  remit  the  balance  by 
ture  when  the  ,  -^ 

ship  arrives^     good  bills  on  London :  the  said  sum  was  to  cover  all 

and  to  place  claims  of  the  owner  on  account  of  the  passengers ;  but 
the  value  of 

the  same  to  the  credit  of  my  account  with  you."  The  ship  arrived  on  the  5th  of 
December,  and  dijiat  in  bankruptcy  was  issued  against  J9.  on  the  ISth^  on  an  act 
of  bankruptcy  committed  on  the  2d.  Heid^  that  J9.'s  assignees  could  not  recover 
against  the  owner  in  trwer  for  the  cabin  furniture. 
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should  Captain  Driver  draw  any  ship's  provisions  for 
the  use  of  the  cuddy  beyond  the  allowance  for  him- 
self and  his  officers,  he  was  to  pay  the  owner  for  the 


same* 


On  the  22d  of  Augnst  in  the  same  year,  a  second 
agreement  was  entered  into  between  them,  by  which  the 
Defendant  permitted  Captain  Driver  to  land  passengers 
at  A^oa  Bay^  upon  condition  of  his  paying  pilotage, 
port  charges,  and  demurrage. 

The  cabin  stores  and  furniture  were  bought  and  sent 

on  board  by  and  on  behalf  and  for  the  account  of  the 

bankrupt,  and  were  his  property.     The  bankrupt  sailed 

fromEi^land  in  command  of  the  ship  in  September  18SS, 

and  arrived  at  Algoa  Bay  in  December  following,  at  which 

place  he  left  the  ship  for  the  purpose  of  attending  to  his 

own  private  concenis,  without  permission  or  authority 

from  the  Defendant.     The  command  of  the  ship  was 

thereupon  taken  by  the  chief  mate,  Tremlyn^  and  when 

the  ship  was  about  to  sail  from  Algoa  Bay  under  his 

command,  the  bankrupt  wrote  and  delivered  to  him  a 

letter,  in  which  he  said,  "  I  resign  the  command,  fully 

assured  that  you  will  do  as  much  for  me  and  the  owner 

as  I  could  if  I  proceeded.     To  remunerate  you  I  place 

you  on  the  same  wages  as  I  have  got,  viz.  10/.  per 

month ;  and  as  I  shall  find  the  cuddy,  you  shall  have 

20  per  cent,  on  the  net  earnings  of  the  passage-money 

home.     This  is  the  best  terms  I  can  afford  to  offer.     I 

promised  to  pay  the  balance  of  PawelTs  bill  to  Messrs. 

Bagshaw  and  Co.,  Calcutta,  that  is,  as  many  rupees  as 

would  be  equal  to  the  amount  sterling ;  this  you  must 

do  from  the  proceeds  of  the  felt,  and  whatever  stores 

yoa  may  have  to  spare,  which  you  will  please  to  sell : 

should  these  funds  not  be  equal  to  the  amount  required, 

draw  from  the  Seecar  as  much  as  will  suffice  for  that 

purpose,  and  remit,  on  your  arrival  in  India,  on  account 

of  passage^money.  home,  500/.,  through  the  post-office^ 
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to  my  house,  Peckham^  &arry.  You  will  disburse  the 
ship  out  of  the  passage-money.  The  owner's  instructions 
are  herewith  handed  over  to  you ;  and  I  agree  to  your 
having  the  command  on  the  following  terms;  pay,  10/«per 
month,  and  20  per  cent,  on  the  net  profits  of  passengers 
home  from  Calcutta  ;  the  crockery,  glass,  hardware,  and 
cooking  utensils,  plate,  &c.,  to  be  considered,  on  your 
reaching  Calcutta^  to  have  reduced  in  value  33^  per 
cent.;  this  to  be  placed  to  the  ship's  credit  as  cuddy 
stores,  and  on  her  return  to  London  to  be  valued  and 
placed  to  the  credit  of  the  cuddy  account." 

The  Defendant,  on  the  SOth  o(  April  1834,  wrote  the 
following  letter  to  Tremfyn^  the  chief  mate,  which  he 
received  on  the  arrival  of  the  ship  at  Si.  Heleiia^  on  her 
homeward  voyage  in  October  1834. 

^^I  am  desirous  of  taking  the  first  opportunity  to 
advise  you  to  retain  in  your  own  hands  any  property 
whatever,  money  or  goods,  which  you  have  belonging 
to  Captain  Driver.  You  will  probably  have  a  private 
account  to  settle  with  him.  I  shall  have  a  large  account 
to  settle  with  him,  in  which  he  will  most  likely  be 
deeply  in  my  debt;  and  it  will  be  difficult  for  you  to 
know  what  moneys  or  property  belong  to  him,  and  what 
to  me  as  owner  of  the  ship.  You  will  be  therefore  in- 
curring a  most  serious  responsibility,  if  you  give  up 
any  thing  either  to  him  or  to  any  body  before  you  know 
exactly  how  matters  stand,  and  which  you  cannot  know 
till  you  arrive  in  London.  I  hear  that  he  intends  to  join 
the  ship  at  St.  Helena  on  her  return  home ;  should  he 
wish  to  do  this,  you  must  receive  him  on  board  only  as 
a  passenger.  I  hereby  confirm  you  in  the  command 
of  the  ship,  and  forbid  you  to  give  it  up  to  him  or  to 
any  person  whatever." 

The  ship,  under  the  command  of  Tremlyn^  proceeded 
to  Madras  and  Calcutta^  and  thence  back  to  England : 
the  bankrupt  returned  to  England  previously  to  the 
month  of  October  1834,  and  before  the  ship  arrived. 
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On  the  24th  October  1834,  the  bankrupt,  then  in 
Englandj  dishonoored  an  acceptance  which  he  had  given 
to  one  George  Browne  for  496/.  Ss,  2£,  which  debt  was 
subsequently  proved  by  Browne  under  the  fiat  of  bank- 
ruptcy. On  the  18th  of  October  the  bankrupt  at  the 
instance  of  the  Defendant,  both  of  them  being  in  London^ 
and  in  personal  communication  with  each  other,  wrote 
and  delivered  to  the  Defendant  the  following  letter  — - 
*•  Sir,  I  hereby  authorise  and  request  you  to  keep  pos- 
session of  all  cabin  furniture  and  other  property  of  mine 
on  board  the  BoUon  when  she  arrives,  and  to  place 
the  valne  of  the  same  to  the  credit  of  my  account  with 
you. 

The  fiat  in  bankruptcy  against  Driver  was  issued  on 
the  18th  of  December  1834,  on  an  act  of  bankruptcy 
committed  on  the  2d  December  in  that  year. 

The  ship  arrived  in  England  on  the  5th  December ; 
she  was  immediately  boarded,  on  behalf  and  by  the 
authority  of  the  Defendant,  by  the  ship's  husband. 

At  the  time  when  the  above-mentioned  letter  of  the 
18th  of  October  1834  was  written  and  delivered  to  the 
Defendant  as  above  mentioned,  and  at  the  time  of  the 
arrival  of  the  ship  Bolton  in  England^  the  bankrupt  was 
indebted  to  the  Defendant  on  the  balance  of  account 
between  them  in  a  sum  exceeding  the  value  of  the  said 
fbmiture  and  other  property  referred  to  in  the  said 
letter  of  the  18th  of  October. 

The  whole  of  the  officers  and  crew  were  appointed, 
pmd,  and  victualled  at  the  sole  expense  of  the  Defend- 
ant. 

The  Plaintiffs,  previously  to  the  commencement  of 
the  action,  duly  demanded  possession  of  the  said  stores 
and  furniture  from  the  Defendant,  which  he  refused  to 
delif  er  up. 

The  Court  was  to  decide,  whether  the  Plantiffs  as 
assignees  of  Driver  were  entitled  to  recover ;  and  if  so. 
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the  verdict  was  to  stand ;  but  if  otherwise»  a  nonsuit 
was  to  be  entered. 

Hoggins  for  the  Plaintifis.  The  verdict  ought  to  stand, 
for  no  interest  in  the  goods  in  question  passed  to  the 
Defendant  under  Driver^s  letter  of  October  18.  either  by 
way  of  lien,  or  legal  or  equitable  sale.  Not  by  way  of 
lien,  for  Driver  was  a  joint  adventurer  in  the  voyage,  and 
Tremli/n  was  agent  to  Driver  as  to  the  cabin  furniture, 
and  to  the  Defendant  as  to  the  rest  of  the  ship.  If  he 
was  agent  for  Driver^  no  lien  could  arise,  for  the  Defend- 
ant never  obtained  possession  of  the  goods.  And  the 
letter  of  the  18th  did  not  amount  to  a  sale,  because  it 
imposed  no  obligation  on  the  Defendant,  was  supported 
by  no  consideration,  and  was  therefore  revocable  by 
Driver.  It  was  a  mere  authority  without  an  interest, 
revoked  by  the  bankruptcy,  and  of  no  validity  against 
creditors.  Even  an  agreement  that  the  Defendant 
should  retain  the  goods  in  case  of  bankruptcy  would  not 
avail  him,  unless  he  were  in  possession  before  the  bank- 
ruptcy ;  Tripp  V.  Armitage  (a) ;  and  Tremiyn  could  not 
hold  them  as  trustee  for  the  Defendant,  unless  he  ac- 
cepted the  trust,  Williams  v.  Everett  (i),  or  expressly 
made  an  appropriation ;  Brind  v.  Hampshire  (r). 


Peacock  for  the  Defendant.  On  Driver^  deserting  the 
ship,  Trendyn^  the  chief  mate,  took  the  command  as  his 
successor  in  the  owner's  right.  Tremlytii  therefore,  was 
from  that  time  the  agent  of  the  Defendant,  and  not  of 
Driver,  The  20002.  was  to  be  paid  by  Driver^  not  for 
the  use  of  the  cabins,  but  for  the  command  of  the  ship; 
and,  when  Trendyn  took  the  command,  he  took  the  cabin 
as  well  as  the  rest  of  the  ship,  as  agent  of  the  Defendant. 

Then,  the  letter  of  October  18th  was  not  a  bare  author- 


{a)4iMees.SfWelsh.6%l. 
(6)  \^  East,  5%% 


(c)  IMm.SsWM».S65. 
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ity,  bat  an  authority  coupled  with  an  interest,  and  there- 
fore not  revocable ;  fValsh  v.  Whitcomb  (a) :  at  all  events, 
it  gave  the  Defendant  an  equitable  right  to  take  the 
goods,  which  would  be  sufficient  as  against  Driver^s 
assignees;  Winch  w.  Keeley{b\  Ex  parte  South  {c).  And 
the  debt  due  from  Driver  to  the  Defendant  was  a  suffi- 
cient consideration  for  the  assignment.  In  Bailey  v. 
Culverwell  (d),  Culveraoell  and  Co.,  as  brokers  for  Carrol^ 
sold  goods  then  in  their  possession,  to  Halliwell,  which 
were  paid  for  by  a  bill  drawn  by  HalliwelU  and  accepted 
by  Walduck.  Halliwell  ordered  Ctdverwell  and  Co.  to 
keep  the  goods  in  their  hands,  and  sell  them  if  they  could 
make  a  certain  profit.  Before  the  bill  became  due, 
Walduck  failed,  and  Culverwells  applied  to  Halliwell  for 
security  for  the  bill ;  whereupon  he  gave  them  an  order 
to  sell  the  goods  and  apply  the  proceeds  in  payment  of 
the  bill.  Halliwell  afterwards,  and  before  the  goods 
were  sold,  became  bankrupt.  Culverwell  and  Co.  handed 
over  the  goods  to  Carrol,  at  his  request,  but  he  afterwards 
returned  them ;  and,  after  they  were  returned,  HalliweWs 
assignees  having  made  a  demand  of  the  goods,  brought 
trover.  It  was  held,  that  they  could  not  maintain  it ; 
for  after  the  order  .given  by  Halliwell  to  Culverwell 
and  Co.  to  sell  the  goods  and  apply  the  proceeds  in 
payment  of  the  bill,  they  remained  in  their  hands,  sub- 
ject to  that  charge,  because  Culverwell  and  Co.  must  be 
presumed  to  have  asked  security  as  agents  for  Carroty 
whose  ratification  of  their  act  for  his  benefit  might  also 
be  inferred.  That  case  is  in  point  for  the  Defendant. 
In  Brind  v.  Hampshire  the  only  question  was  as  to  the 
authority ;  the  PlaintiflF  had  no  interest.  In  Tripp  v. 
Armitage  there  was  no  delivery.  Here,  the  letter  of  Oc- 
tober 18th  was  an  order  to  the  Defendant  to  keep  that  of 
which  he  was  already  in  possession  by  his  agent  Trem^ 
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(a)  2  j?jp.  565. 
(6)  1  T.  R.  6X9. 
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lyn  ;  and  even  if  he  were  not  before  that  time  in  posses- 
sion, it  is  clear  that  an  assignment  may  be  made  of  goods 
at  sea;  HaiUe  v.  Smith  {a\  Lempriere  v.  Pasley  (6), 
Wright  V.  Campbell,  {c) 


Hoggins  in  reply.  It  is  not  enough  that  the  De- 
fendant was  in  possession  unless  the  letter  of  October 
18th  operated  as  a  legal  or  equitable  assignment,  an 
effect  which,  according  to  the  principle  laid  down  in 
Tripp  V.  Armitage^  it  could  not  have,  as  the  possession 
was  never  altered.  The  defendant  was  to  keep  posses-' 
sion  vohen  the  ship  amved:  that  implied  that  he  had  no 
possession  before  the  arrival.  The  goods  remained  in 
the  order  and  disposition  of  the  bankrupt ;  if  they  had 
been  destroyed,  the  loss  must  have  fallen  on  him ;  and 
on  that  ground  also  the  Plaintiffs  are  entitled  to  recover. 
[^Maule  J.  It  would  be  of  no  avail  that  they  should  be 
in  the  order  and  disposition  of  the  bankrupt,  unless 
with  the  consent  of  the  true  owner ;  and  there  is  here 
no  consent  on  the  part  of  the  Defendant] 

TiNDAL  C.  J.  The  question  in  the  case  before  us 
turns  on  the  point  whether  or  not,  at  the  time  of  the 
letter  of  the  18th  of  October  1834,  the  Defendant  was 
in  actual  or  virtual  possession  of  the  goods  in  question ; 
because,  if  he  was,  the  words  used  in  the  letter  amount 
to  an  equitable  mortgage  of  the  goods  upon  a  sufficient 
consideration,  namely,  the  antecedent  debt  due  from 
Driver  to  the  Defendant.  A  communication  took  place 
between  the  parties  in  Londoti^  the  goods  being  then  at 
sea  on  the  voyage  home,  and  Driver  wrote  the  letter  au- 
thorising the  Defendant  to  keep  them  as  a  security  for 
the  debt  due  from  him :  so  far  the  case  falls  within 
Lempriere  v.  Fadey.     Then  the  question  is,  in  whose 


(a)  1 J9.  ^  P.  bQZ. 
(6)  %T.R.  485. 
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custody  the  goods  were  on  the  18th  of  October  1834. 
They  were  the  absolute  property  of  Driver  when  the 
ship  sailed  from  London*  On  her  arrival  in  Algoa  Bay^ 
Driver^  for  purposes  of  hb  own,  quitted  the  command 
of  the  ship,  and  Tremlyriy  the  mate,  succeeded  to  it ; 
not  as  the  agent  of  Drive)-,  but  by  the  law  merchant  as 
agent  of  the  owner.  It  is  true  a  letter  was  written  by 
Driver,  informing  Tremlyn  of  the  circumstances  under 
which  he  had  quitted  the  ship,  to  which  it  does  not 
appear  that  any  answer  was  returned,  and  the  statement 
in  the  case  is,  that  the  command  was  taken  by  Tremlyn* 
on  Driver^s  giving  it  up.  The  Defendant,  upon  hearing 
of  what  had  happened,  confirmed  Tremlyn  in  the  com- 
mand, though  he  was  as  much  the  agent  of  the  De- 
fendant before  the  confirmation  as  after ;  but  that  letter 
of  the  Defendant,  in  effect,  is  material,  for  it  shews  that 
part  of  the  goods  belonged  to  the  Defendant  and  part 
to  Driver,] —  "  It  will  be  difficult  for  you  to  know  what 
moneys  or  property  belong  to  him  and  what  to  me,  as 
owner  of  the  ship  : "  and  this  is  shewn  by  the  meeting 
of  the  Defendant  and  Driver  in  October,  when  Driver 
writes,  "  I  hereby  authorise  you  to  keep  possession  of 
all  cabin  furniture  and  other  property  of  mine  on  board 
the  BoUon,'*  The  expression  keep,  implies  that  Driver 
knew  the  Defendant  was  then  in  possession  both  of  the 
cabin  furniture,  and  of  other  property  belonging  to 
Driver.  To  limit  this  to  a  keeping  on  the  arrival  of 
the  ship  and  not  before,  would  be  a  narrower  construc- 
tion than  the  parties  meant  to  be  applied  to  the  expres- 
sion. I  think,  therefore,  that  at  the  time  in  question 
the  Defendant  was  in  possession  of  the  property  con- 
veyed, and  had  it  on  an  equitable  pledge  till  Driver^s 
debt  should  be  satisfied.  It  has  been  urged  that  the 
letter  did  not  render  it  obligatory  on  the  Defendant  to 
take  the  goods ;  and  that  if  they  had  perished  the  loss 
would  have  fallen  on  Driver.     That  observation  applies 
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,  J  .« ,  ,  ,    ^        -     .e  are  distrained 

lyn;  and  even  if  he  were  not  before  tr  ,     ,    ,. 

.^  .     ,        ,    ^  .  tresh  distress  may 

sion,  It  IS  clear  that  an  assignment  vr  '' 

at  sea;    Haille  v.  Smith  (a),  Z> 

Wright  V.  Campbell,  (c) 


Defendant 


.    ^aestion  is,  whether  Trendyn 

jin  furniture  as  agent  of  the 

^a  Driver  gave  the  Defendant  a 


Hoggins  in  reply.     It 

fendant  was  in  possess^ 

18th  operated  as  a  '        .     ^     ,  .     ,  ,        ^  .      .   . 

effect  which,  accor.',/^'^""'y  *^'  *"*  ^«^^    ^^f'" being 

Tripp  V.  Armitar   >  ""'^  ^''""^•J^  **"=  ""■'*'  ^"^  "^t 

was  never  altevy''^'^  ^''•'>''  '""^  '^'''"'^^  *''*"  ^"^ 
,       .,    ^j^  agent  of  tlie  owner.     In  that  command 

Zles^Z  -..^^'"•^   ^y  ^^^  ^««"  '■'•>'"  ^^^  Defendant. 
^  him  at  St.  Helena^   and    in  which  the 


the  ord  /^^^^ 

pt^^h\c\i  he  might  have  belonging  to   Captain 


been 


on 

r 


jr  I  enjoined  him  to  retain  in  his  own  hands  any 
Tremlyn^  therefore,  as  agent  of  the  Defendant, 


yi^' 


^-  a  \^  possession  of  the  goods,  the  Defendant  is  con- 
^' lively  in  possession;   and  then,    on   the    18th  of 
^Q^oberi  Driver^  at  the  request  of  the  Defendant,  writes 
jetter  authorising  him  to  keep  possession,  for  the  satis- 
Action  of  his  debt.     If  that  does  not  give  a  lien,  I 
j^now  not  what  could  give  it.     It  has  been  contended 
for  the  Plaintiffs,  that  the  effect  of  the  letter  is  only  to 
authorise  the  Defendant  to  detain  the  goods  on  their 
arrival  in  London.     I  cannot  agree  in  that  construction 
of  the  instrument :  the  word  keep  implies  that  the  goods 
were  already  in  the  Defendant's  possession,  and  there- 
fore our  judgment  must  be  for  the  Defendant. 

CoLTMAN  J.  The  main  question  is,  in  whose  posses- 
sion the  goods  were  on  the  18th  of  October.  If  the 
Defendant  had  himself  taken  possession  of  the  goods 
when  Driver  deserted  the  ship,  no  doubt  could  have 
been  entertained  ;  but  Iremlyn  took  possession  of  them 
as  his  agent  and  by  his  authority ;  and,  he  being  so 
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Sver  authorbes  the  Defendant  to  keep 
Sears  to  me  to  convey  a  present  right      _ 

N,     ,  ,  BeXiOHEB 

had  possession,  and  then  Dnver  ^ 

'  OlDFIEIiD. 


fiver  left  the  ship,  Tremlyn^  the 

^        ^  .11  for  the  benefit  of  the  Defendant, 

\  '^  ^e  ship.     That  being  so,  Driver  writes 

^  .idant  in  answer  to  an  application  for  secu- 

1  hereby  authorise  you  to  keep  possession  of  all 

jio  famiture  and  other  property  of  mine  on  board, 

when  the  ship  arrives,  and  place  the  value  to  the  credit 

of  my  account  with  you."     Considering  the  situation  of 

the  parties,  the  meaning  of  that  letter  is,  ^^  you  have 

now  possession  of  property  of  mine,    and  I  authorise 

you  to  keep  it  for  the  security  of  your  debt." 

The  goods,  therefore,  are  pledged,  and  cannot  be 
redeemed  without  payment  of  the  debt. 

Judgment  for  Defendant. 


Huntley  v.  Bulwer  and  Others. 


Nov.  18. 


HTHIS  action  was  brought  by  the  PlaintiflF  to  recover  PlaintifTbeing 

the  sum  of  74/.  75.  Sd.,  being  the  balance  alleged  employed  as 
*   I     J  i_-  .  ,1.  •        an  attorney  to 

to  be  due  to  him  as  the  attorney  employed  m  prosecutmg  conduct  an 

an  appeal  for  the  Defendants,  who  were  the  church-  appeal  against 
wardens  and  overseers  of  the  poor  of  the  parish  of  ^jA'p^per 
Bamden  Btdhouse^  Essexy  for  the  year  1835.  omitted  to 

The  Defendants  pleaded,  first,  payment,  except  as  to  ®^^f  *^^ 
32.  125.  2d,y  parcel,  &c.;  secondly,  a  set-off;  thirdly,  appeal  at  the 

first  sessions 
after  the  removal^  and  proceeded  to  the  second  sessions^  after  having  served  the 
respondents  with  a  notice  of  the  grounds  of  appeal^  signed  by  himself,  instead  of 
the  OTerseers  of  the  appellant  parish. .  The  Besdons  having  refused  to  hear  the 
sppeil.  Held,  that  Phuntiff  was  not  entitled  to  recover  for  his  services. 
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1839.  to  all  cases  of  the  sort :  but  where  cattle  are  distrained 
for  rent,  if  they  die  while  in  pound,  a  fresh  distress  may 
be  made. 

Our  judgment  must  be  for  the  Defendant 

BosANQUET  J.  The  plain  question  is,  whether  TrenJyn 
took  possession  of  the  cabin  furniture  as  agent  of  the 
Defendant,  and  whether  Driver  gave  the  Defendant  a 
lien  on  it  by  way  of  security  for  his  debt  Driver  being 
captain  of  the  ship  and  Tremlj/n  the  mate.  Driver  de- 
serted the  ship  at  Algoa  Barj^  and  Tremlyn  then  took 
the  command  as  agent  of  tlie  owner.  In  that  command 
be  was  confirmed  by  the  letter  from  the  Defendant, 
which  reached  him  at  St.  Hel&ia^  and  in  which  the 
Defendant  enjoined  him  to  retain  in  his  own  hands  any 
property  which  he  might  have  belonging  to  Captain 
Driver.  Tremlyti,  therefore,  as  agent  of  the  Defendant, 
being  in  possession  of  the  goods,  the  Defendant  is  con- 
structively in  possession ;  and  then,  on  the  1 8th  of 
October^  Driver,  at  the  request  of  the  Defendant,  writes 
a  letter  authorising  him  to  keep  possession,  for  the  satis- 
faction of  his  debt  If  that  does  not  give  a  lien,  I 
know  not  what  could  give  it  It  has  been  contended 
for  the  Plaintiffs,  that  the  effect  of  the  letter  is  only  to 
authorise  the  Defendant  to  detain  the  goods  on  their 
arrival  in  London.  I  cannot  agree  in  that  construction 
of  the  instrument :  the  word  keep  implies  that  the  goods 
were  already  in  the  Defendant's  possession,  and  there- 
fore our  judgment  must  be  for  the  Defendant 

CoLTMAN  J.  The  main  question  is,  in  whose  posses- 
sion the  goods  were  on  the  18th  of  October.  If  the 
Defendant  had  himself  taken  possession  of  the  goods 
when  Driver  deserted  the  ship,  no  doubt  could  have 
been  entertained  ;  but  Tremlyn  took  possession  of  them 
as  his  agent  and  by  his  authority ;  and,  he  being  so 
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in  possessioDy  Driver  authorises  the  Defendant  to  keep 
the  goods :  that  appears  to  me  to  convey  a  present  right 
of  lien :  tbe  Defendant  had  possession,  and  then  Driver 
confened  the  lien. 
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Maule  J.  When  Driver  left  the  ship,  Tremlyn^  the 
mate,  took  possession  for  the  benefit  of  the  Defendant, 
the  owner  of  the  ship.  That  being  so,  Driver  writes 
to  tbe  Defendant  in  answer  to  an  application  for  secu- 
rity, "  I  hereby  authorise  you  to  keep  possession  of  all 
cabin  furniture  and  other  property  of  mine  on  board, 
when  the  ship  arrives,  and  place  the  value  to  the  credit 
of  my  account  with  you.''  Considering  the  situation  of 
the  parties,  the  meaning  of  that  letter  is,  **  you  have 
now  possession  of  property  of  mine,  and  I  authorise 
you  to  keep  it  for  the  security  of  your  debt." 

The  goods,  therefore,  are  pledged,  and  cannot  be 
redeemed  without  payment  of  the  debt. 

Judgment  for  Defendant. 


Huntley  t;.  Bulwer  and  Others. 


Nov.  18. 


HTHIS  action  was  brought  by  the  PlaintiflF  to  recover  PlaSntifrbeing 

the  sum  of  74t  7s.  Sd.,  being  the  balance  alleged  employed  as 
.   L    J  I  .  ,  ,        1  .  .an  attorney  to 

to  be  due  to  him  as  the  attorney  employed  m  prosecuting  conduct  an 

an  appeal  for  the  Defendants,  who  were  the  church-  appeal  against 
wardens  and  overseers  of  the  poor  of  the  parish  of  ^^'p™^ 
Bamden  BuUiouse^  Essex,  for  the  year  1835.  omitted  to 

The  Defendants  pleaded,  first,  payment,  except  as  to  ®^^5  *^^ 
^l  12$.  2i,  parcel,  &c. ;  secondly,  a  set-off;  thirdly,  appeal  at  the 

first  sesaiona 
*^  the  removal^  and  proceeded  to  the  second  sessions^  after  having  served  the 
'cspondenta  with  a  notice  of  the  grounds  of  appeal^  signed  by  himself,  instead  of 
^  OTeneers  of  the  appellant  parish. .  The  sessions  having  refused  to  hear  the 
■Ppeil,  Held,  that  Phuntiff  was  not  entitled  to  recover  for  his  services. 
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V. 
BULWER. 


payment  of  the  SL  125.  2d.  into  Court;  and  non  damni^ 
Jtcatus  vUra. 

At  the  trial  before  Tindal  C  J.,  it  appeared  that,  on 
the  12th  of  December  1835,  an  order  under  the  hands 
and  seals  of  two  magistrates  of  Kent^  was  made  for  the 
removal  of  a  pauper  from  the  parish  of  Hdy  CrosSf 
Westgatef  in  Kent^  to  the  Defendants'  parish. 

On  the  29th  December^  the  Defendant  Bulwer  in- 
structed the  Plaintiff  to  prosecute  an  appeal  against 
suoh  order ;  and  the  Plaintiff,  upon  looking  at  the  order, 
observed,  "  you  have  just  hit  it,"  meaning  that  there 
was  just  time  to  give  notice  of  appeal  for  the  then  next 
sessions  to  be  holden  at  Maidstone  on  the  7th  January 
18S6.  The  Plaintiff  thereupon  prepared  the  notice  of 
appeal  and  statement  of  grounds  thereof,  and  served 
the  same  on  the  31st  December^  though  the  practice  of 
the  sessions  required  that  the  notice  of  appeal  should ' 
be  served  at  least  eight  clear  days  before  the  sessions ; 
and  notwithstanding  the  eighteenth  section  of  the 
4  &  5  ^.  4.  c.  76.,  requires  that  the  statement  of  the 
grounds  of  appeal  shall  either  be  given  with  the  notice 
of  appeal,  or  fourteen  days,  at  least,  before  the  first 
day  of  the  sessions  at  which  the  appeal  is  intended  to 
be  tried,  and  that  such  statement  shall  be  signed  by  the 
overseers  or  guardians  of  the  poor  of  the  appellant 
parish,  the  statement  of  the  grounds  of  appeal  delivered 
by  the  Plaintiff  was  not  signed  by  the  overseers. 

The  county  of  Kent  is  divided  into  two  sessional  dis- 
tricts, and  the  respondent  parish  is  situated  in  the 
eastern  division,  the  sessions  for  which  were  holden  at 
Canterbury  on  the  5th  o{  January  1836. 

The  Plaintiff  went  to  the  sessions  at  Maidstone^  where 
the  respondents  objected  to  the  hearing  of  the  appeal, 
contending  that  it  should  have  been  entered  at  Canterbury;^ 
and  that  the  notice  of  the  grounds  of  appeal  should  have 
been  signed  by  the  overseers,  and  delivered  fourteen  days 
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before  the  sessions.  By  the  indulgence  of  the  Court, 
however,  and  by  the  consent  of  the  respondent's  soli- 
citor, and  upon  payment  of  16/.  for  the  respondent's  costs, 
leave  was  given  to  enter  the  appeal  at  Maidstone,  and 
respite  it  to  the  next  sessions  for  the  eastern  division  of 
the  county  of  Kent,  to  be  held  at  Canterbury  in  April 
1836.  But  instead  of  entering  the  appeal,  and  ob- 
taining an  order  to  respite  it  to  the  following  sessions 
for  East  Kent,  the  Plaintiff  left  Maidstone,  and  took  no 
further  steps  in  the  matter  at  that  time. 

In  February  1836,  he  served  fresh  notices  for  the 
following  sessions,  to  be  held  at  Canterbury ;  but  the 
notice  of  appeal  and  of  the  grounds  thereof,  were  again 
signed  by  the  Plaintiff  as  attorney  for  the  officers  of  the 
appellant  parish,  instead  of  being  signed  by  the  parish 
officers. 

The  Plaintiff,  with  the  Defendant  Butwer  9Sid,  the 
witnesses,  went  to  Canterbury,  and  were  met  at  the 
sessions  by  the  respondent's  solicitor,  who  objected  to 
the  appeal  being  heard,  on  the  ground  that  it  had  not 
been  entered  at  the  last  Maidstone  sessions,  and  respited 
to  the  then  following  sessions  at  Canterbury.  The 
JQsdces  refused  to  hear  the  appeal ;  and  the  order  of 
the  magistrates  for  the  removal  of  the  pauper  stood 
confirmed. 

The  Plaintiff,  before  he  started  for  the  sessions  in 
April  1836,  applied  to  the  parish  officers  for  an  advance 
of  20/.  towards  paying  the  expenses  of  his  journey  and 
the  fees  of  the  appeal;  two  of  the  Defendants  and  an 
occupier  in  the  parish,  consented  to  advance  out  of  their 
own  pockets  the  sum  of  51.  each,  which  they  paid  to 
the  Plaintiff,  and  for  which  he  gave  credit  in  his  bill. 

It  was  objected,  on  behalf  of  the  Defendants,  that 
ibe  Plaintiff's  ignorance  in  the  matter  of  the  notices, 
nid  hb  negligence  in  omitting  to  enter  and  respite  the 
appeal  at  Maidstone,  had   rendered  his  services  mis- 
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chievous  to  the  parish  by  fixing  it  with  a  pauper  who 
might  otherwise  have  been  removed,  and  that  therefore 
this  action  did  not  lie ;  and  the  Chief  Justice  being  of 
that  opinion,  the  Plaintiff  was  nonsuited,  with  leave  to 
move  to  set  aside  the  nonsuit  and  enter  a  verdict 
instead. 


Wilde  Serjt  obtained  a  rule  nisi  to  that  effect,  chiefly 
on  the  ground  that  the  Defendants,  after  paying  15/.  in 
part  of  the  Plaintiff's  bill,  were  precluded  from  saying 
that  his  services  were  useless ;  and  that  if  negligence 
were  set  up  as  a  defence,  it  ought  to  have  been  pleaded. 

Kelly  and  James  shewed  cause.  The  Defendants  are 
not  bound  by  an  advance  of  money  made  previously  to 
the  sessions  at  which  the  appeal  was  rejected,  and  before 
the  Plaintiff's  ignorance  and  negligence  were  discovered. 
His  services  having  turned  out  useless  he  was  not  enti- 
tled to  make  any  charge  for  them,  and  the  propriety  of 
the  nonsuit  cannot  be  impeached.  Hill  v.  Featherstati* 
liaugh  (a)  is  in  point. 

Wilde  and  Hughes^  in  support  of  the  rule,  contended 
there  was  no  such  negligence  as  ought  to  deprive  the 
Plaintiff  of  his  right  to  a  verdict  An  Essex  attorney 
was  not  bound  to  know  the  sessional  divisions  of  the 
county  of  Kent^  or  the  exact  time  for  notice  required  by 
those  sessions  :  six  days  was  not  sufficient  time  to  enable 
the  appellants  to  inquire  into  the  particulars  of  their 
case ;  they  were  not  bound  therefore  to  go  to  the  ses- 
sions at  Maidstone ;  and  those  sessions  had  no  authority 
to  enter  and  respite  a  case  from  a  parish  in  the  eastern 
divisioiv;  the  April  sessions  at  Canterbury  were,  under 
the  circumstances,  the  first  possible  sessions  for  the  ap- 
pellants; the  Court  there  ought  to  have  heard  the  appeal ; 

{a)  7Bingh.569. 


S  VICTORIA. 


lis 


and  might  have  been  compelled  to  do  so  by  mandamus  ; 
the  Plaintiff  was  not  responsible  for  their  refusal,  or  for 
the  event  of  the  appeal.  The  respondents,  by  raising 
objections  to  the  hearing  at  the  Canterbury  sessions,  had 
in  effect  violated  the  agreement  they  entered  into  at 
Maidstone^  and  the  Plaintiff  ought  not  to  suffer  for  mis- 
conduct over  which  he  had  no  control. 


1839. 


TiNDAL  C.  J.  One  thing  is  quite  clear :  that  the 
Defendants  have  derived  no  benefit  from  the  work  and 
labour  in  respect  of  which  the  Plaintiff  sues.  What 
they  bargained  for  was,  that  the  question,  whether  or 
not  the  pauper  belonged  to  their  parish,  should  at  least 
be  tried.  But  every  step  taken  shews  that  the  Plaintiff 
was  ignorant  of  the  rules  of  law  by  which  he  was  to 
obtain  a  trial.  First  he  gives  six  days'  notice  instead  of 
eight,  and  goes  to  the  sessions  of  the  Western  division 
of  Kent  instead  of  those  of  the  Eastern,  to  which  the 
respondent  parish  belonged.  When  he  found  he  was 
wrong  both  as  to  time  and  place,  he  might  still  have 
entered  and  respited  the  appeal  at  Maidstone  for  the 
next  sessions  at  Canterbury.  But,  as  he  omitted  to  do 
that,  the  agreement  he  made  with  the  respondent's  at- 
torney was  altogether  nugatory.  Even  if  he  had  en- 
tered the  appeal  at  Maidstone^  there  was  another  objec- 
tion fatal  to  its  being  heard  at  Canterbury :  the  statement 
of  the  grounds  of  appeal  ought  to  have  been  signed  by 
the  overseers  of  the  appellant  parish  ;  but  the  Plaintiff 
omitted  to  obtain  their  signature,  although  his  bill  con- 
tained a  charge  for  attendance.  In  the  whole  conduct  of 
the  business  there  is  a  want  of  that  fair  professional 
skill  which  every  attorney  is  bound  to  bring  into  the 
market,  and  therefore  this  rule  must  be  discharged. 


BosANQUET  J.     The  question  is,  whether  the  labour 
for  which  the  Plaintiff  charges,  has  not  proved  wholly 
I  2 
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useless  to  the  Defendants  by  reason  of  gross  negligence 
in  the  Plaintiff.  The  objection  is,  not  that  the  pro- 
ceedings in  the  appeal  have  turned  out  unproductive, 
and  that  the  claim  of  the  parish  officers  to  settle  the 
pauper  on  the  respondent  parish,  has  been  defeated; 
but  that,  owing  to  the  Plaintiff's  default,  the  appeal  has 
not  been  tried. 

It  is  necessary  that  an  appeal  should  be  made  to  the 
next  practicable  sessions,  but  it  is  sufficient  if  it  be 
entered  and  respited  at  those  sessions. 

The  Plaintiff  is  employed  just  before  the  Epiphany 
sessions,  18S6,  and  he  says  to  his  employers,  ^*you  have 
just  hit  the  time ;''  and  so  they  had ;  for  though  they 
were  not  in  time  to  try,  it  was  competent  to  them  to  have 
entered  and  respited  either  at  the  Canterbiay  or  Maid" 
stone  sessions,  and  they  had  ample  time  to  do  so.  The 
Plaintiff,  however,  although  he  went  to  Maidstone^ 
omitted  to  make  any  entry,  and  when  he  applied  to  the 
Easter  sessions  at  Canterbury^  the  Court  refused  to  hear 
him,  on  the  ground  .that  they  had  no  jurisdiction,  the 
appeal  not  having  been  entered  and  respited  at  the 
previous  sessions.  The  Plaintiff  says  he  was  led  into 
this  by  an  agreement  with  the  respondent  parish :  the 
agreement  was,  that  he  should  enter  and  respite  at 
Maidstone,  and  try  at  Canterbury,  and  he  omitted  to 
enter  and  respite:  but  if  he  had  entered  into  an  agree- 
ment that  the  appeal  should  be  tried  at  a  sessions  which 
had  no  jurisdiction  to  hear  it,  that  is  part  of  bis  own 
negligence  and  ignorance,  and  cannot  bind  the  Defend- 
ants. Even  if  the  Easter  sessions  had  had  jurisdiction 
to  try,  it  would  not  have  availed  the  Plaintiff,  for  he  had 
not  delivered,  fourteen  days  before  the  sessions,  notice 
of  the  grounds  of  appeal  signed  by  the  parish  officers : 
the  Defendants,  therefore,  have  derived  no  benefit  from 
his  services,  and  this  rule  must  be  discharged. 
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Maule  J.  I  am  of  opinion  that  it  is  a  sufficient 
defence  to  this  action  that  a  consideration  for  the  Plain- 
tiff's demand  does  not  arise.  The  Plaintiff  undertook 
to  put  the  Defendants  in  the  way  of  trying  their  appeal 
at  the  quarter  sessions ;  he  has  not  done  that,  but  has 
failed,  from  gross  ignorance  or  negligence.  If  he  did 
not  understand  this  branch  of  his  business,  he  should 
have  sought  assistance  from  some  one  more  versed  in  it. 
The  Stat.  9  G.  1.  c.  7.  s.  8.  gave  him  a  right  to  enter 
and  respite  at  the  Epiphany  sessions ;  he  was  ignorant 
of  that  very  familiar  law ;  and  he  seems  never  to  have 
looked  at  the  eighty-first  section  of  4  &  5  fF.  4f.  c.  76., 
which  requires  that  the  fourteen  days'  notice  of  the 
grounds  of  appeal  shall  be  signed  by  the  overseers 
themselves.  In  consequence  of  bis  ignorance,  the  whole 
proceeding  has  failed  to  give  the  parish  an  opportunity 
of  trying  the  appeal  on  its  merits.  Instead  of  that,  he 
purchases  of  the  respondent  parish  for  16/.,  what  they 
could  not  grant,  but  what  he  had  a  right  to  do  for  no- 
thing; namely,  to  enter  and  respite  the  appeal.  Sup- 
posing even  that  there  had  been  an  agreement  that  he 
should  try  at  the  Easier  sessions  without  such  entry,  it 
is  very  doubtful  whether  those  sessions  could  have  acted 
on  such  an  agreement,  for  they  might  thereby  have  been 
dealing  with  the  interests  of  other  parishes  not  parties 
to  the  agreement. 

As  the  Plaintiff  omitted  to  enter  and  respite  the 
appeal  at  the  first  sessions,  or  even  to  deliver  a  notice 
signed  by  the  overseers  for  the  second,  the  charge  of 
gross  ignorance  or  negligence  has  been  made  out|  and 
this  rale  must  be 

Discharged. 


18S9. 

Huntley 

r. 
BuLwnt. 
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jviw.  19.  Brown  t;,  Watson. 

Upon  a  re-       T\^  ^  Judge's  order,  this  cause  and  all  matters  in 

ference  0  a  difference  between   the  parties  were   referred  to 

cause  and  of  ^ 

all  matters  in  arbitration ;  and  it  was  ordered  that  the  Plaintiff  should 

difference  be-    purchase  of  the  Defendant  and  the  Defendant  sell  to 

tween  Plain— 

tiff  and  De-      ^^®  Plaintiff  a  moiety  of  the  brig  Test  for  940/.;  and 

fendant,  the      that  if  the  arbitrators  should  find  any  money  to  be  due 

main  q^fstion  f^^^  ^j^^  Defendant  to  the  Plaintiff,  the  moiety  of  it 

■was,  which  of  . 

them  should     should  be  paid  by  the  Defendant  at  such  time  and 

pay  the  ex-      place  as  the  arbitrators  should  direct,  and  tlie  remaining 

ship  in  which  "^^iety  be  retained  by  the  Defendant  in  part  payment 

they  had  been  of  the  said  sum  of  940/.  for  the  Defendant's  share  of 

jointly  in-        ^.j^^  y^-       ^^^  should  it  exceed  940/.,  then  the  Plaintiff 

terested,  in-  ^ ' 

curred  after      was  to  mortgage  the  brig  to  the  Defendant  for  the  de*- 

Mardh  24th,  ficiency :  that  on  the  day  the  arbitrators  should  direct 

arbitrators  di-  ^®  Defendant  to  pay  the  moiety  of  the  sum  due  from 

rected  Plain-  him,  he  should  deliver  to  the  Plaintiff  a  bill  of  sale  of 

toff  to  pay  ^g  Defendant's  moiety  of  the  brig,  and  the  Plaintiff 

give  Defend-  should  at  the  same  time  execute  and  deliver  to  the 

ant  a  bond  of  Defendant  a  mortgage  of  the  brig,  to  secure  to  him 

against  the  ^^^  difference  between  the  sum  to  be  paid  by  him  and 

payment  of  940/. ;  and  that  the  arbitrators  should  be  at  liberty  to 

sue    ex-  award  to  the  Plaintiff,  if  they  should  think  fit,  such 

penses.  ilela^  ... 

that  the  award  sum  as  he  might  be  entitled  to,  if  any,  in  consequence  of 

was  good.  |,is  providing  another  master  to  take  charge  of  the  brig 
pn  her  then  present  voyage  from  London  to  Archangel 
and  back,  in  order  to  have  the  matters  in  difference 
brought  to  a  speedy  conclusion. 

By  their  award,  bearing  date  Mat/  29th,  1839,  the 
arbitrators  found  that  there  was  due  from  the  Defend- 
ant to  the  Plaintiff  in  respect  of  the  cause  and  matters 
in  difference  (including  the  sum  which,  in  the  judg- 


S  VICTORIA. 


119 


mentof  the  arbitrators,  the  Plaintiff  was  entitled  to  in 
consequence  of  his  providing  another  master  to  take 
charge  of  the  brig  on  the  said  voyage,)  57/.  175.  6rf.,  a 
moiety  of  which  they  directed  the  Defendant  to  pay  to 
the  Plaintiff  on  the  8th  of  June  1839,  the  other  moiety 
to  be  retained  by  the  Defendant  in  part  payment  of  the 
purchase-money  of  his  share  of  the  brig :  they  awarded 
that  the  parties  should  pay  in  equal  moieties  all  debts 
incurred  in  respect  of  the  brig  previously  to  the  24?th  of 
March  1838,  and  that  the  Defendant  should  not  bear 
any  portion  of  the  debts  incurred  for  the  brig  after  that 
day:  they  then  ordered  the  Plaintiff,  at  his  own  ex- 
pense, to  prepare  and  deliver  to  the  Defendant  on  the 
8th  of  June  1839,  a  bond  in  the  penal  sum  of  1500/., 
conditioned  for  the  payment  by  the  Plaintiff  of  all  debts 
incurred  in  respect  of  the  brig,  subsequently  to  the  24th 
of  March  1838. 

On  an  affidavit,  that  between  the  24th  of  March  1838, 
and  the  3d  of  August  1838,  (on  which  latter  day  the 
Plaintiff  agreed  with  the  Defendant  for  the  purchase  of 
his  moiety  of  the  brig,)  the  debts  incurred  in  respect  of 
the  brig  amounted  to  100/.  and  upwards,  and  that  had 
the  Plaintiff  known  that  the  arbitrators  had  power  to 
order  the  Plaintiff  to  pay  all  the  debts  incurred  sub- 
sequently to  the  24th  of  Marchj  he  would  not  have  con- 
sented to  give  so  much  as  940/.  for  the  Defendant's 
moiety  of  the  brig. 


1839. 
finowK 

V. 

Watson* 


Kelly  obtained  a  rule  nisi  to  set  aside  the  award  on 
the  following  grounds;  first,  that  the  award  was  not 
final  or  certain,  the  arbitrators  not  having  stated  what 
portion  of  the  sum  of  50/.  1 75.  6^.  they  had  awarded  in 
respect  of  providing  another  master  to  take  charge  of 
the  brig  on  the  voyage  from  London  to  Archangel  and 
back ;  and  the  arbitrators  having  no  authority  to  direct 
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a  moiety  of  the  50/.  175.  6d.  to  be  paid  and  retained  as 
they  had  done :  secondly,  that  the  arbitrators  had  not 
ascertained  the  amount  of  the  debts  which  they  had 
directed  to  be  borne  in  equal  moieties ;  that  they  had 
made  no  provision  for  the  payment  of  such  debts,  nor 
for  the  repayment  of  any  sum  by  one  party  to  the  other, 
in  case  either  party  should  pay  more  than  one  moiety 
of  such  debts ;  and  that  they  bad  made  no  final  award 
or  adjustment  of  the  said  debts :  thirdly,  that  the  arbi- 
trators had  no  power  to  order  such  bond  to  be  given 
as  stated  in  their  award. 


Wilde  Serjt.  and  Martin  shewed  cause  on  an  affi- 
davit, which  stated  that  the  Defendant  having  had 
several  disputes  with  the  Plaintiff  about  the  brig,  caused 
the  proposed  employment  of  her  by  the  Plaintiff  to  be 
stopped  on  the  24th  of  March  1838,  by  process  out  of 
the  Admiralty  Court :  that  the  disputes  continued  from 
that  time  till  the  Sd  of  August^  when  the  agreement  was 
come  to  which  is  embodied  in  the  above  reference :  that 
there  was  no  matter  in  difference  as  to  the  amount  of 
the  debts  due  in  respect  of  the  brig,-  or  the  mode  of 
paying  them,  nor  were  the  arbitrators  called  on  to 
ascertain  them;  but  the  principal  matter  submitted  to 
them  was,  up  to  what  date  the  joint  liability  ought  to 
continue,  and  from  what  date  the  Plaintiff  should  be 
separately  chargeable. 

Upon  this,  the  second  objection  being  abandoned, 
it  was  contended  that  under  the  authority  to  settle  all 
matters  in  difference,  the  arbitrators  were  bound  to 
award  a  sum  for  the  expenses  of  the  voyage  pending  at 
the  date  of  the  submission ;  and  as  there  had  been  no 
question  before  them  as  to  the  precise  amount,  it  was 
not  necessary  to  shew  on  the  face  of  the  award  how 
much  of  the  51L  ITs.  6d.  was  applied  to  the  charge  for 
providing  a  new  master,  and  how  much  to  other  ex- 
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penses.  With  respect  to  the  bond,  CooJce  v.  Whor^ 
wooi(a)  was  aQ  express  authority^  that  an  award  that 
one  of  the  parUes  shall  be  bound  in  a  bond  is  good: 
and  in  Philips  v.  KnigMei/  (ft),  an  award  that  the  de- 
fendant should  execute  a  covenant  to  indemnify  the 
plaintiff  against  all  costs,  damages,  and  expenses  which 
should  happen  by  means  of  any  further  proceedings  in 
an  action  begun  at  the  instance  of  the  defendant,  was 
held  good. 

£s%  and  Buti,  in  support  of  the  rule.  The  expense 
of  providing  a  new  master  on  the  voyage  pending  at  the 
date  of  the  submission,  could  not  have  been  incurred  till 
after  the  submission  ;  and,  therefore,  the  arbitrators  had 
no  authority  to  deal  with  it.  The  bond  in  Cook  v.  ff7ioi - 
wood  was  a  bond  for  the  payment  of  money  at  a  certain 
time,  and  therefore  in  its  nature  final.  The  bond  here 
was  a  bond  of  indemnity,  and  the  obligee  might  have 
occasion  to  resort  to  it  during  an  indefinite  period;  the 
award,  therefore,  left  the  differences  between  the  parties 
still  unsettled. 

TiNDAL  C.  X  The  first  objection  now  insisted  on  is, 
that  the  arbitrators  had  no  authority  to  deal  with  what 
was  paid  for  providing  a  new  master  on  a  voyage  pend- 
ing at  the  date  of  the  submission.  And,  looking  at  the 
terms  of  the  submission,  I  think  the  objection  ought  not 
to  prevail.  All  matters  in  difference  are  referred ;  and, 
if  any  sum  of  money  is  found  to  be  due  from  the  Defend- 
ant, it  is  to  be  paid  at  such  time  and  place  as  the  arbi- 
trators shall  direct  That  seems  to  refer  to  past  debts  ; 
but  the  next  power  given  seems  to  treat  this  growing  de- 
mand as  if  it  were  bygone ;  for  the  words  are,  that  the 
arbitrators  shall  award  to  the  Plaintiff,  if  they  think  fit. 


1859. 

Brown 
Watsok. 


(a)  3  Saund.  337. 


(6)  Sir.  90S. 
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snch  sum  as  he  may  be  entitled  to,  if  any,  in  consequence 
of  his  providing  another  master  for  the  brig  on  her  then 
present  voyage,  in  order  to  have  the  matters  in  difference 
brought  to  a  speedy  conclusion.  It  is  laid  down  in  Com, 
Dig,  Arbitration,  E.  9.,  ^^  There  shall  not  be  a  con- 
strained construction  to  make  it  to  be  out  of  the  sub- 
mission." The  only  remaining  objection  is,  that  the  ar- 
bitrators had  no  power  to  order  the  Plaintiff*  to  deliver  a 
bond  to  the  Defendant:  if  that  were  so,  it  would  only 
avoid  the  award /tto  tanto;  but  lam  of  opinion  that  they 
had  such  powen  In  Philips  v.  KnightUy^  an  award  that 
the  Defendant  should  execute  a  covenant  to  indemnify 
the  Plaintiff*  against  all  costs,  damages,  and  expenses 
which  should  happen  by  means  of  any  further  proceed- 
ings in  an  action  begun  at  the  instance  of  the  JL)efend- 
ant,  was  held  good ;  and  in  Cooke  v.  Whorwood  it  is  laid 
down  that  though  an  award  that  a  party  shall  find  a 
surety  to  enter  into  a  bond  is  bad,  an  award  that  be 
shall  himself  be  bound  in  a  bond  is  good. 


BosANQUET  J.  I  think  the  payment  ordered  to  be 
made  by  the  Defendant  in  respect  of  the  expense  of 
providing  a  new  master  is  consistent  with  the  terms  of 
the  order  of  reference,  which  treat  it  as  one  of  the 
matters  in  diff*erence;  and  that  when  the  arbitrators 
had  authority  to  say  what  should  be  paid  in  respect 
of  the  master,  they  had  authority  to  say  at  what  time 
it  should  be  paid.  With  respect  to  the  bond,  one 
of  the  matters  in  difference  was,  whether  the  debts  in- 
curred  in  respect  of  the  brig  after  a  certain  day  should 
be  paid  by  the  Plaintiff*,  or  Defendant,  or  by  both :  the 
arbitrators  have  found  that  they  should  be  paid  by  the 
Plaintiff^;  but,  as  the  creditors  were  not  bound  by  the 
award,  the  arbitrators  provided  what  was  necessary  to 
carry  their  award  into  effect,  and  to  secure  the  Defend- 
ant.    Cooke  V.  Whor*wood  is  an  express  authority  that 
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arbitrators  may  award  a  bond  to  be  executed  by  one  of 
the  parties,  though  not  by  a  surety  for  him. 

Maule  J.  As  to  the  first  objection,  I  have  no  doubt 
that  the  arbitrators,  on  taking  the  account,  were  bound 
to  allow  the  Plaintiff  what  he  had  paid  towards  the 
expense  of  providing  a  new  master. 

Upon  the  point  of  the  bond  I  do  not  feel  so  clear ; 
but  it  is  the  less  material,  as,  if  the  objection  were  al- 
lowed to  prevail,  the  award  would  only  be  bad  pro  ianto. 
I  think  the  arbitrators  might  order  a  bond  for  money  to 
be  paid  at  a  certain  day ;  but  that  it  is  not  necessarily 
within  their  powers  to  order  a  bond  indemnifying  a 
party  against  sums  to  be  paid  to  others. 

Rule  discharged. 
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CoLTMAN  J.  was  absent 


See  Ro88  v.  Boards,  8  AdoL  S^  EIL  290. 


Story  *o.  Richardson  and  Another. 


Nw.  21. 


nnHE  first  count  of  the  declaration  stated,  that  before  Plaintiff  and 

and  at  the  time  of  the  retainer  and  employment  of  ^"  *^®  P*^ 
,  ....  ners  employed 

toe  Defendants,  and  of  their  committmg  the  grievance  Defendants 

hereinafter  mentioned,  the   Defendants  exercised  and  as  account- 
carried  on  the  business  of  accountants  ;  that  also  before  t°^aj^J  q^' 
the  retainer  and  employment,  and  before  the  committing  the  accounts 
of  the  said  grievance,  to  wit,  for  and  during  the  year  of  the  firm, 

separate  balance  of  each  partner:  Defendants  made  ont  Plaintiff's  separate 
balance  so  erroneously  and  negligently  that,  relying  on  their  statement,  he  was 
a  considerable  loser  thereby  :  Held^  that  Plaintiff  might  sue  alone  in  case  for  this 
niifetaaiice,  and  that  it  was  no  variance  to  allege  that  Ae  had  employed  Defendants. 


Story 

17. 
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1839.        1834,  the  Plaintiff,  together  with  one  Hugh  James  and 
Richard  RMnson,  had  carried  on  the  trade  and  busi- 
ness of  tailors  in  copartnership ;  and  they,  at  the  time 
jtioHARDsox.  ^f  s"c^  retainer  and  employment,  continued  to  carry  on 
that  trade  and  business  in  copartnership,  and  there  were 
divers  accounts  subsisting  between  and  amongst  them  in 
reference  to  the  said  copartnership  during  the  said  year 
1834,  and  they  were  desirous  of  having  the  same  in- 
vestigated, made  up,  and  settled :  and  thereupon,  on  the 
.1st  of  January  1835,  the  Plaintiff,  at  the  request  of 
the  Defendants,  and  for  reward  to  them  in  that  behalf, 
retained  and  employed  them  as  such  accountants,  to  in- 
vestigate, settle,  and  make  up  the  accounts  of  the  said 
copartnership  for  and  during  said  year  1834,  and  to 
make  and  draw  up  a  final  balance  of  such  accounts,  and 
the  respective  balances  due  to  each  of  them,  the  Plain- 
tiff, H.  JameSf  and  R.  Robinson^  and  to  prepare  a  correct 
statement  in  writing  shewing  such  final  balance  of  such 
accounts,  and  the  respective  balances  due  to  each  of  the 
partners  ;  and  the  Defendants  then  accepted  and  entered 
upon  the  said  retainer  and  employment :  and  thereupon 
it  then  became  and  was  their  duty  as  such  accountants, 
under  the  said  retainer  and  employment,  to  take  due  and 
proper  care,  and  use  and  employ  due  and  proper  skill 
and  diligence,  in  and  about  the  investigating,  settling, 
and  making  up  the  accounts  of  the  said  copartnership 
during  the  said  year,  and  in  making  and  drawing  up  a 
final  balance  of  such  accounts,  and  the  respective  ba- 
lances due  to  each  of  the  partners,  and  in  and  about 
the  preparing  the  said  statement  .  Averment,  that  the 
Defendants  did  thereupon  proceed  to  investigate,  settle, 
and  make  up  the  said  accounts  for  and  during  the  said 
year ;  and  did  make  and  draw  up  certain  balances  as 
and  for  the  said  balances  so  to  be  by  them  made  and 
drawn  up  as  aforesaid,  and  did  prepare  a  statement  in 
writing  as  and  for  the  statement  so  by  them  to  be  pre- 
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pared  as  aforesaid  :  yet  the  Defendants,  not  regarding        1839* 

their  duty  in  that  behalf,  did  not  nor  would  take  due        

and  proper  care,  and  use  and  employ  due  and  proper  ^^"^ 

skill  and  diligence,  in  and  about  the  investigating,  set-   Richardson. 
tliDg^  and  making  up  the  said  accounts  for  and  during 
the  said  year,  and  in  and  about  the  making  and  drawing 
up  a  final  balance  of  such  accounts,  and  the  respective 
balances  due  to  each  of  the  partners,  and  in  and  about 
the  preparing  the  said  statement;  but  on  the  contrary 
took  so  little  and  such  bad  care,  and  used  and  applied 
so  little  skill  and  diligence  in  that  behalf,  that  by  reason 
of  the  carelessness,   unskilfulness,   iand   negligence  of 
the  Defendants  in  that  behalf,   the  said  balances,  so 
to  be  by  the  Defendants  drawn  up  as  aforesaid,  were 
grossly  incorrect,  erroneous,  and  improper  balances ; 
and  the  said  statement  so  by  them  prepared  was  an 
incorrect,  erroneous,  and  imperfect  statement,  contain- 
ing divers  errors,   mistakes,  omissions,  and  imperfec- 
tions, and  shewing  and  stating  an  incorrect  statement 
of  the  said  accounts  during  the  said  year,  and  an  in- 
correct balance  of  the  same,   and  incorrect  balances 
actually  due  to  each  of  the  partners :  and  the  Plain- 
tiff averred  that  he,  confiding  in  the  Defendants'  per- 
formance of  their  said  duty,   and  not  knowing  of  the 
breach  of  the  same,  and  believing  that  the  said  balances 
so  made  and  drawn  up  by  the  Defendants  were  correct, 
and  that  the  said  statement  so  made  by  the  Defendants 
was  a  correct  statement,  and  not  knowing  the  contrary 
thereof,  afterwards,  to  wit  on  the  15th  of  March  I8S6, 
did,  with  the  said  H.  James  and  R,  Robinson^  agree  to 
admit  that  the  said  balances  so  made  and  drawn  up 
were  correct  balances,  and  that  the  said  statement  so 
made  by. the  Defendants  was  a  correct  statement:  the 
declaration  then  stated  that  the  affairs  of  the  firm  having 
been  submitted  to  arbitration,  and  the  arbitrator  having 
.nuide  an  award  conformable  to  the  Defendants'  state* 


Stort 

V. 
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1839,  ment  of  the  accounts,  the  Plaintiff,  by  means  of  the 
premises  and  of  the  award,  and  in  pursuance  thereof^ 
was  afterwards  obliged  to  pay  to  H*  James  the  sum  of 
Richardson.  2850/.  awarded  to  be  paid  to  him,  and  afterwards  placed 
to  the  credit  of  R.  Robinson  the  sum  of  3600/.  in  a  new 
firm  of  Story  and  Robinson^  awarded  to  be  placed  to 
that  credit;  and  by  means  of  the  several  premises  the 
Plaintiff  lost  and  was  deprived  of  the  said  sums  of 
money,  which  the  arbitrators,  but  for  the  misfeasance  of 
the  Defendants,  would  not  have  awarded  to  be  paid  by 
the  Plaintiff,  and  to  be  placed  by  him  to  the  credit  as 
aforesaid  :  to  the  Plaintiff's  damage  of  5000/. 

Plea,  —  That  the  Plaintiff  did  not  retain  and  employ 
the  Defendants  in  manner  and  form  as  in  the  first  count 
mentioned. 

It  appeared  at  the  trial  that  the  Defendants,  in  the 
capacity  of  accountants,  undertook,  at  the  request  of  the 
firm  to  which  the  Plaintiff  belonged,  to  make  a  correct 
statement  of  the  accounts  of  the  firm,  and  of  the  final 
balance  of  such  accounts,  and  of  the  balance  due  to  each 
of  the  partners  respectively. 

The  Defendants  drew  up  the  separate  balances,  how- 
ever, very  inaccurately,  and  the  Plaintiff,  relying  upon 
them,  paid  to  his  partners  a  large  sum,  which  he  ought 
not  to  have  paid. 

It  was  objected,  on  the  part  of  the  Defendants,  that 
they  were  employed  by  the  entire  firm ;  that  the  action 
ought  to  have  been  brought  in  the  names  of  all  the  part- 
ners ;  and  that  the  allegation  that  the  Plaintiff  had  em- 
ployed the  Defendants  having  been  disproved  by  the 
nature  of  the  work  the  Defendants  had  done,  the  Plaintiff 
ought  to  be  nonsuited.  The  objection  was  overruled, 
and  a  verdict  was  found  for  the  Plaintiff,  with  leave  for 
the  Defendants  to  move  to  set  it  aside  if  the  Court  should 
be  of  opinion  that  the  objection  ought  to  prevail. 
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Sir  F» Pollack  having  obtained  a  rule  nisi  accordingly,         18S9. 


fVilde  Serjeant,  Cronoder^  and  Hoggins^  shewed  cause.  Story 
There  was  a  several  employment  by  each  of  the  partners,  RioHABDioir. 
and  a  several  undertaking  to  settle  the  accounts  of  each, 
as  well  as  a  joint  employment  by  the  whole  firm.  But 
the  action  is  ex  delicto^  not  ex  contractu  ;  the  Plaintiff 
is  the  only  person  injured ;  and  therefore  the  only  one 
who  could  sue  for  the  injury.  It  is  immaterial  by  whom 
the  Defendants  were  employed  or  paid,  if  they  had  a 
duty  to  perform  to  the  Plaintiff  separately  and  he  has 
sustained  damage  by  their  neglect  of  that  duty. 

In  Gladwell  v.  Steggall{a)  the  declaration  stated  that 
the  plaintiff,  an  infant,  had  empIo}'ed  the  defendant^  a 
sargeon,  to  cure  her,  and  then  claimed  damages  for  a 
misfeasance :  plea,  that  the  plaintiff  did  not  employ  the 
defendant :  it  was  held,  that  it  was  immaterial  by  whom 
the  defendant  was  employed  ;  or  that,  if  material,  the 
plamtiff's  submitting  to  the  defendant's  treatment  was  su& 
fidentproof  of  the  allegation  of  the  employment  by  her. 

At  all  events  the  Court  has  the  power  to  amend  not- 
withstanding a  distinct  issue  has  been  taken  on  the  fact 
of  employment;  Jerv.  Bulesj  202.  S.  last  edit;  for  the 
objection  is  purely  technical,  and  does  not  affect  the 
merits  of  the  case.  If  the  Plaintiff  had  alleged  in  the 
declaration  that  the  Plaintiff  jointly  with  two  others 
employed  the  Defendants,  and  that  they  misstated  the 
Plaintiff's  balance,  the  cause  of  action  would  have  been 
in  effect  the  same. 

Sir  F.  PoUock^  Talfourd  Serjt.,  and  V.  Lee^  in  support 
of  the  rule.  This  was  substantially  an  action  on  a  con- 
tract entered  into  by  the  Defendants  with  the  Plaintiff 
and  his  partners:  and  it  was  not  competent  to  the 
Plaintiff  by  suing  in  form  ex  delicto^  and  alleging  that 

(a)  5  New  Cases,  733. 
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]  839«  as  a  duty  which  was  in  effect  a  promise,  to  alter  the 
situation  of  the  parties  or  subject  the  Defendants  to  the 
chance  of  three  actions  instead  of  one.  The  contract 
Richardson,  therefore  should  have  been  stated  as  a  contract  between 
the  PiaintifTs  firm  and  the  Defendants ;  fVeall  v.  King  {a) 
Ireland  v.  Johnson,  (d)  There  was  no  evidence  of  any 
but  a  joint  employment  by  the  firm,  and  out  of  that,  no 
duty  would  be  cast  on  the  Defendants  on  which  each 
partner  might  maintain  a  separate  action  for  a  separate 
injury.  In  Gladwell  v.  Steggall  the  law  implied  a  duty 
in  the  defendant,  independently  of  any  retainer ;  in  the 
present  case  the  duty  could  only  arise  out  of  the  retainer. 
And  the  plea  having  put  the  duty  in  issue,  no  amend- 
ment can  be  made  except  upon  payment  of  the  costs  of 
the  trial.  [TindalCJ.  All  you  can  contend  for  is, 
that  the  declaration  should  have  alleged  that  the  Plain- 
till^  with  two  others,  employed  the  Defendants :  what 
difference  could  that  make  in  the  merits  ?]  The  De- 
fendant might  have  demurred  to  the  declaration. 

TiNDAL  C.  J.  In  this  case  the  Coprt  is  called  on  to 
say  whether  or  not  there  is  any  variance  between  the 
allegations  in  the  declaration,  and  the  proof  adduced  at 
the  trial ;  and  I  think  that  there  is  no  such  variance  as 
the  Defendants  set  up. 

The  objection  is,  not  that  the  other  two  partners 
ought  to  have  joined  in  the  action, — for  as  it  is  conceived 
in  tort,  that  could  only  have  been  pleaded  in  abatement, 
and  no  joint  damage  has  been  alleged,  —  but  that  the 
evidence  does  not  support  the  statement  in  the  declara- 
tion. The  statement  in  the  declaration  is,  *^that  the 
Plaintiff  and  two  others,  being  partners,  and  being  de- 
sirous of  having  their  accounts  investigated  and  settled, 
the  Plaintiff,  at  the  request  of  the  Defendants,  and  for 
reward  to  them  in  that  behalf,  retained  and  employed 

(a)  12  Ea9tj  452.  (6)  1  New  Cane,  l62. 
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them  to  investigate  and  settle  the  accounts  of  the  part-  1839. 
nership,  and  make  and  draw  up  a  final  balance  of 
such  accounts,  and  the  balances  due  to  each  of  the 
paitners  respectively:  that  thereupon  it  became  the  Riohardson. 
duty  of  the  Defendants  to  take  proper  care  and  employ 
due  skill  in  investigating  and  settling  the  accounts  of 
the  partnership ;  and  in  making  and  drawing  up  a  final 
balance  of  such  accounts,  and  the  balances  due  to  each 
of  the  partners  respectively."  Up  to  a  certain  point  the 
duty  of  the  Defendants  was  one  in  which  all  the  part- 
ners had  a  common  interest;  but  as  to  the  separate 
balances,  they  were  in  interests  adverse  to  each  other ; 
and  the  declaration  goes  on,  *'  that  the  Defendants  took 
so  little  care,  that  the  balances  were  incorrect,  shewing 
an  incorrect  statement  of  the  accounts  of  the  partner- 
ship, an  incorrect  balance  of  the  same,  and  incorrect 
balances  actually  due  to  each  of  the  partners ;"  a  state- 
ment of  facts  which  is  inapplicable  to  any  joint  damage 
sustained  by  all  three  together. 

The  evidence  was,  that  the  three  partners  called  in  the 
Defendants  to  settle  their  accounts;  to  make  up  a 
general  balance  of  the  accounts  of  the  firm,  and  a  par- 
ticular balance  shewing  the  state  of  the  accounts  as  be- 
tween each  of  the  partners.  Then,  is  the  allegation 
that  the  Plaintiff  employed  the  Defendants  to  make  out 
a  balance  sheet  for  him,  consistent  with  that  evidence? 
I  think  it  is  not  inconsistent  with  it.  No  proof  was 
given  of  any  joint  injury  sustained  by  the  partners,  and 
the  evidence  might  fairly  be  applied  to  that  portion  of 
the  employment  which  the  Defendants  undertook  for 
the  Plaintiff  alone.  It  is  no  new  proposition,  that 
where  there  is  a  joint  contract,  if  either  of  the  parties 
has  a  separate  interest,  be  may  sue  separately  in  respect 
of  such  interest;    note  to  Ecclestone  v.  Clipshamia). 

(a)  1  Wms.Saund.  154. 
VOL.  VI.  K 
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1889.        I  think,  therefore,  that  the  present  rule  must  be  dis- 

charged. 

Story 

V, 

RioHABDBON.  BosANQUET  J.  This  is  an  action  arising  out  of  a 
contract  in  which  the  Plaintiff  and  others  have  a  joint 
interest,  and  each  of  them  has  also  a  separate  interest; 
and  on  that  separate  interest  the  duty  has  arisen  in 
respect  of  which  the  Plaintiff  seeks  to  charge  the  De« 
fendants.  The  Defendants  were  employed  to  make  out 
the  accounts  of  the  partnership  generally,  and  the 
balance  of  each  partner  separately,  and  if  they  are 
guilty  of  negligence  by  which  one  of  the  partners 
suffers,  he  may  sue  separately  in  respect  of  such  negli- 
gence. 

It  is  objected,  that  as  the  Defendants  were  retained 
by  the  Plaintiff  and  two  others,  there  is  a  variance 
between  the  proof  and  the  allegation :  but  it  is  true 
that  they  were  retained  by  the  Plaintiff,  though  thfey 
were  retained  by  the  others  also.  If  there  had  been 
any  joint  injury,  the  non-joinder  of  the  others  could 
only  have  been  taken  advantage  of  by  plea  in  abate- 
ment: and  the  evidence  was  sufficient  to  shew  that 
the  Defendants  had  a  duty  to  perform  to  each  of  the 
partners  separately ;  so  that,  even  if  the  Plaintiff  had 
sued  in  form  ex  contractu^  his  declaration  had  been 
right.  Gladwell  v.  SieggaU  is  in  point  for  the  Plaintiff. 
There  the  defendant,  a  surgeon,  was  sent  for  by  the 
plaintiff's  mother,  and  had  been  paid  by  her  father ; 
and  yet  the  plaintiff's  submitting  to  his  treatment  was 
held  sufficient  proof  of  the  allegation  that  the  defendant 
had  been  employed  by  the  plaintiff  to  cure  her.  Surely 
that  goes  as  far  as  the  present  case,  where  the  Plaintiff 
himself  was  one  of  the  persons  who  employed  the  De- 
fendants. 

I  Maule  J.     I   am  of  opinion   that  no  variance  has 

been  made  out,  for  the  case  affords  ample  evidence  of  a 
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separate  retainer  by  the  Plaintiff.    In  a  case  of  disputed        18S9« 
partnership  accounts,  the  firm  agrees  that  the  Defend-       — — 
ants  shall  be  employed  by  the  firm,  and  by  each  of        Story 
them  separately,  to  settle  the  accounts,  and  to  make  out  RioHAjanaoK. 
the  balance  belonging  to  each.     The  duty  of  the  De- 
fendants must  be  inferred  from  the  nature  of  the  thing 
to  be  done :  there  was  a  contract  between  the  Defend- 
ants and  each  of  the  partners,  as  well  as  a  contract 
hetween  the  Defendants  and  all.     Whether,  from  such 
a  contract,  a  duty  arises  which  may  be  the  subject  of 
«n  action  €^jr  delicto,  is  a  question  which  arises  on  the 
record,  but  does  not  call  for  decision  now. 

Rule  discharged. 

CoLTMAN  J.  was  absent. 


Skinner  v.  Shoppee  and  Wife.  Nov.  22. 

^O  an  action  for  slandering  the  Plaintifl^  a  surgeon^  Slander;  yer. 

by  imputinisr  immoral  conduct,  per  quod  he  lost  his  ^*^*  ^®'  ^^ 

.  .     .T^  r     t  1     J    ,   XT  .,  J  fendant  on 

practice, — the  Defendants  pleaded  Not  guilty,  and  a  the  general 

justification.  issue ;  for 

The  Defendants  called  no  witnesses  to  Establish  their     .J"^\  j 

without  da- 
plea  of  justification ;    but  it  turned  out   that  the  de-  mages^  on  a 

famatory  words  complained  of  were  uttered  under  cir-  V}^  of  jus- 

cumstances  which  rendered  them  a  privileged  commu-      n^l^^  that 

nication :  notwithstand- 

Whereupon,  a  verdict  was  found  for  the  Defendants  ^^\a     g  '   ' 

upon  the  general  issue,  and  for  the  Plaintiff  upon  the  Plaintiff  was 

bsue  on  the  plea  of  justification.  entitled  to  his 

The  Master  having  declined  to  allow  the  Plaintiff  his  gioned  by  the 

costs  upon  that  issue,  on  the  ground  that  under  the  plea  of  jos- 

o  tification. 
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Skinneb 
Shoppbb* 


statute  21  Jac.  1.  r,  16.  5.  6.,  if  in  actions  for  slander 
the  jury  assess  the  damages  under  405.,  the  PlaintifF 
shall  have  only  so  much  costs  as  the  damages  given 
amount  to, 


Bingham^  in  Trinily  term,  obtained  a  rule  nisi  for 
taxing  the  Plaintiff  his  costs  occasioned  by  the  plea  of 
justification,  on  the  ground  that  the  statute  oi  James  did 
not  apply  to  a  case  like  the  present. 

Bompas  Serjt,  who  shewed  cause,  contended  that,  as 
the  Plaintiff  had  recovered  no  damages,  he  was  entitled 
to  no  costs,  by  the  express  provision  of  that  statute. 
In  Milner  v.  Graham  {a)  the  defendant  was  held  entitled 
to  the  costs  of  all  the  issues  found  for  him,  though  they 
exceeded  the  costs  of  those  found  for  the  plaintiff. 

Bingham^  in  support  of  the  rule.  The  Plaintiff  having 
succeeded  on  the  second  issue,  is  entitled  to  the  costs 
of  that  issue  under  the  statute  4  Ann.  r.  16.;  Spencer 
v.  Hamerton  (i).  Hart  v.  Cuthush  (r) :  rule  7.,  Hilary^ 
4  W.  4.,  gives  the  costs  of  the  evidence  as  well  as  the 
pleadings;  and  the  statute  of  James  does  not  apply, 
either  in  its  letter  or  spirit,  to  a  case  like  the  present. 
The  letter  of  the  statute  applies  only  to  cases  where 
the  jury  assess  some  damages ;  here  they  have  assessed 
none.  The  spirit  of  the  statute  applies  to  frivolous 
actions  where  the  jury,  by  a  verdict  for  one  shilling 
or  one  farthing,  declare  in  effect  that  the  Plaintiff 
ought  not  to  have  appealed  to  the  law  :  but  a  verdict  of 
not  guilty,  on  the  ground  of  privileged  communication, 
is  not  incompatible  with  the  Plaintiff's  having  sustained 
serious  injury  from  unfounded  statements ;  and  till  the 
hour  of  trial  he  may  have  had  no  means  of  discovering 


(a)  2DowL^22. 


(c)  2  Dowl  456. 
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that  the  statement  he  complains  of  was  a  privileged        18  39. 
commanication.       In  Milner  v.   GraJiam  the  plaintiff 
recovered  a  farthing  damages ;  that  case,  therefore,  has 
no  bearbg  on  the  present  question. 

Cur.  adv.  vult. 

TiNDAL  C.  J.  The  Plaintiff  declared  in  this  case  for 
defamatory  words  spoken  of  him  in  his  profession  of  a 
surgeon,  and  the  Defendants  pleaded  to  the  declaration, 
first,  not  guilty ;  secondly,  a  justification,  that  the  words 
spoken  were  true.  At  the  trial  of  the  cause,  no  evidence 
whatever  was  given  by  the  Defendants  lipon-  the  second 
issue,  and  the  jury  accordingly  found  their  verdict  upon 
that  issue  for  the  Plaintiff.  But  under  the  issue  on  the 
first  plea  of  not  guilty,  the  Defendants  proved  that  the 
words  were  spoken  under  circumstances  which  made  the 
uttering  of  them  a  privileged  communication,  and  upon 
that  issue  the  verdict  was  for  the  Defendants ;  and  the 
Master  having  disallowed  the  Plaintiff's  costs  on  the 
second  issue,  on  the  ground  that  the  case  fell  within  the 
statute  of  JameSf  the  present  application  was  made  to 
the  Court  that  the  Master  should  review  his  taxation, 
and  allow  the  Plaintiff  his  costs  on  the  plea  of  justifi- 
cation and  issue  thereon  found  for  him. 

The  Plaintiff,  under  the  statute  4  Ann.  r.  16.,  would, 
in  ordinary  cases,  be  entitled  to  the  costs  of  the  plea 
found  in  his  favour,  there  having  been  no  certificate  by 
the  Judge  who  tried  the  cause,  that  the  Defendants  had 
probable  cause  to  plead  such  matter ;  and  that  rule 
would  govern  the  present  case,  unless  it  falls  within  the 
statute  21  Jac.  I.  c.l6.  s.  6.,  by  which  it  is  enacted,  that 
in  all  actions  for  slanderous  words,  if  the  jury  find  or 
assess  the  damages  under  40s.,  then  the  plaintiff  shall 
have  and  recover  only  so  much  costs  as  the  damages  so 
given  shall  amount  unto.  And  on  the  part  of  the  De- 
fendants it  Ls  argued,  that  as  the  general  issue  has  been 
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found  for  the  Defendants,  the .  Plaintiff  has  recovered 
no  damages  at  all,  and  therefore  within  the  principle  of 
that  act  is  not  entitled  to  any  costs.  But  we  think,  ad- 
verting to  the  language  of  the  clause  referred  to,  it 
does  not  govern  the  present  case.  That  statute  intended 
only  to  provide  for  the  case  of  frivolous  actions  of 
slander,  where  the  jury,  after  hearing  the  merits,  have 
decided,  affirmatively,  by  their  verdict,  that  the  Plaintiff 
is  entitled  to  less  damages  than  40s.  on  account  of  the 
words  spoken.  In  this  case,  however,  the  jury  have 
made  no  estimate  at  all  of  the  damage  sustained  by  the 
Plaintiff,  by  reason  of  the  Defendant's  excuse  for  speak-* 
ing  the  words ;  so  that  it  cannot  be  said  that  the  damages 
might  not  far  exceed  the  sum  of  405.,  if  that  question 
had  come  before  the  jury. 

The  case  referred  to  of  Milner  v.  Graham  [a)  ap- 
pears to  have  no  application  to  the  present ;  as  in  that 
case  the  plaintiff  recovered  one  farthing  damages,  and 
the  point  raised  was  in  fact  wholly  different. 

We  think,  upon  the  above  ground,  the  enactment  of 
the  statute  of  James  does  not  apply  to  the  present  case, 
but  that  it  must  be  governed  by  the  statute  of  Anncy  and 
we  therefore  make  the  rule  absolute. 

Rule  absolute. 


(a)  2  Ihwl.  422. 
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London  and  Brighton   Railway  Company  v.     Nov.  22. 
Wilson. 

Same  v.  Fairclough. 

'pHESE  were  actions  by  the  directors  of  the  Brighton  By  the  terms 
Railway  Company  against  proprietors,  for  calls.        ®^  *  "ik^^*^ 
Wilson  sought  to  plead,  rectors  were 

1.  That  the  Defendant  was  never  indebted :  entitled  to 
o  XT  *                •  i.                                                                      recover  for 

2.  Not  a  proprietor:  ,  ^        caUsinanear, 

3.  Due  notice  of  calls  not  given  :  upon  proving 

4.  No  time  or  place  appointed  for  payment ;  *"*'  ^^  ^®* 

5.  That  the  calls  were  made  for  other  purposes  than  proprietor, 
those  warranted  by  the  act  of  parliament.  and  that  no- 

Fairclough  sotight  to  plead,  Ss  w^^ 

1.  Never  indebted :  given  accord- 

2.  Not  a  proprietor :  ^°K  ^  *}*«  *c'^ 

,  unless  the 

S.  Fewer  shares  allotted  than  the  act  required :  Defendant 

4.  Deviations  in  the  line  of  railway;  and  that  the  call  should  prove 
was  made  to  carry  on  the  railway  after  such  deviations.       \  ?    ?  „ 

A  Judge  at  chambers  having  refused  to  allow  Wilson  amount  of  his 
to  pload   the    third,  fourth,  and  fifth  of  the  pleas  he  aubscription. 
proposed,  and  Fairclough  the  fourth  of  those  which  he  having 
proposed,  pleaded  to  an 

Rules  nisi  were  obtained  for  discharging  the  Judge's  *^°^^^  u 
order,  and  allowing  the  Defendants  to  plead  all  the  was  not  in- 
above  pleas.  debted.  and 

was  not  a 
proprietor, 

Wilde  Serjt  and  Swann^  who  shewed  cause,  referred  the  Court 

to  the  Railway  Act,  1  Vict.  c.  cxix.,  and  particularly  to  ^  *T.*^  ^ 

add  pleas  that  due  notice  of  the  calls  was  not  given  ;  that  no  time  or  place  was 
appointed  for  payment ;  that  the  calls  were  made  for  purposes  other  than  those 
warranted  by  the  act ;  that  they  were  made  after  deviations  in  the  line ;  and  that 
/orer  shares  were  allotted  than  the  act  required, 
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London  and 

Brighton 

Railway 

Company 

Wilson. 


sections  146.  and  148.,  by  which  it  is  enacted,  ^^Tbat 
the  said  directors  shall  have  power  from  time  to  time 
to  make  such  calls  of  money  from  the  subscribers  to, 
and  proprietors  of,  shares  in  the  said  undertaking,  to 
defray  the  expenses  of  and  carrying  on  the  same,  as 
they  from  time  to  time  shall  find  necessary  :**  —  "  and 
twenty-one  days*  notice  at  the  least  shall  be  given  of 
every  such  call  by  advertisement  inserted  in  one  or 
more  London  newspaper  or  newspapers ;  and  all  monies 
so  called  for  shall  be  paid  to  such  persons  and  in 
such  manner  as  in  such  notice  shall  be  appointed/' 
Sect.  148,  —  "  That  in  any  action  to  be  brought  by  the 
said  company  against  any  proprietor  in  the  said  under- 
taking to  recover  any  money  due  and  payable  to  the 
said  company  for  or  by  reason  of  nny  call  made  by 
virtue  of  this  act,  it  shall  be  sufficient  for  the  said 
company  to  declare  and  allege  that  the  defendant, 
being  a  proprietor  of  a  share  or  so  many  shares  (as  the 
case  may  be)  in  the  said  undertaking,  is  indebted  to 
the  said  company  in  such  sum  of  money  as  the  call  or 
calls  in  arrear  shall  amount  to,  —  whereby  an  action 
hath  accrued  to  the  said  company  by  virtue  of  this 
act;  without  setting  forth  the  special  matter;  and  on 
the  trial  of  such  action  it  shall  only  be  necessary  to 
prove  that  the  defendant  at  the  time  of  making  such 
respective  calls  was  a  proprietor  of  such  share  or  shares 
in  the  said  undertaking  as  such  action  is 'brought  in 
respect  of,  or  some  one  such  share,  and  that  such  notice 
was  given  as  is  directed  by  this  act  of  such  call  or  calls 
having  been  made,  without  proving  the  appointment  of 
the  directors  who  made  such  call  or  calls,  or  any  other 
matter  whatsoever ;  and  the  said  company  shall  there* 
upon  be  entitled  to  recover  what  shall  appear  due." 

They  contended  thereupon,  that  all  the  pleas  except 
the  two  first  were  unnecessary,  but  consented  to  allow 
the  third  and  fourth  proposed  by  JVilson  to  be  given  in 
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evidence  under  the  general  issue.  They  objected  how- 
ever to  the  fifth,  and  to  the  third  and  fourth  proposed 
by  Fairclatigh,  on  the  ground  that  they  would  lead  to 
inquiries  as  to  the  concerns  of  a  partnership  which  thb 
Court  was  not  competent  to  enter  into,  and  which  would 
render  it  impossible  for  the  directors  ever  to  enforce  a  call* 
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Crompton  for  Wilson,  and  Cowling  for  Fairclougfi,  in 
support  of  the  rule. 

To  give  the  evidence  proposed  under  the  general  issue 
would  not  be  sufficient  for  the  Defendants ;  they  were 
entitled  to  have  their  objections  on  record ;  and  no  in- 
convenience would  be  occasioned  to  the  Plaintiff  by  the 
admission  of  any  of  the  pleas,  since  the  burden  of  proof 
must  fall  on  the  Defendants.      The  question  on  the 
present  occasion  was  not  as  to  the  goodness  of  the  pleas, 
but  whether  in  efiPect  they  offered  difierent  defences: 
by  sect  6^  the  directors  had  only  the  powet  to  deviate 
100  yards :  they  were  indictable  if  they  went  beyond 
that  limit;    and  they  could  not  raise  money  for  the 
purpose  of  committing  an  indictable  offence :  the  devia- 
tion might  be  to  such  an  extent  as  to  amount  to  a  dif- 
ferent line;    that  would  present  a  question  as  to  the 
construction  of  the  act  of  parliament  by  this  Court,  and 
not  a  mere  partnership  dispute  cognisable  only  by  a 
court  of  equity.     The  number  of  shares  too,  which  were 
required  for  carrying  on  the  concern,  was  a  matter 
which  this  Court  was  competent  to  determine,  on  the 
construction  of  sect.  136,  by  which  it  is  directed  that 
the  capital  shall  be  1,800,000/.,  shall  be  allotted  ac- 
cording to  agreement  between  the  promoters  of  the 
several  lines,  and  divided  into  thirty-six  thousand  shares 
of  fifty  pounds  each. 


TiMDAL  C.  J.    It  appears  to  me  that,  when  we  are 
called  on  to  exercise  our  discretion  as  to  certain  pleas 
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being  allowed,  we  must  see  the  powers  with  which  we 
are  armed  by  the  statute  of  Anne  ;  and  it  is  quite  clear, 
that  in  a  case  where  the  pleas  are  such  as  not  to  involve 
the  real  justice  of  the  case,  but  to  lead  to  great  expense 
and  intricacy  at  the  trial,  it  is  the  exercise  of  a  sound 
discretion  not  to  allow  them  to  be  put  on  the  record. 
Such  was  the  case,  to  a  considerable  extent,  in  a  former 
cause  in  this  Court,  which  is  often  referred  to,  namely, 
that  of  GtiUy  v.  the  Bishop  of  Exeter  (a). 

The  question,  therefore,  is,  whether  these  are  pleas 
which,  looking  at  the  intention  of  the  statute  of  Jnne^  we 
ought  to  allow  to  appear  as  answers  to  the  action;  and 
I  think  that  not  any  of  the  pleas  which  have  been  re- 
fused by  the  Judge  at  Chambers  ought  to  be  allowed. 

The  two  first,  which  have  been  refused,  are  simply 
unnecessary;  because,  in  point  of  fact,  the  subject-matter 
which  they  profess  to  deny  must,  by  the  terms  of  the  act, 
be  shown  by  the  Plaintiffs  themselves  in  evidence  at  the 
trial.  By  the  148th  section,  it  is  expressly  thrown  on 
the  Plaintifl&  to  give  proof  of  the  two  facts  which  these 
pleas  deny :  ^^  on  the  trial  of  such  action  it  shall  only 
be  necessary  to  prove  that  the  defendant,  at  the  time 
of  making  the  respective  calls,  was  a  proprietor,  and 
that  such  notice  was  given,  as  is  directed  by  the  act, 
of  such  call  or  calls  having  been  made."  Now  these 
words,  though  used  with  the  qualification  <^  it  shall  only 
b^  necessary  to  prove"  so  and  so,  imply  a  direct  affirm- 
ation that  the  Plaintiffs  shall  prove  up  to  that.  And 
the  plea  of  never  indebted  calls  on  the  Plaintiffs,  before 
they  have  any  right  to  say  such  debt  is  recoverable,  to 
prove  the  conditions  precedent  as  to  notice,  which  the 
act  has  imposed  on  them. 

The  third  plea  asked  for  is  a  plea  in  substance  and 
effect  that  the  calls  were  made  for  other  purposes  than 
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those  mentioned   in  the  act.    Now  the  question   is, 
whether  that  plea  can,  with  any  degree  of  justice  to 
the  parties  concerned  in  litigation,  be  put  on  the  re- 
cord.    In  the  first  place,  it  would  be  an  extremely 
difficult  plea  to  prove  at  Nisi  Prius.     Who  can  show 
what  the  intention  of  the  parties  was  at  the  time  the 
money  was  called  for  by  order  of  the  directors  ?    In 
the  next  place,  is  it  at  all  material  what  their  intention 
was  at  the  time?     The  only  possible  ground  on  which 
the  complaint  can  be  urged  by  the  Defendant  is,  that 
the  monies  were  applied'  in  a  way  different  from  that 
directed  by  the  statute.     The  act  makes  the  call  a  debt 
doe  from  the  subscriber  to  the  company,  and  it  limits  the 
answer  to  be  given  to  that  claim  of  debt ;  —  if  he  has 
'Wt  paid  the  sum  which  is  so  called  for,  **  the  company 
shall  be  entitled  to  recover  what  shall  appear  due  on 
sach  calls,   unless  it  shall  appear  that  the   principal 
monies  previously  paid   on  any  such  share,  together 
with  such  call,  exceed  the  sum  of  50/."     If  we  were 
to  grant  the  pleas   which   are  sought  to  be  used  as 
defences  to  the  action,  we  should  be  repealing  those 
directions  of  the   1 48th  section  of  the  statute,  which 
enact  that  the  money  shall  be  recoverable  upon  certain 
proof  being  given  by  the  Plaintiffs.     This  being  a  debt 
created  by  act  of  parliament,  it  is  clear  it  was  never 
intended  that,  in  calling  on  a  Court  to  decide  whether 
a  sum  for  the  subscription  is  due  or  not,  the  parties 
should  litigate  matters  which  belong  to  another  forum : 
if  the  subscribers  are  dissatisfied  with  the  mode  in  which 
the  money  is  applied,  the  proper  place  and  time  to  dis- 
pute that,  is  when  a  general  meeting  is  called ;  —  they 
are  there  to  express  their  disapprobation  of  the  conduct 
of  the  directors.     Or  if  the  general  meeting  is  at  a  great 
distance,  and  the  question  cannot  be  delayed,  and  there 
is  a  su£Bcient  number  of  persons  to  dispute  the  propriety 
of  the  proceedings,  they  can  call  a  special  meeting,  by 
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giving  twenty-one  days'  notice  thereof.  It  seems  to  me 
it  was  never  intended,  nor  ought  it  to  be  allowed,  that 
so  general  a  question  as  that  should  be  litigated  in  the 
question  whether  a  call  is  due  from  an  individual  sub-» 
scriben 

The  next  plea,  on  which  it  is  contended  the  Defendant 
has  a  right  to  rely,  puts  the  last  question  in  a  more 
tangible  and  close  compass ;  for  it  states  that  there  has 
been  a  deviation  from  the  original  line,  and  that  the 
money  is  called  for  in  respect  of  such  deviation. 

The  effect  of  allowing  such  an  answer  as  this  would 
be,  that  if  there  is  any  deviation  to  the  extent  of  three 
yards,  with  the  consent  of  the  person  whose  land  im- 
mediately adjoins,  and  at  the  wish  of  the  directors  and 
of  the  company  generally,  every  individual  subscriber, 
from  the  moment  that  deviation  is  made,  may  stay  his 
hand  and  refuse  his  call,  and  the  whole  concern  be 
broken  up  altogether.  Such  a  proposition  cannot  for  a 
moment  be  sustained. 

The  last  plea  which  is  sought  to  be  placed  on  this 
record,  is,  that  at  the  time  the  calls  were  made  there 
were  not  S6,000  shares  in  the  company.  Let  us  just 
see  on  what  that  stands.  The  136lh  section  of  the 
act  enacts,  ^'  That  notwithstanding  anything  in  the 
several  subscription  deeds  or  contracts  relating  to  the 
said  several  lines,  the  capital  of  the  company  hereby 
incorporated  shall  be  1,800,000/.  divided  into  36,000 
shares."  I  cannot  see  how  it  is  possible  to  say  there 
are  not  36,000  shares ;  there  may  not  be  86,000  called 
into  action  on  which  the  subscriptions  are  sent  in 
and  the  money  forthcoming :  but  if  there  is  the  capital 
of  1,800,000/.,  the  act  says  it  is  divided,  and  there  are 
the  36,000  shares,  if  not  in  fact,  yet  in  contemplation 
of  law.  It  seems  to  me,  therefore,  that  it  is  not  an 
available  plea.  All  the  pleas  suggested  seem  to  me 
rather  calculated  to  raise  difficulties  than  to  put  forward 
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any  jast  ground  of  defence.  And  there  is  this  observ- 
ation to  be  made,  that  if  the  learned  counsel  who  framed 
these  pleas  feel  extremely  confident  that  the  pleas  are 
tenable,  they  may  plead  them  without  coming  to  us, 
where  they  intend  to  rely  on  them. 

BosANQUET  J.  I  am  also  of  opinion  that  the  pleas 
which  have  been  the  subject  of  discussion  to-day  ought 
not  to  be  pleaded  together  with  the  pleas  of  never  in- 
debted, and  that  the  Defendant  was  not  a  proprietor. 
The  pleas  which  are  sought  to  be  pleaded  in  addition 
to  these  are,  that  ^'due  notice  of  the  calls  was  not 
given,"  and  **  that  the  calls  were  made  for  other  purposes 
than  those  authorised  by  the  act ;"  one  of  the  pleas  stating 
it  generally,  the  other  specifically,  for  the  purpose  of  car- 
rying on  the  railroad  after  a  deviation  had  been  made. 

Besides  those,  there  is  another  plea  asked  for^  *'  That 
36,000  shares  were  not  in  the  company  at  the  time  the 
call  was  made."  It  appears  to  me  that  these  pleas 
ought  not  to  be  pleaded,  and  that  in  truth  they  are  not 
pleadable  under  the  act  of  parliament,  for  the  statute 
says  ^^  It  shall  be  sufficient  for  the  said  company  to 
declare  and  allege  that  the  defendant,  being  the  pro- 
prietor of  a  share,  or  so  many  shares  (as  the  case  may 
be)  in  the  said  undertaking,  is  indebted  to  the  said  com- 
pany in  such  a  sum  of  money  as  the  call  or  calls  in 
arrear  shall  amount  to,  for  a  call  or  so  many  calls  of 
such  sum  or  sums  of  money  upon  a  share,  or  so  many 
shares  belonging  to  the  said  defendant,  whereby  an 
action  hath  accrued  to  the  said  company  by  virtue  of 
this  act,  without  setting  forth  the  special  matter."  It 
dispenses  with  the  PlaintiiF  setting  out  special  matter  in 
the  declaration,  but  it  goes  on  to  state  what  he  shall 
prove  at  the  trial.  *^  And  on  the  trial  of  such  action  it 
shall  only  be  necessary  to  prove  that  the  defendant,  at 
the  time  of  making  such  respective  calls,  was  a  pro- 
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prietor  of  such  share  or  shares  in  the  said  undertaking 
as  such  action  is  brought  in  respect  of,  or  some  one  such 
share,  and  that  such  notice  was  given  as  is  directed  by 
the  act  of  such  call  or  calls  having  been  made,  without 
proving  the  appointment  of  the  directors  or  any  other 
matter  whatsoever :  and  the  said  company  shall  there- 
upon be  entitled  to  recover  what  shall  appear  due,  in* 
eluding  interest,  computed  as  aforesaid,  on  such  call  or 
calls,  unless  it  shall  appear  that  the  principal  monies 
previously  paid  on  any  such  share,  together  with  such 
call,  exceed  the  sum  of  50/.  on  each  share  of  that 
amount,  or  that  any  such  call  exceeds  10/."  It  cannot 
be  necessary,  therefore,  as  it  appears  to  me,  to  put  any 
issue  on  the  record,  stating  that  notice  has  not  been 
given,  as  that  proof  is  directed  to  be  given  by  the 
Plaintiff  at  the  trial. 

The  next  question  is,  whether  either  of  the  other 
pleas  is  pleadable,  namely,  that  the  whole  number  of 
shares  has  not  been  created,  and  that  there  has  been  a 
deviation  from  the  line  of  the  railway. 

It  certainly  appears  {o  me  that  the  act  of  parliament 
itself,  after  reciting  what  had  taken  place  as  to  this  dis- 
tinct line  of  railway,  has  created  the  36,000  shares, 
and  that  they  are  in  the  company.  If  any  of  them, 
having  been  appropriated  under  this  act,  have  been 
rejected  by  the  individuals  to  whom  they  have  been 
appropriated,  such  shares  remain  in  the  company :  but 
the  plea  is,  that  36,000  shares  were  not  in  the  company 
at  the  time  the  call  was  made.  Independently  of  that, 
under  sect.  148  it  is  not  competent  to  the  Defendant, 
when  the  proof  required  by  the  statute  has  been  given 
on  the  part  of  the  Plaintiffs,  to  set  up  such  a  defence. 
And  the  same  observation  applies  more  strongly  to  the 
other  objection,  that  the  calls  are  made  for  the  purpose 
of  carrying  on  the  railway  after  a  deviation  has  been 
made  in  it.     It  is  not  eveti  alleged  in  the  plea  that  it  is 
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made  for  the  specific  purpose  of  paying  the  expenses 
of  any  deviation :  It  may  be  that  that  expense  was  paid 
from  other  sources  than  from  calls :  but,  independently 
of  that,  it  appears  to  me  that  it  is  not  competent  for  the 
Defendant  to  set  up  that  defence.  The  consequence 
would  be  that  if  this  company,  which  is  established  for 
certain  purposes  described  in  the  act  of  parliament, 
should  do  any  one  thing  illegal,  which  has  cost  money, 
and  a  call  should  afterwards  be  made,  the  Defendant 
might  set  up  as  a  defence  that  such  call  has  been  made 
for  the  purpose  of  paying  the  expense  of  such  illegal 
act  It  therefore  appears  to  me,  that  these  are  pleas 
which  the  Defendant  should  not  be  allowed  to  plead 
with  the  two  others  allowed  by  the  Judge. 
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Maule  J.  I  am  also  of  opinion  that  the  Defendant 
should  not  be  permitted  to  plead  the  third  plea  together 
with  the  others  which  have  been  allowed.  He  ought 
either  to  plead  that  alone,  or  it  should  be  struck  out:  — • 
and  I  think  that  the  additional  pleas  which  the  Defendant 
seeks  to  put  upon  the  record  should  be  disallowed. 

It  is  not  absolutely  necessary  to  determine  whether  the 
pleas  are  good  or  bad.  If  the  pleas  are  bad,  that  is 
a  reason  why  they  should  not  be  allowed  under  the 
statute  of  Anne.  But  we  are  not  depriving  the  party  of 
the  opportunity  of  reviewing  our  decision  in  point  of 
law,  for  he  may  plead  any  one  of  these  pleas,  and  so 
raise  the  question  on  the  record. 

I  am  of  opinion,  however,  that  the  pleas  are  unneces- 
sary, inasmuch  as  they  are  involved  in  the  nil  debet^  or 
are  clearly  bad  pleas,  and  of  a  description  which  the 
Railway  Act  intended  to  exclude ;  because,  if  they  were 
not  excluded,  there  would  be  so  many  impediments  in 
the  way  of  making  calls  that  no  such  undertaking  could 
be  carried  effectually  into  execution.  The  statute  in 
express  terms  says  that,  on  proving  certain  things,  the 
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Plaintiff  shall  recover,  unless  such  other  things  shall 
happen.  Now,  the  plea  to  which  I  am  at  present  ad- 
verting, admits  such  matters  as  the  Plaintiff  is  required 
to  prove,  and  does  not  set  up  any  of  those  matters  in 
the  absence  of  which  the  statute  says  the  Plaintiff  shall 
be  entitled  to  recover. 

The  pleas  appear  to  me  to  be  clearly  bad,  both  as 
against  the  policy  of  the  act  and  against  its  express 
terras,  and,  consequently,  ought  not  to  be  allowed. 

Rules  discharged. 


Nov.  23. 


Gould  v.  Whitehead. 


Plaintiff  un« 
dertook  not  to 
sign  judgment 
until  after  a 
further  de- 
mand of  plea: 
Defendant^ 
without  wait- 
ing for  such 
demand, 
pleaded 
several  pleas 
%vithout  leave 
of  the  Court : 
Held^  that 
Plaintiff  was 
justified  in 
signing  judg- 
ment for  the 
irregularity. 


nPHE  Defendant  being  sued  as  indorser  of  a  bill  of 
exchange,  his  attorney  on  the  28th  of  Jiine  last 
told  the  Plaintiff's  attorney  that  the  indorsement  was  a 
forgery,  and  recommended  him  to  discontinue.    . 

The  Plaintiff's  attorney  requested  time  to  inquire 
into  the  matter,  and  gave  an  undertaking  not  to  sign 
judgment  until  after  a  four  days'  further  demand  of  plea. 

Without  receiving  any  such  demand,  the  Defendant's 
attorney,  on  the  2d  of  November^  pleaded  two  pleas  with- 
out leave  of  the  Court,  and  on  the  9'th,  ruled  the  Plain- 
tiff to  reply. 

On  the  13th  the  Plaintiff  signed  judgment,  which 

Henderson  obtained  a  rule  nisi  to  set  aside. 

Fitzlierbert  shewed  cause.  The  judgment  is  regular, 
the  Defendant  having  pleaded  double,  without  leave  of 
the  Court.  And  there  was  no  breach  of  good  faith, -^ 
the  ground  on  which  the  Defendant  will  now  rely, — be- 
cause when  the  Defendant  put  in  the  pleas  without  de-* 
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mand,  the  Plaintiff  was  absolved  from  his  undertaking        18S9. 

to  make  a  further  demand,  and  was  compelled  to  sign       

judgment  or  admit  the  pleas.  Besides  the  motion,  though        Gould 
in  form  a  motion  to  set  aside  the  judgment  generally,  Whitbhbad. 
is  in  effect  a  motion  to  set  it  aside  for  irregularity,  and 
after  obtaining  the  rule  nisi  on  that  ground,  the  De- 
fendant cannot  now  rely  on  the  alleged  breach  of  good 
fiiith:  Smith  v.  Clark  (a),  Harvey  v.  Bennett,  {b) 

Henderson  relied  on  the  breach  of  good  faith. 

TiNDAL  C.  J.  The  judgment  here  is  regular,  for  the 
Defendant  has  put  in  two  pleas  without  a  rule  to  plead 
double.  Then,  has  it  been  signed  in  breach  of  good 
faith?  The  Plaintiff  iindertook  not  to  sign  judgment 
till  after  a  further  demand  of  plea ;  but  the  Defendant, 
without  any  demand,  puts  in  two  pleas  spontaneously 
and  rules  the  Plaintiff  to  reply.  What  was  the  Plaintiff 
to  do  ?  If  be  did  not  sign  judgment,  judgment  might  be 
signed agamst  him;  the  Defendant  could  not  be  per- 
mitted to  allege  that  his  own  rule  to  reply  was  bad ;  and 
therefore  this  rule  must  be  discharged  with  costs. 

The  rest  of  the  Court  concurring,  the  rule  was  dis- 
charged, but  the  Defendant  was  afterwards  allowed  to 
set  aside  the  judgment  on  payment  of  costs. 

Rule  accordingly. 

(a)  2  DowL  218.  (b)  2  ChUty's  Rep.  238. 
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Nov.  25.     Edwards  v.  The  Bishop  of  Exeter,  and  Todd, 

Clerk, 

A  bishop^  De-    TUDGMENT  having  been  given  upon  demurrer,  for 
fendant  in  ^y^^  Plaintiff  in  this  quare  impediU  see  anU^  vol.  v. 

who  fails      '  P-  ^52->    ^^  Court  certified  that  the  Defendants  had 
upon  de-  probable  cause  for  defending  the  action,  pursuant  to 

l^^^emmed     4?  &  5  fT.  4.  c.  39.  which  gives  costs  in  qmre  impedit, 
from  coste  by   but  provides  '^  that  no  judgment  for  costs  shall  be  had 
^rtificate  of     against  any  archbishop,  bishop,  or  other  ecclesiastical 
under  4  &       patron  or  incumbent,  if  the  Judge  who  shall  try  the 
5  W.4i,  C.S9-  cause,  or  if  there  shall  be  no  trial  by  a  jury,  the  Court 
in  which  judgment  shall  be  given,  shall  certify  that  such 
archbishop,  bishop,  or  other  ecclesiastical  patron  or  in- 
cumbent had  probable  cause  for  defending  such  ac- 
tion." 

Manning  obtained  a  rule  nisi  to  discharge  this  certi- 
ficate, on  affidavits  which  imputed  to  the  bishop  that 
he  was  aware  of  the  validity  of  the  Plaintiff's  claim,  but 
raised  objections  in  order  to  occasion  delay,  and  thereby 
acquire  a  title  to  present,  as  he  ultimately  did,  by  lapse. 
Although  he  was  not  bound  to  do  so,  he  might,  if  he 
pleased,  have  inducted  upon  the  presentation  of  one  of 
two  joint  patrons,  and  so  have  avoided  the  necessity  for 
this  action:  the  certificate  therefore  ought  not  in  the 
exercise  of  a  fair  discretion  to  have  been  granted.  And 
a  judgment  on  demurrer  was  not  within  4  &  5  ^.  4. 
c.  39.  By  the  previous  statute  3  &  4  fT.  4.  c.  42.  s.  34., 
it  was  enacted  that  where  judgment  shall  be  given,  either 
for  or  against  a  Plaintiff  or  Defendant  upon  ant/  de- 
murrer, the  party  in  whose  favour  such  judgment  shall 
be  given,  shall  also  have  judgment  to  recover  his  costs 
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in  that  behalf.  The  proviso  in  4  &  5  fF.  4.  c.  89.  was 
merely  an  exception  to  the  enacting  clause  of  4  &  6  ^.  4. 
C.S9.,  which  gives  costs  only  upon  verdict,,  nonsuit,  or 
discontinuance,  and  did  not  repeal  or  affect  the  preced- 
ing enactment  in  S  &  4  H^.  4.  c.  42.  5.  34.  as  to  costs 
npon  demurrer. 
A  rule  nisi  having  been  granted, 

KeUi^  and  Butt^  who  shewed  cause,  contended  that 
the  two  acts  were  in  pari  materia^  and  that  the  proviso 
in  the  later  statute  must  be  read  as  a  qualification  of 
the  general  enactment  in  the  earlier.  With  respect  to 
the  merits,  they  produced  affidavits  which  shewed  that 
the  Defendants  had  at  least  a  colourable  ground  for  de- 
fending the  action. 

Martningf  in  support  of  the  rule,  argued  that  if  the 
two  statutes  were  to  be  expounded  as  in  pari  materid^ 
the  proviso,  as  a  qualification  of  a  remedial  act,  must  be 
construed  strictly ;  and  if  so,  applied  only  to  cases  where, 
according  to  the  enacting  clause  of  the  act  in  which  it 
was  inserted,  there  had  been  a  trial  by  jury,  and  where 
the  bishop  defended  as  special  disturber  in  the  character 
of  patron,  not  where,  as  in  the  present  instance,  he  col- 
lated by  lapse. 

As  to  the  merits,  the  bishop  had  been  unnecessarily 
fishing  in  troubled  waters,  and  must  take  the  conse* 
quence. 


18S9. 
Edwards 

V, 

The  Bishop 

of  EZSTBB, 


TiNDAL  C.  J.  I  think  this  rule  must  be  discharged. 
The  earlier  statute  3  &  4  ^.  4.  c.  42.  gives  costs  to  the 
saccessful  party  upon  a  judgment  on  demurrer,  in  all 
actions:  it  is  clear  therefore  that  quare  impedit  is  in- 
cluded: then  comes  the  statute  4&5  /r. 4.  6*.39.,  which 
in  the  enacting  part  gives  the  Plaintiff  in  quare  impedit 
his  costs  where  he  succeeds  upon  verdict,  and  the  De- 
fendant upon  a  nonsuit  or  discontinuance;  provided 
L  2 
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18S9.        "  ^^^^  ^^  judgment  for  costs  shall  be  had  against  any 

■        archbishop,  bishop,  or  other  ecclesiastical  patron  or  in- 

Edwards     cumbent,  if  the  Judge  who  shall  try  the  cause,  or  if 
The  BiBhop    there  shall  be  no  trial  by  a  jury,  the  Court  in  which 
of  ExETEB.    judgment  shall  be  given,  shall  certify  that  such  arch- 
bishop, bishop,  or  other  ecclesiastical  patron  or  incum- 
bent, had  probable  cause  for  defending  such  action.'' 

The  question  is,  whether  this  proviso  extends  to 
the  former  statute  and  judgments  on  demurrer,  or  is 
limited  to  cases  of  verdict  for  the  Plaintiff.  What  is 
there  so  to  limit  it?  the  terms  of  the  proviso  are  suffi- 
ciently large  to  comprehend  judgment  on  demurrer, 
and  no  reason  can  be  assigned  for  the  restriction  pro- 
posed :  it  is  as  just  that  the  bishop  should  receive  the 
protection  of  the  Court  on  demurrer  as  on  verdict ;  and 
if  so,  why  should  not  the  clause  be  interpreted  as  in 
other  cases,  where  there  are  several  statutes  in  pan  ma* 
teria  ? 

•Then,  as  to  the  question  whether  the  bishop  had 
probable  cause  for  defending  the  action,  in  a  case  which 
we  took  time  to  consider,  it  might  be  permitted  to  the 
bishop  to  doubt. 


BosANQUET  J.  I  am  also  of  opinion  that  the  two 
statutes  must  be  construed  together :  the  first  applies  to 
cases  of  demurrer ;  the  second  to  verdicts,  nonsuits,  and 
discontinuances,  without  referring  to  demurrers,  they 
being  already  provided  for ;  and  then  comes  the  proviso 
which  exempts  the  bishop  from  costs,  where  he  had 
probable  cause  for  defending  the  action,  and  which  is 
intended  to  apply  as  well  to  cases  of  demurrer  under 
the  first  act,  as  to  cases  of  verdict  under  the  second. 

I  think  this  is  a  case  in  which  the  bishop  is  in  the 
situation  of  an  ecclesiastical  patron,  and,  considering  the 
host  of  authorities  to  which  we  were  referred  on  the 
argument,  that  he  had  probable  cause  for  defending  the 
action. 
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Erskine  J.  Admitting  that  the  first  statute  applies 
to  actions  of  qiuire  impedit^  which  I  think  it  does,  the 
question  is  narrowed  to  the  meaning  of  the  proviso  in 
the  second.  As  the  enacting  part  of  that  statute  applies 
to  cases  of  verdict,  and  the  proviso  to  cases  of  verdict 
and  something  more,  it  is  necessary  to  extend  its  con- 
straction  beyond  the  act  itself,  and  then  it  naturally 
embraces  the  case  of  demurrer  in  the  former  act,  which 
is  in  pari  materia. 

Tlien,  I  think  the  bishop  had  probable  cause  for  de- 
fending the  action,  which  he  did,  not  on  the  ground 
that  he  had  himself  collated  another  incumbent,  but  on 
account  of  difficulties  as  to  the  title  of  the  Plaintiff. 


1839. 

Edwards 
The  Bishop 

of  EXETEB. 


Maule  J.  The  statute  3  &  4  Jf.  4.  c.  42.  s.  34., 
which  gives  costs  on  demurrer,  applies  as  well  to  qttare 
impedit  as  to  other  actions :  the  4  &  5  ^.  4.  c.  39.  which 
gives  costs  in]  quare  impedit^  applies  in  the  first  instance 
to  verdict,  nonsuit,  and  discontinuance :  then  comes  the 
proviso,  that  no  costs  shall  be  had  against  the  bishop, 
if  the  Judge  who  tried  the  cause,  or  if  there  shall  be  no 
trial  by  jury^  the  court  in  ixJiich  judgment  shall  be  given^ 
shall  certify  that  the  bishop  had  probable  cause  for  de- 
fending the  action.  It  is  contended  that  the  proviso  is 
only  an  exception  out  of  the  enacting  clause,  and  there- 
fore applies  to  cases  of  verdict  only  ;  but  the  words  "  if 
there  shall  be  no  trial  by  jury,"  &c.  would  not  have 
complete  operation  unless  they  applied  to  the  case  where 
judgment  was  given  for  the  plaintiff  on  demurrer. 

With  respect  to  the  question  of  probable  cause,  we 
ought  not  to  look  to  the  affidavits,  but  confine  ourselves 
to  the  record.  Whether  the  bishop  claiming  by  lapse 
IS  to  be  held  an  ecclesiastical  patron  within  the  meaning 
of  the  act,  although  I  concur  with  the  Court,  I  do  not 
feel  quite  so  clear. 

Rule  discharged. 
I,  3 
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N(m.  25.     The  Queen  v.  The  Sheriff  of  Essex,  in  a  cause 
of  DoRRiEN  and  Others  v.  Sheridan. 

On  the  Sdof    ON  the  2d  of  Augiist  last  a  testatum  jL  feu  Ko  levy 

ilw^Mhe  ^^g^    jQ^   ^^g  issued,  directed  to  the  sherifF  of 

shenff  levied  ' 

under  a  JS. /a.:  lE,$$ex.     On  the  3d,  the  under-sheriff's  deputy  bailifi 

on  the  4th  of  made  a  levy  to  the  amount  of  44/.  5s.  6rf.  net. 

was  ruled  to         ^^  ^^  ^^  °^  September  a  Judge's  order  was  ob- 

retum  the        tained,  requiring  the  sheriff  to  return  the  writ  in  eight 

writ  in  eight     J 

days;  before        ^ 

the  ISth,  De-       The  Defendant  died  between  the  levy  and  the  IStn 

fendant  died :  ©f  Septembei'i  when  the  sheriff's  return  ought  to  have 

the  writ  was     ,  , 

not  returned     been  made.      . 

iiW  November       The  return  was  made  on  the  1st  of  November,     And 

let :  it  not  Qn  the  6th  of  Nffoember  the  Plaintiff  issued  a  writ  of 

appearing  that  ..,.«.    ^  .         , 

Plaintiff  had     attachment  against  the  sheriff,  for  not  returning  the 

lost  any  thing  ^rJt  in  due  time,  alleging,  that  if  the  writ  had  been 

of  the  return    returned  on  or  before  the  ISth  of  September,  the  Piain- 

the  Court         tiff  would  have  been  able  to  have  levied  the  balance  of 

set  aside  an       ^j^^  j^^^  ^^j  ^^^^^ 

attachment 

against  the 

sheriff  on  pay-  Bompas  Serjt,  on  the  part  of  the  bailiff  of  the  sheriff, 
obtained  a  rule  fiisi  to  set  aside  the  attachment.  There 
was  an  affidavit  that  the  deputy  under-sheriff  upon 
being  called  on  to  return  the  writ,  had  written  to  the 
deputy  bailiff,  but  had  not  been  furnished  with  an  an- 
swer till  the  1st  o(  November. 


Wilde  Serjt  shewed  cause.  The  affidavit  discloses 
no  excuse,  and  the  sherifF  is  clearly  in  contempt;  the 
attachment,  therefore,  can  only  be  set  aside  on  such 
terms  as.  shall  make  up  for  the  loss  the  Plaintiff  has 
sustained  by  the  sheriff's  neglect.  If  the  return  had 
been  made  on  the  ISth  oi  September,  the  Plaintiff  would 
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We  been  apprised  of  the  Defendant's  death,  and  might       1839. 

have  issued  an  alias  testatum  JL  fa.^  under  which  he        

might  have  recovered  the  rest  of  his  debt  It  will  be  '^^^  Qu«bn 
objected  here,  that  the  Defendant  died  before  the  day  The  Sheriff 
by  which  the  sheriflP  was  bound  to  return  the  writ ;  that  ^^  Essex. 
under  3  &  4  W.  4.  c.  67.,  a  testatum  cannot  bear  date 
till  the  day  of  the  return  of  the  preceding  writ ;  and 
that  therefore  the  delay  of  the  return  has  occasioned  no 
loss  to  the  Plaintiff:  that  objection,  however,  applies 
only  to  writs  on  mesne  process,  and  not  to  executions. 
^(Uion  V.  Mascall  (a),  Storr  v.  Bowles  (A),  Sutton  v.  Lord 
f^rdtoss.  (c)  In  Brocher  v.  Pond  (d)  Parke  J.  said, 
"the  act  of  parliament  says  *  all  writs  of  execution  may 
oe  tested  on  the  day  on  which  the  same  are  issued.'  It 
^oes  not  say  they  mu^  be  tested  on  that  day ;  nor  does 
It  say  how  long  before  they  may  be  tested.  The  exe- 
cution creditor  has,  therefore,  a  right  to  avail  himself 
of  his  common  law  right.'' 

Bompas  Serjt.     The  sheriff  was  not  bound  to  make 
the  return  earlier  than  the  13th  of  September^  and  then, 
the  Defendant  being  dead,  the  Plaintiff  could  not  have 
issued  a  new  writ  which  would  have  bound  the  Defend- 
ant's goods.     In  all  cases  of  continuance  the  subsequent 
writ  must  bear  date  the  day  the  preceding  writ  is  re- 
turnable :  where  goods  are  levied  the  first  writ  must  be 
recited  in  the  second.     Watson  v.  Mascall  only  decided 
that  the  defendant  was  wrong  in  applying  to  set  aside 
the  Ji.  fa.  where  the  error  was  in  the  judgment ;  and 
the  question  raised  in  Brocher  v.  Pond  had  no  bearing  on 
the  present  case.     At  all  events  the  Plaintiff  had  not 
shewn  that  any  further  goods  of  the  Defendant  had  been 
discovered,  or  that,  in  fact,  he  had  sustained  any  injury. 

The  sheriff,  therefore,  ought  not  to  be  fixed. 

Cur.  adv.  vtdt. 

(a)  43f.  <^  ScoU,A£l.  (e)  1  DwdI.  511. 

(6)  1  Dwl  516\  ((f)  2  DawU  472. 

L  4 
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1839.  TindalCJ.    This  was  a  rule  for  an  attachinent 

■       against  the  sheriff  for  not  returning  a  writ  of  tesMum 

The  QvBEN  j^y^     rpjj^  ^j.j^  ^^  j^^^  ^^  ^j^^  2 J  ^f  August^  and  a 

The  Sheriff  levy  of  part  of  the  debt  was  made  on  the  8d.  On  the 
of  Essex.  4tjj  ^f  September  a  Judge's  order  was  obtained  for  a 
return  of  the  writ  in^ eight  days;  and  before  the  ISth 
the  Defendant  died :  the  writ  was  not  returned  till  the 
1st  of  November:  the  sherifl^  therefore,  is  clearly  in 
contempt ;  and  the  question  is,  on  what  terms  the  at- 
tachment should  be  set  aside.  On  behalf  of  the  Plain- 
tiff it  is  urged  that  he  has  lost  the  opportunity  of  levying 
the  rest  of  his  debt  If  we  could  clearly  see  that,  the 
attachment  should  be  allowed  to  stand  as  a  security: 
but  we  are  not  satisfied  that  any  new  writ  could  have 
issued  with  effect ;  and,  at  all  events,  as  the  old  writ 
was  not  returned  till  the  1st  November^  there  was  no* 
thing  to  prevent  the  Plaintiff,  if  he  heard  of  any  more 
goods,  from  going  on  with  his  execution  under  the  old 
writ,  llie  rule,  therefore,  must  be  absolute  to  set  aside 
the  attachment  on  payment  of  costs. 

Rule  absolute  accordingly. 


Nov.25.  Brown  v.  Hudson. 

In  the  Com-  A    RULE  nisi  having  been  obtained  to  set  aside  a 

mon  Pleas^  it  capias  ad  satisfaciendum  in  this  case,  on  the  ground 

sary  thst  De-  ^^^^  ^^^  Defendant's  addition  had  not  been  indorsed, 
fendant's  ad- 

i^rndoS"^  Tfl^c;t/;i  Serjt.,  who  shewed  cause,  objected  that  the 

on  a  writ  of  rule  of  Hil.  2  8i3  G.it.  (a),  which  requires  the  insertion 
ea,  ia. 

(a)  5  B.Sf  Aid.  560. 
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of  the  Defendant's  addition,  prevaik  only  in  the  Court  of 
Queen's  Bench,  and  not  in  the  C!ommon  Pleas  or  £x« 
chequer.  He  alleged  that  the  Plaintiff  had  been  unable 
to  discover  the  Defendant's  trade.  In  Davidson  v. 
Dunne  (a)  the  Court  refused  to  discharge  a  defendant 
out  of  custody  for  want  of  the  indorsement  on  a  tesiaium 
ca»siu 


1839. 


Bompas  Serjt,  in  support  of  the  rule.  In  Davidson 
V.  Dunne  the  application  was  not,  as  here,  to  set  aside 
the  writ,  but  to  discharge  the  Defendant  out  of  custody, 
which  was  wrong  in  point  of  form.  The  Court  did 
not  say  that  the  rule  prevailed  only  in  the  Court  of 
King's  Bench. 

TiNDAL  C.  J.  The  attention  of  the  Court  was  not 
calied  to  the  point.  The  practice  is  confined  to  the 
Court  of  Queen's  Bench. 

Rule  discharged. 

(a)  ifDowLlig. 


Balmanno  t;.  Thompson. 


Nov,  25. 


T^O  the  first  count  of  a  declaration  which  stated  that 
the  Defendant,  on  the  9th  ofFebruatylSSBj  made  his 
bill  of  exchange  directed  to  John  Handsy  and  required 
John  Hands  to  pay  to  the  Defendant's  order  1 7/.  105. 6d.^ 
four  months  after  date,  with  an  averment  of  nonpayment 
by  HandSf  and  notice  thereof  to  the  Defendant, 

The  Defendant  pleaded  that  the  said  bill  of  exchange 
in  the  first  count  mentioned  was  to  wit^  on,  &c.  made 
and  drawn  as  in  that  count  mentioned  by  a  certain  per- 


The  Court  set 
aside^  without 
an  affidavit  of 
its  falsehood^ 
a  rambling 
sham  plea 
whioh  offered 
several 

answers  to  the 
action  without 
leave  to  plead 
several  mat- 
ters. 
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18S9. 


Balmakno 
Thommok. 


son  to  the  Defendant  unknown,  who  then  wrote  at  the 
bottom  of  the  said  bill,  the  initials  of  the  Christian  name, 
and  also  the  surname  of  the  Defendant,  without  the 
licence  or  authority  of  the  Defendant;  which  was  the 
supposed  making  of  the  said  bill  of  exchange  by  the  De- 
fendant as  in  the  first  count  mentioned : — that  the  same 
was  so  made  and  drawn  long  after  the  day  and  time 
appointed  by  the  commissioners  of  stamps,  for  using 
the  die  and  dies  now  in  use  for  stamping  bills  of  ex- 
change, to  wit,  on  &C.  in  the  first  count  mentioned; 
and  that  the  said  bill  of  exchange  was  and  is  stamped 
with  the  old  die  which  the  said  commissioners  had  then 
discontinued  the  use  of,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided :  ^-  that  the  said 
bill  of  exchange  was  made  and  drawn  for  the  accommo- 
dation, and  at  the  request  of  the  said  John  Hands^  and 
that  the  same  was  indorsed  to  the  Plaintiff  as  in  the 
first  count  mentioned  by  a  certain  person  to  the  De- 
fendant unknown,  writing  the  initials  of  the  Christian 
name  and  the  surname  of  the  Defendant  at  the  back  of 
the  said  bill,  without  the  licence  or  authority  of  the 
Defendant,  and  for  the  accommodation  of  the  Plaintiff; 
which  was  the  said  supposed  indorsement  by  the  De- 
fendant, in  the  first  count  mentioned :  — nor  did  the  De- 
fendant ever  receive  any  value  or  consideration  whatso- 
ever for  the  said  supposed  drawing  or  indorsement  of 
the  said  bill  of  exchange,  or  the  payment  of  the  amount, 
or  of  any  part  thereof:  —  and  the  said  indorsement  was 
made  to  the  Plaintiffs  after  the  said  bill  had  become 
due,  and  without  any  value  or  consideration  whatever:-— 
that  the  said  bill  of  exchange  was  not  presented  to  the 
said  J.  Hands  for  payment :  —  nor  did  the  Defendant 
have  due  notice  of  the  nonpayment  thereof  by  the  said 
J,  Hands, 

The  plea  having  been  set  aside  by  order  of  a  Judge 
at  chambers, 
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A  nile  nisi  was  obtained  to  discharge  that  order. 


1839. 


Bauianno 


Peacock  shewed  cause.  The  plea  is,  on  the  face  of  it, 
an  abuse  of  the  process  of  the  Court ;  it  contains  in  effect  Thompson. 
seven  distinct  answers  to  the  action,  which  have  been 
pleaded  without  leave  to  plead  several  matters,  and, 
therefore,  the  Court  has  authority  to  strike  it  out. 
Bleaitt  v.  Marsden  (a),  Smith  v.  Hardy  (i),  Dawson  v. 
McDonald  (c)j  Knondes  v.  Burward.{d)  In  Homer  y. 
i^eppel{e)f  though  the  Court  refused  to  strike  out  the 
particular  plea,  they  asserted  their  general  jurisdic- 
tioa 


Bompas  Serjt.,  in  support  of  the  rule,  admitted  that  a 
plea  which  was  manifestly  a  nullity  might  be  struck  out, 
but  contended  that  this  could  only  be  done  on  an  affi- 
davit of  its  falsehood ;  and  that  there  was  no  authority 
for  setting  aside  a  single  plea,  on  the  ground  that  it 
amounted  to  several  pleas^  pleaded  without  leave  of  the 
Court  [^Tindal  C.  J.  There  was  no  affidavit  in  Blewitt 
V.  Marsden,']  But  in  the  subsequent  cases  of  Rich" 
kyy.  Proone  (g),  Miley  v.  Walls  (A),  La  Forest  v.  Zan- 
gm  (f)  and  Lemis  v.  Kerr  (^),  there  was  such  an  affi- 
davit; and  in  Cooper  v.  Jones  (/)  it  was  said  the  Court 
never  interfered,  unless  the  Defendant  was  under  terms 
of  pleading  issuably.  [^Bosanquet  J.  in  Homer  v.  Keppel^ 
Patteson  J.  said  he  was  wrong  in  Cooper  v.  Jones.}  In 
Homer  v.  Keppel  the  Court  refused  to  set  aside  the  plea, 
though  it  was  open  to  as  many  objections  as  the  present. 
The  plea  contains  some  answer  to  the  declaration,  and 
the  Defendant  ought  not  to  be  deprived  of  his  writ  of 
error. 


(o)  \0Ea9t,^S^. 
(6)  8  Bingh.  435. 

(c)  2  Meu.  S^  W.  26. 

(d)  2  Per,  ^  D.  235. 
(c)  2  Per.  d^  D.  234. 


{g)  ZDowl.&R.G6l. 
{h)  1  Bowl  648. 
(»)  4  Bowl  642. 
(k)  5  Bowl  327. 
(0  4  Dow/:  591. 
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Balmann'O 

V. 

Thompson. 


TiNDAL  C.  I  am  of  opinion  that  this  rule  ought  to 
be  discharged,  and  that  the  order  for  striking  out  the 
plea  must  stand  good. 

It  is  perfectly  clear  that  the  Cou  has  power  to 
strike  out  a  plea  which  is  an  abuse  of  the  process  of  the 
Court)  and  where  the  Court  cannot  but  see  that  the 
intention  of  the  party  pleading  it  is  to  perplex  and  con- 
found instead  of  entering  into  a  proper  defence.  Here 
so  many  issues  are  offered  in  fact  and  law  that  it  would 
be  impossible  to  make  a  satbfactory  reply  to  the  plea, 
and  under  such  circumstances  the  Court  has  exercised 
the  power  of  setting  it  aside,  as  in  Blewitt  v.  Marsden^ 
and  other  cases. 

The  Court  might  decline  doing  this  where  it  was  a 
measuring  cast  as  to  the  sufficiency  of  the  plea  in  law  ; 
but  where  the  plea  is  so  clearly  bad,  and  the  manifest 
object  is  to  delay  and  perplex,  it  ought  not  to  be  al- 
lowed to  remain  on  the  record. 


BosANQUET  J.  I  am  of  the  same  opinion.  This  plea 
is  a  mockery  of  the  Court,  and  an  insult  to  its  proceed- 
ings ;  and  where  it  is  so  clear  that  the  process  of  the 
Court  has  been  abused,  the  plea  should  be  set  aside. 

Besides  its  other  numerous  defects,  this  plea  is  also 
an  attempt  to  evade  the  rule  of  Court  which  permits 
judgment  to  be  signed  where  a  party  pleads  several 
matters  without  leave  of  the  Court. 


Maule  J.  In  discharging  this  rule  the  Court  goes 
no  further  than  it  has  done  before  in  setting  aside  pleas 
manifestly  bad  in  law.  It  is  said  that  the  plea  contains 
same  answer  to  the  declaration,  and  that  the  Defendant 
ought  not  to  be  deprived  of  his  writ  of  error.  If  the 
plea  really  raised  a  question  of  law,  the  Court  would  not 
set  it  aside ;  but  it  would  be  mischievous  if  they  could 
not  exercise  a  discretion  where  pleas  of  this  description 
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are  pleaded  in  vacation,  and  the  time  for  argument  is        1859. 

not  at  hand,  

Rule  dbcharged,  with  costs.     Balmanno 

Thompson. 
CoLTMAN  J.  was  absent. 


Brook  v.  Gunning.  '  jv<w.  25. 

nnHE  Defendant  having  been  served  with  a  writ  of  For  the  pur- 
summons,  and  arrested  on  a  capias  indorsed  for  po^o^  taking 

.    ,  out  of  court 

bail  for  23/.,  at  the  suit  of  the  Plaintiff,  on  the  1st  of  No^  money  paid 

vember  last,  deposited  the  23/.  and  10/.,  with  the  proper  in  in  lieu  of 
officer  under  43  G.  3.  c.  46.  s.  2.,  and  was  thereupon  ^^  Defendant 
liberated :  is  equivalent 

On  the  8th  he  put  in  special  bail,  one  of  whom  was  ^  appearance, 
excepted  to  on  the  13th ;  but  on  that  day  the  Defendant 
rendered  himself:  upon  which, 

Thomas  obtained  a  rule  nisi  to  cause  the  23/.  and  10/ 
to  be  paid  out  of  Court  to  the  Defendant. 

Carringtoriy  who  shewed  cause,  objected  that  the  De- 
fendant had  not  entered  a  common  appearance  as  re- 
quired in  such  case  by  the  indorsement  of  the  writ 
(2fr.4.  c.  39.  schedule),  and  therefore  was  precluded 
from  making  this  application. 

The  render  was  too  late ;  and  after  putting  in  bail  the 
Defendant  should  have  proceeded  to  perfect  them. 

Thomas.  According  to  the  statute  the  Plaintiff  might 
have  entered  an  appearance  himself;  but  the  putting  in 
bail  was  equivalent  to  appearance,  so  that  the  Defendant 
was  in  Court  on  the  8th:  and  the  rendering  himself 
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placed  the  Defendant  in  Court  more  effectaally  even 
than  putting  in  bail)  for  the  purpose  of  the  present  ap- 
plication ;  Chadmick  v.  Bailye  [a) ;  Harford  v.  Hands  {b)  ; 
Gotdd  V.  Berry  (c) ;  the  Defendant  had  four  days  after 
the  13th,  during  which  he  might  have  rendered;  he 
would  have  been  in  time  to  justify  till  the  17th. 


TiNDAL  C.J.  The  question  is,  whether  what  was 
done  was  equivalent  to  appearance.  Harford  v.  Harris 
goes  the  whole  length  of  establishing  that  it  was,  and 
therefore  the  rule  roust  be 

Absolute. 


(a)  3 
(6)4 


3M.^Seiw.9SS. 
Taunt  669. 


(0)  1  Oi/f^f  i2Q».  143. 


Nov.  S5.     In  the  Matter  of  Hare,  Milne,  and  Haswell. 


A.  and  B,, 
partners,  re- 
ferred to  ar- 
bitration all 
matters  in 
difference  be- 
tween them 
and  C;  and 
if  either  of 
the  parties 
shoiild  die 
before  the 
award  was 
made^  it  was 


A  RULE  was  obtained  in  this  case  on  the  part  of 
Hare,  calling  on  Milne  to  shew  cause  why  the 
award  made  between  the  parties  should  not  be  set  aside* 
on  two  grounds :  first,  that  Mackillop,  one  of  the  arbi- 
trators, had  drawn  cases,  and  taken  the  opinion  of  bar*- 
risters,  and  used  them  in  the  reference,  without  the 
previous  knowledge  or  sanction  of  the  two  other  arbi* 
trators,  and  altogether  without  the  concurrence  of  Hare^ 
the  statements  in  which  were  objected  to  by  Mr.  TumbuUj 
one  of  the  arbitrators ;  secondly,  that  the  reference  pro- 

to  be  delivered  ceeded,  and  the  award  was  made  after  the  death  of 
to  his  person  a 

representatives^  or  sacb  of  them  as  sbould  desire  the  same :  pending  the  arbi- 
tration B,  died :  several  meetings  were  held  after  his  deaths  and  C.  then  protested 
against  the  arbitrator's  proceeding,  unless  the  executor  of  B,  were  made  a  party  : 
an  award  having  been  made  in  favour  of  A.  without  B.'s  executor  having  been 
made  a  party,  the  Court  refused  on  that  ground  to  set  the  award  aside. 
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Geof^e  Hamettf  one  of  the  parties  to  the  arbitration,        1839. 

and  without  his  personal  representative  being  made        

party  to  or  having  notice  of  the  proceedings,  and  against  ^^  f  h abb* 
the  objection  and  protest  of  Hare.  and  Miurs. 

It  appeared  from  the  condition  of  the  bond  of 
arbitration,  and  the  affidavits  which  were  filed,  that 
Milne  and  Hamell  were  merchants  in  Batavia^  the 
partner  Mibie  residing  in  London  and  conducting  the 
partnership  business  there,  and  HasweU  in  Batavia; 
that  Hare  was  a  merchant  in  London  having  had  large 
dealings  with  Milne  apd  Haswell;  and  that  in  the  course 
of  such  business  disputes  arose  respecting  certain  mer- 
cantile transactions ;  whereupon  all  matters  in  difference 
were  referred  to  Campbell^  an  arbitrator  appointed  by 
Milne,  to  Tumbullf  an  arbitrator  appointed  by  Hare, 
and  to  MaciiUop,  a  third  person  nominated  by  the  two, 
before  they  entered  upon  their  arbitration.  The  arbi- 
tration proceeded,  being  conducted  by  Milne,  the  resi- 
dent partner  in  England,  on  behalf  of  himself  and 
Haswell,  and  by  Hare  on  his  own  account,  there  being 
an  express  clause  in  the  submission  that  no  legal  per- 
son should  be  brought  before  the  arbitrators ;  and  the 
award  was  made  in  favour  of  Milne,  and  signed  by 
two  only  out  of  three  arbitrators,  viz.  Campbell  and 
MackiUop, 

The  submission  bore  date  the  3d  of  August  1837,  and 
contained  a  provision,  that  in  case  of  the  death  of  either 
party  before  the  making  of  the  award,  the  award  should 
be  delivered  to  the  personal  representatives  of  the  party 
dying,  or  such  of  them  as  should  desire  the  same. 
Hamell  died  the  3d  of  July  1838.  On  the  dd  of  ^o- 
vember  following.  Hare  protested  against  the  arbitrators' 
proceeding  unless  the  executors  of  Haswell  were  made 
a  party;  but  several  meetings  had  been  holden  by  the 
arbitrators  between  the  3d  of  July  and  the  3d  of  No- 
vember: the  award  was  published  in  March  1839. 
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1889.  Kelly  and  Martin^  who,  in    Trinity  term,   shewed 

cause  against  the  rule,  answered  the  first  objection  by 

^"^y^^^^^'  an  affidavit  from  Mackillop,  which  stated,  that  he  had 
and  MiuvE.  niade  up  his  opinion  on  the  point  in  dispute  before  the 
opinion  of  counsel  was  taken  by  him ;  and  that  such 
opinion  was  taken  for  no  other  purpose  than  to  guide 
his  determination  whether  he  should  accede  or  not  to 
the  request  of  Tumbidl^  that  the  facts  relating  to  the 
disputed  points  should  be  set  out  on  the  award ;  having 
intended,  in  case  such  opinion  differed  fi*om  bis  own, 
to  accede  to  the  request  of  TumbuU^  and  to  state  the 
facts  in  the  award;  that  it  was  not  until  that  period 
that  he  read  the  cases  and  opinions  mentioned  in  Tun?- 
Imirs  affidavit,  and  that  the  cases  produced  by  him 
were  not  stated  inaccurately,  nor  did  they  contain  irre- 
levant matter  introduced  in  a  manner  calculated  to 
mislead  counsel,  or  to  produce  an  opinion  by  which  the 
arbitrators  could  be  rightly  governed;  but  that  on 
the  contrary  they  contained  a  fair  and  true  state- 
ment of  the  circumstances.  And  again,  it  appeared 
from  the  affidavit  of  Campbell^  that  his  judgment  was 
formed  and  delivered  before  either  of  the  said  cases 
or  opinions  were  read  by  Mackillopf  or  read  or  seen  by 
himself. 

With  respect  to  the  second  objection,  they  contended 
that  it  was  too  late  for  Hare  to  start  that  objection  on  the 
3d  of  Naoemberf  when  several  meetings  had  taken  place 
since  the  death  of  HasxoelL  In  Hewlett  v.  Laycock  (a) 
it  was  held,  that  where  a  cause  was  referred  to  arbitra- 
tion, the  mode  of  conducting  it  must  be  left  to  the 
arbitrators ;  and  if  they,  after  the  first  or  second  meet- 
ing, should  exclude  both  the  parties  and  their  attorneys, 
and  examine  witnesses  privately,  at  their  (the  witnesses') 
houses,  such  conduct  was  no  good  ground  of  objection, 

(o)  2  Car.  4- P.  574. 
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provided  it  did  not  proceed  from  corrupt  motives ;  at  all        1839. 

events,  if  either  party  should  take  advantage  of  it,  he        

must  give  notice,  at  the  time,  that  he  intended  to  rely  on  *"  uie  Matter 
it  as  an  objection ;  and  if  he  should  lie  by  and  suffer  and  Mu.ne; 
other  meetings  to  take  place,  and  v^hen  the  arbitra- 
tors were  ready  to  make  their  award,  revoked  his  sub* 
mission,  he  was  liable  to  an  action  at  the  suit  of  the 
other  party  desirous  of  having  the  benefit  of  the  award. 
But  here,  according  to  the  terms  of  the  submission,  the 
death  of  one  of  the  parties  was  not  to  abate  the  proceed^ 
ings,  for  the  award  was,  in  such  case,  to  be  delivered  to 
his  executor ;  it  was  clear  that  the  death  of  one  of  the 
parties  in  such  a  case  did  not  revoke  the  submission ; 
Dowse  V.  Coxe  (a) ;  and  there  was  no  reason  for  making 
the  executor  a  party,  since  an  award  that  he  should 
pay,  made  after  the  death  of  the  testator,  would  not 
bind  the  executor.  Edmunds  v.  Cox  (b).  The  award 
could  only  be  made  against  the  survivor.  Here,  as  it 
was  made  in  his  favour,  no  difficulty  could  arise  on  the 
question  of  performance. 

Wilde  Seijt.,  and  IL  V.  BichdrdSf  in  support  of  the 
rule,  referred  to  Walker  v.  Frobisher  (c),  where  Lord 
£ldon  reprobated  the  practice  of  arbitrators  makmg  affi- 
davits that  they  are  not  influenced  by  what  they  may 
have  heard  expmie. 

Upon  the  second  objection,  they  contended  that  Hare 
might  require  the  executor  of  Hasfwell  to  appear,  at  any 
time  before  the  award  was  published,  and  that  HewUit  v. 
Lajfcock  must  be  incorrectly  reported.  It  might  be  true 
that  an  award  ^fter  the  death  of  a  testator,  directing 
payment  by  an  executor,  might  not  bind  him;  but 
ivhere,  by  the  terms  of  the  bond  of  submission,  the  award, 
in  case  of  death,  was  to  be  delivered  to  the  executor,  the 

(a)  S  Bingh.  20.  (c)  6  Ves.  70. 

(6)  2ChUiy'9Rep.432. 

VOL.  VI.  M 
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1839.       executor  had  a  right  to  come  in,  and  proceedings  carried 
'  on  in  his  absence  were  liable  to  be  set  aside. 

In  tfie  Matter  Cur.adv.vidt. 

of  Habb 

«adMuN& 

TiNDAL  C.  J.| — after  stating  the  facts  as  aniei  p.  159. 
— «Tbe  first  objection  made  against  the  award,  as  it  was 
argued  before  us,  was,  in  substance,  that  Mackilhp 
took  the  opinion  of  counsel  upon  an  incorrect  state  of 
facts,  against  the  consent  of  Hare^  and  acted  upon  such 
opinion.  And,  if  this  objection  had  remained  un* 
answered  in  point  of  fact,  we  should  have  thought  the 
award  impeachable  upon  ground  so  clear  and  manifest, 
that  it  is  sufficient  barely  to  state  the  proposition.  But 
we  think  this  objection  satisfactorily  removed  by  the 
statements  in  the  affidavits  in  support  of  the  award.  The 
affidavit  of  Mr.  Mackillqp  denies  the  statements  of  Mr. 
Tumbuirs  affidavit  in  several  important  points,  and  states 
in  distinct  terms,  that  he  had  made  up  his  own  opinion 
on  the  point  in  dispute  before  the  opinion  of  counsel  was 
taken  by  him :  and  that  such  opinion  was  taken  for  no 
other  purpose  than  to  guide  his  determination  whether 
he  should  accede  or  not  to  the  request  of  Mr.  Twnbtdl^ 
that  the  facts  relating  to  the  disputed  points  should  be 
set  out  on  the-  award ;  having  intended,  in  case  such 
opinion  diffisred  from  his  own,  to  accede  to  the  request 
of  Mr.  Tumlndlj  and  to  state  the  facts  on  the  award. 
And  he  further  states  that  it  was  not  until  that  period 
that  he  read  the  cases  and  opinions  mentioned  in  Mr. 
TumbulFs  affidavit,  and  that  the  cases  produced  by  him 
were  not  stated  inaccurately,  nor  did  they  contain  irre- 
levant matter,  introduced  in  a  manner  calculated  to  mis* 
lead  counsel,  or  to  produce  an  opinion  by  which  the 
arbitrator  could  be  rightly  governed ;  but  that,  on  the 
contrary,  they  contained  a  fair  and  true  statement  of  the 
circumstances.  And,  again,  it  appears  from  thie  affida- 
vit of  Mr.  Campbell^  that  his  judgment  was  formed  and 
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delivered  before  either  of  the  said  cases  or  opinions  were        18S9. 

read  by  Mackillopj  or  read  or  seen  by  himself.     With        

such  contradiction  as  to  part  of  the  facts,  and  such  ex-  ^"  the  Matter 
planation  as  to  others,  we  do  not  feel  ourselves  warranted    hq^  Milnb, 
in  yielding  to  the  first  ground  of  objection  to  the  award. 
As  to  the  second  objection,  it  appears  that  Haswell 
died  in  July  before  the  award  was  made,  and  that  after 
his  death  several  meetings  took  place  before  the  arbi- 
trators, but  that  subsequently,  and  before  the  award  was 
made,  Hare  protested  against  the  further  proceeding^ 
under  the  submission,  without  the  appearance  of  the 
personal  representative  of  Haswell.     There  is  in  the 
bond  of  submission  a  provision,  that  in  case  of  the  death 
of  either  party  before  the  making  of  the  award,  then 
the  award  shall  be  delivered  to  their  personal  repre** 
sentatives,  or  such  of  them  as  should  desire  the  same. 
And  as  a  general  proposition  of  law,  it  is  extremely 
questionable  whether  the  death  of  one  of  the  parties  on 
one  side  avoids  an  award  (see  the  cases  referred  to  in 
IVaison  on  Awards^  p.  27.)-     We  therefore   think  we 
should  not  be  justified  in  setting  the  award  aside,  upon 
motion,  on  this  objection.     If,  upon  moving  to  enforce 
it  by  attachment,  it  could  be  made  to  appear  to  us,  that 
the  party  called  upon  to  perform  the  award  incurred 
any  danger  or  lost  any  benefit,  by  reason  of  the  per- 
sonal representative  of  the  deceased  partner  not  having 
been  brought  before  the  arbitrators,  in  such  case,  terms 
and  conditions  might  be  imposed  calculated   to  remove 
such  danger  or  inconvenience ;  or  the  party  might  be 
left  to  his  remedy  by  action  on  the  award.     But  in  the 
case  before  us,  where  the  award  is  made  in  favour  of 
the  surviving  partner,  we  see  no  possible  difficulty  on 
that  ground.     So  that,  at  all  events,  the  objection  ap- 
pears to  us  not  sufficient  for  setting  aside  the  award. 
We  therefore  think  the  rule  roust  be 

Discharged. 
M  2 
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Nov.  28. 


Adams  v.  Bush  and  Others. 


Testator  hav-    HPHE  following  case  was  sent  by  the  Master  of  the 

'Z'^lltZ:  11°"*  for  »»>«  °P""°"  of  this  Court 

left  one  to  Alexander  AdamSy  being  seised  of  lands  &c.  in  Stanton 

G.  A.  for  life,  jy^.^^  anj  of  ^  share  in  the  manor  of  Timsbury  and 

remainder  to  ,  ,  . 

G.  A.'ti  first     lands  thereunto  belonging,  devised  the  lands  in  Stanton 

son  for  life,      Drew  to  trustees  to  the  use  of  his  wife  for  life;  remainder 

!u   •   ^"  ^      to  the  use  of  his  first  and  other  sons  in  tail ;  remainder  to 
the  issue  of  ^        ^ 

such  first  son    the  use  of  his  daughters  as  tenants  in  common  in  tail ;  re- 
in strict  settle-  mainderto  the  use  of  his  sister,  Elizabeth  JJqyd,  for  life; 
remainder  to  the  use  of  her  first  and  other  sons  in  tail ; 


ment;  re- 
mainder in 
like  manner 

to  (?.  a:% 

second  and 
other  sons, 
and  their 
issue :  the 
second  estate 
to  G,  A.  for 
life^  and  to 
his  child  or 


remainder  to  the  use  of  her  daughters,  as  tenants  in 
common  in  tail;  remainder  to  the  use  of  his  uncle, 
George  Adamsj  for  life;  remainder  to  the  use  of  George 
Alexander  Adams^  first  son  of  George  Adams,  for  life; 
remainder  in  strict  settlement  to  the  use  of  the  issue  of 
George  Alexander  Adams;  remainder  to  the  use  of  John 
Philip  Adams,  second  son  of  George  Adams,  for  life ; 
children  other  remainder  to  the  use  of  issue  of  John  Philip  Adams  in 


than  and 
except  an 
eldest  or  only 
son,  in  fee : 
the  third,  to 
E.  L.  for 
life,  and  her 
children  in 
strict  settle* 
ment. 

At  the  time 
of  testator's 
death,  Plain- 
tifi*  was  the 
second  son  of 
G.A.:  at  the 
death  of  G.^. 
he  was  the 


Strict  settlement ;  remainder,  in  like  manner,  to  the  use 
of  the  third,  fourth,  fifth,  sixth,  and  all  other  sons  of 
George  Adams  and  their  issue ;  remainder  to  the  use  of 
the  daughters  of  George  Adams,  as  tenants  in  common 
in  tail ;  remainder  to  the  use  of  such  persons  as  should 
become  entitled  to  the  proceeds  of  Norton  Manor  Farm 
therein-afrer  devised. 

Of  his  share  of  the  manor  of  Timshuty,  subject  to  an 
annuity  of  100/.  to  the  widow  of  his  father,  the  testator 
devised  one  moiety  to  trustees  to  the  use  of  his  uncle, 
George  Adams,  for  life ;  remainder  to  the  use  of  Eliza'- 
beth,  the  wife  of  George  Adams,  for  life;  remainder  to 
the  use  of  all  and  every  the  child  and  children  of  George 


only  child, 

the  first  son  having  died  in  the  interval:  Held,  that  Plaintiff  was  entitled,  on  the 

death  of  6.  A.,  to  take  the  second  estate  in  fee. 
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Aiamsj  other  than  and  except  an  eldest  or  only  son,        1839. 
and  their  heirs,  executors,  administrators,  and  assigns,       — — 
forever;  and  if  there  sliould  be  but  one  such  child,       -A-dams 
other  than  and  except  as  aforesaid,  to  the  use  of  such        Bush. 
only  child  and  his  heirs  ;  and  if  there  should  be  no  such 
child  or  children  other  than  an  elder  or  only  son,  or 
being  such,  all  should  die  under  the  age  of  twenty-one, 
then  to  the  use  of  such  persons  as  should  become  en- 
tided  to  the  proceeds  of  the  'Norton  Manor  Famij  as 
above. 

The  other  moiety  was  devised,  in  a  similar  manner, 
to  the  use  of  Mobert  Btish  for  life  (his  wife  was  a  cousin 
of  the  testator),  and  to  bis  children  in  succession. 

Norton  Manor  Fann  was  devised  in  a  similar  manner 
to  Elizabeth  Uqyd  for  life,  and  her  children  in  tail  in 
succession,  and  in  default  of  issue  the  estate  was  to  be 
sold,  and  the  money  divided  among  the  children  oi Robert 
Bush  and  George  Adams^  other  than  and  except  an  elder 
or  only  son. 

The  testator,  after  bequeathing  several  large  legacies, 
directed  in  manner  following:  —  "That  in  case  my 
personal  estate  be  insu£Scient  to  pay  my  debts  and 
legacies,  then  I  charge  my  estates,  lands,  collieries,  and 
other  effects  at  or  in  Timsbury  aforesaid,  and  given  to 
my  uncle,  George  Adams,  and  my  friend,  Robert  Bushj 
with  such  deficiency,  if  any ;  and  I  direct  the  several 
legacies  to  be  paid  to  the  legatees  within  one  year  after 
my  decease,  by  my  executors  hereinafter  named,  out  of 
my  personal  estate ; "  and  he  appointed  his  said  uncle 
George  Adams,  and  Robert  Bush,  joint  executors  of  his 
will 

The  testator  died  on  the  2d  of  November  1811,  with- 
out issue. 

The  widow  of  the  testator's  father  is  long  since  dead. 

Elizabeth  Adams,  the  wife  of  the  testator's  uncle 
George  Adams,  died  in  the  lifetime  of  George  Adams. 
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18S9.  George  Adams  had  issue  three  children  only,  George 

Alexander,  his  eldest  son,  who  was  born  in  the  year 
1801,  the  Plaintiff,  John  Philip^  who  was  born  in  the 
year  1802,  and  a  daughter,  Elizabeth  Adams,  who  was 
born  in  the  year  1801. 

Elizabeth  Adams,  the  daughter  of  George  Adams,  died 
in  December  \  806,  in  the  lifetime  of  the  testator  and  of 
her  father,  under  age  and  without  issue ;  George  Alexr. 
ander  Adams  was  living  at  the  death  of  the  testator,  and 
died  in  the  year  1813,  under  age,  and  without  issue,  in 
the  lifetime  of  his  father. 

George  Adams,  the  uncle  of  the  testator,  died  in  April 
1819,  leaving  the  Plaintiff,  John  Philip Adams^  his  only 
child,  him  surviving. 

The  question  for  the  opinion  of  the  Court  was, 
whether,  under  the  will  of  the  testator,  the  Plaintiff, 
John  Philip  Adams,  on  his  father's  death,  took  any  and 
what  estate  in  the  moiety  of  the  premises  and  heredita- 
ments at  Timsbury. 

The  case  was  argued  in  Trinity  term,  by    . 

Talfourd  Serjt.  for  the  Plaintiff.  John  Philip  Adams 
took  an  estate  in  fee  in  the  premises  in  question  on  the 
death  of  his  father  the  tenant  for  life.  The  remainder 
vested  at  the  death  of  the  testator,  at  which  time  the 
Plaintiff  answered  the  description  in  the  will,  for  he 
was  second  son,  there  being  an  elder  son  alive:  and 
unless  an  intention  be  plainly  expressed  to  the  contrary, 
a  remainder  vests  at  the  death  of  the  testator.  Per 
Buller  J.,  in  Doe  v.  Petryn  {a).  Doe  v.  Martin  (&),  Doe 
dem.  Hunt  v.  Moore,  (c)  Therefore  in  Driver  v.  Frank  {d) 
a  devise  to  the  sons  (except  the  first  or  eldest  son)  of 
Bacon  Frank,  who  took  an  estate  for  life  in  the  pre- 
mises, and  had  no  children  at  the  date  of  the  will,  was 

(a)  3  T.  R.  484.  (c)  14  East,  601. 

(6)  4  r.  J?.  89.  {d)  SM.Sf  Selw.^5. 
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held  not  a  contingent  remainder  to  such  son  as  should  1839. 
be  the  second  son  of  B.  Franks  at  the  death  of  D.  Franks 
nor  a  vested  remainder  in  the  second  or  other  son  of 
B,  Franks  liable  to  be  devested  by  his  becoming  the  first 
or  eldest,  by  the  death  of  his  elder  brother,  in  the  life- 
time of  B.  Franks  but  a  vested  indefeasible  remainder 
in  the  second  or  other  son  of  B.  Frank  who  should  be 
born  living  an  elder.  That  case,  in  substance,  decides 
the  present.  The  cases  which  look  the  other  way  are 
cases  as  to  the  disposition  of  personal  property  and 
executory  devises.  See  Stert  v.  Platel  (a),  Chadwick  v. 
Doleman  (b),  note  to  Windham  v.  Graham  (c),  Matthews 
V.  Paul,  (d) 

B.  V.  Richards^  for  the  Defendant,  did  not  dispute  the 
general  rule  as  to  the  vesting  of  remainders  at  the  death 
of  the  testator,  where  no  intention  to  the  contrary  can 
be  collected  from  the  face  of  the  will ;  but  contended 
that  such  an  intention  was  plainly  apparent  here :  for 
the  testator  had  made  dispositions  as  to  three  separate 
properties  ;  the  Drew  Stanton  estate ;  the  Timsbwy 
estate;  and  the  Norton  Manor  Farm  ;  and  by  those  dis- 
positions he  had  shewn  great  anxiety  to  contrive  that  two 
of  the  properties  should  not  be  accumulated  in  the  same 
hands:  the  construction  insisted  on  for  the  Plaintiff 
would  have  an  immediafe  tendency  to  defeat  »that  in- 
tention, and  therefore  the  testator  must  have  meant  that 
the  remainder  in  the  Plaintiff,  if  vested,  should  be  de- 
vested upon  his  ceasing  to  answer  the  description  of 
second  son.  In  Driver  v.  Frank  the  issue  of  the  tenant 
for  life  was  not  born  at  the  time  of  the  death  of  the 
testatrix,  and  there  was  but  one  property  to  be  dis- 
posed of. 

(a)  5  New  Cotes,  439.  (o)  1  BueeeU,  331. 

(6)  2  rem.  528.  (d)  3  Sufarut.  328. 
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1 839.  Talfoutd^  in  reply.    The  intention  cannot  be  assumed  ; 

it  must  be  expressed  in  words ;  Lomax  v.  Holmden  (a) ; 
Davies  v. Lowndes  {b)\  and  there  are  no  words  here  to 
exclude  the  operation  of  the  ordinary  rule. 

The  following  certificate  was  afterwards  sent:  — 
We  are  of  opinion  that,  under  the  will  of  the  tes- 
tator, John  Philip  AdamSf  on  his  father's  death,  took 
an  estate  in  fee  simple  in  possession  in  the  moiety  of  the 
premises  and  hereditaments  at  TimsbUry^  defeasible  in 
the  event  of  his  dying  under  the  age  of  twenty-one. 

N.  C.  TiNDAL. 
T.  COLTMAN. 

T.  Erskine. 
(o)  1  re».294.  (6)  4  New  Caw,  4,78. 


jvbv.  25.     Morgan  and  Another  v.  Miller  and  Another, 

By  an  order  TJY  an  order  of  Nisi  Prius  made  in  Fehruary  1836, 
to  ^Wcf^FT'  ^y  consent,  a  verdict  was  entered  in  this  cause  for 

consented  to  10,000/.;  but  no  execution  was  to  issue  till  default 
become  a  should  be  made  in  payment  of  the  sum  to  be  awarded 
c^  WM  tTbe  ^y  ^  Master  in  Chancery,  to  whom  the  cause  and  also 
obtained  in  a  suit  in  Chancery  between  the  same  parties  was  to  be 
wnwnt^to^^  referred  ;  a  Mrs.  Fard£n  consenting  to  become  a  party 
refer  a  to  the  rule, 

^use,  and  a         ^  rule  nisi  was  afterwards  obtained  by  the  Plaintiffs, 

between  the  same  parties,  to  a  Master  in  Chancery :  Plaintiffs,  trustees  fbr  F., 
having,  in  violation  of  their  consent,  frustrated  the  endeavour  to  obtain  such  a 
decree  from  the  Court  of  Chancery,  and  having  applied  for  a  new  trial  in  the 
cause,  the  Court  granted  the  application  for  a  new  trial,  but  only  on  condition  of 
Plaintiffs  paying  the  costs  of  the  day  and  of  the  motion  for  a  new  trial,  and  of 
a  motion  for  an  attachment  for  not  obeying  the  oider  of  NiH  Prius. 
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to  set  aside  the  order  of  reference  and  proceed  to  a  new 
trial ;  and  by  the  Defendants,  for  an  attachment  against 
the  Plaintifis  for  not  obeying  the  rule  of  reference. 

Talfourd  Serjt.  and  J&%,  for  the  Plaintiffs. 

WUde  Seijt  and  Barstaao^  for  the  Defendants. 

The  particulars  of  the  case,  and  of  what  passed  on 
these  motions  which  were  discussed  in  Easter  term, 
sufficiently  appear  in  the  judgment  below,  which  the 
Court  took  time  to  consider. 
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TiNDAL  C.  J.  This  case  coipes  before  us  upon  two 
cross  rules  which  have  been  obtained,  one  on  the  part  of 
the  Plaintiffs,  which  calls  on  the  Defendants  to  shew  cause 
why  the  verdict  found  for  the  Plaintifis  on  the  trial  of 
this  cause  should  not  be  set  aside  and  the  order  of  refer- 
ence made  on  such  trial  and  the  rule  of  Court  thereon, 
should  not  be  discharged,  and  why  the  Plaintiffs  should 
not  be  at  liberty  to  proceed  to  the  trial  of  this  cause 
forthwith :  the  other,  a  rule  obtained  by  the  Defendants, 
calling  on  ttie  Plaintiffs  to  shew  cause  why  a  writ  of 
attachment  should  not  issue  against  the  Plaintiffs  and 
against  Mrs.  Farderij  who  had  become  a  party  to  the 
rule  of  reference,  for  not  obeying  the  rule  of  reference. 

The  action  out  of  which  these  proceedings  origin- 
ated, was  an  action  upon  a  bond  given  by  the  Defend* 
ants  to  the  Plaintiffs,  to  secure  the  payment  of  the  sum 
of  5000/.,  by  instalments,  with  interest,  of  which  there 
remained  about  the  sum  of  2000/.  still  due. 

The  Defendants  had  been  clerks  of  Mr.  Whitton^  a 
solicitor;  and  the  sum  secured  by  the  bond  was  the 
consideration  given  upon  their  taking  the  business  of 
Mr.  WhiHon  on  his  death,  calculated  upon  the  profits 
expected  to  be  made.     The  bond  was  given  to  the 
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Plaintiff  as  trustees  for  the  benefit  of  the  widow  and 
infant  children  of  Mr.  Whitton^  according  to  the  pro* 
visions  of  a  settlement  made  for  that  purpose,  on  the 
widow  marrying  a  second  time  one  Mr.  Farderij  who 
was  also  a  solicitor. 

The  Defendants  pleaded  to  the  action  on  the  bond, 
that  it  had  been  obtained  by  fraud  and  covin,  upoa 
which  issue  was  joined.  They  had  before  filed  a  bill  in 
Chancery,  which  was  still  pending  at  the  time  this 
action  was  brought,  and  which  sought  to  set  aside  the 
transaction,  or  to  obtain  a  deduction  from  the  amount 
of  the  consideration  paid  for  the  business,  on  the  ground 
that  the  cestty  que  trust ,  Mrs.  Farderh  had  not  acted 
consistently  with  her  undertaking  in  regard  to  the 
business  and  the  clients  of  the  late  Mr.  Whitton.  At 
the  time  of  the  trial  Mrs.  JPar^&n  had  become  for  the 
second  time  a  widow. 

The  cause  having  come  on  for  trial  before  me  at 
Guildhall^  in  February  1836,  and  it  appearing  from  the 
nature  of  the  enquiry  about  to  be  entered  into,  a  cause 
that  might  be  more  satisfactorily  decided  by  an  arbi- 
trator than  by  a  jury  at  Nisi  Prius,  an  order  of  Nisi 
Prius  was  made,  by  consent,  by  which  it  was  ordered 
that  a  verdict  should  be  entered  for  10,000/.,  and  the 
Plaintifis  should  be  at  liberty  to  enter  up  judgment 
thereon,  but  that  no  execution  should  issue,  until  de- 
fault should  be  made  in  manner  therein  mentioned; 
that,  with  the  consent  of  the  parties,  and  also  of  Mrs. 
Farden^  the  widow,  who  consented  to  become  a  party  to 
the  rule,  a  decree  or  order  of  the  Court  of  Chancery,  in 
a  cause  of  Miller  v.  Morgan^  should  forthwith  be  ob- 
tained, to  refer  it  to  one  of  the  Masters  of  that  Court  to 
inquire,  whether  there  ought  to  be  any  deduction  from 
the  amount  of  the  principal  and  interest  originally 
secured  by  the  bond,  in  respect  of  the  matters  in  dis- 
pute between  the  parties,  and  to  state  in  what  mode» 
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and  from  what  portion  or  interest  of  such  fund,  stiek 
deduction,  if  any,  should  be  made  and  satisfied,  and  to 
inquire  and  certify  by  whom  the  costs  of  the  issues  in 
the  cause  and  the  Chancery  suit  should  be  paid ;  and 
it  was  also  ordered,  that  on  or  before  the  22d  of  March 
1836,  the  Defendants  should  pay  to  the  Plaintiffs  150/. 
on  account  of  interest  on  the  bond,  but  that  such  pay- 
ment should  be  without  prejudice  to  either  party  in 
relation  to  the  matters  referred ;  that  in  case  of  default 
of  payment  of  the  sum  ultimately  awarded,  execution 
might  be  issued  immediately ;  that  the  judgment  should 
stand  as  a  security  for  future  breaches,  but  that  th^ 
verdict  and  judgment  should  not  prejudice  either  of  the 
parties  as  to  the  matters  referred ;  and  that  this  order 
might  be  made  a  rule  of  Court;  which  was  done  accord- 
ingly. 

It  is  scarcely  necessary  to  notice  an  observation  which 
appears  to  have  been,  on  more  than  one  occasion,  press- 
ed on  the  attention  of  the  Lord  Chancellor  in  the  course 
of  the  proceedings  which  took  place  in  his  Court,  sub- 
sequently to  the  order  of  reference,  namely,  that  the 
Court  of  Common  Pleas  was  interfering  with  the  juris- 
diction of  the  Court  of  Chancery,  and  in  a  manner  dictat- 
ing to  that  Court  what  decree  or  order  should  be  drawn 
up.  It  may  be  sufficient  to  observe,  that  the  terms  of  the 
order  of  reference  were  the  terms  agreed  upon  between 
the  counsel  employed  in  the  cause,  and  not  in  any  man- 
ner the  terms  directed  by  the  Court :  in  fact,  the  Court 
which  tried  the  cause  knew  nothing  whatever  of  the  state 
of  the  proceedings  in  the  Court  of  Chancery ;  it  gave 
full  credit  to  the  learned  counsel,  that  the  agreement 
entered  into  was  one  which  was  founded  on  the  state 
of  the  proceedings  in  that  Court,  and  which,  by  the 
course  and  practice  of  that  Court,  might  be  entered  into 
and  carried  into  effect;  and,  in  reality,  did  no  more  than 
lend  the  sanction  of  the  common  law  court  to  enforce 
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the  agreement  entered  into  between  the  parties.  In 
consequence  of  this  order,  various  proceedings  have 
taken  place  in  the  Court  of  Chancery,  both  before  the 
Vice-Chancellor  and  the  Chancellor.  The  Plaintifl^ 
insist  in  their  affidavits  that  they  have  been  willing 
throughout,  and  have  endeavoured  to  the  utmost  of 
their  power,  to  carry  into  effect  the  arrangement  which 
has  been  made  by  the  order  of  Nisi  Prius,  so  far  as  the 
rules  of  the  Court  of  Chancery  would  allow.  The  De- 
fendants insist,  on  the  other  hand,  that  the  Plaintiffs 
have  acted  with  bad  faith  towards  them,  and  have  en- 
deavoured at  every  step  to  defeat  the  arrangement 

It  is  impossible  to  come  to  a  correct  conclusion  on 
this  point,  which  is  now  the  real  question  in  issue 
between  the  parties,  by  the  mere  perusal  of  the  affi- 
davits, which  are  equally  strong  in  assertion  in  favour 
of  the  conduct  of  the  respective  parties.  We  have 
therefore  considered  with  attention  the  notes  of  the  pro- 
ceedings before  the  Vice-Cbancellor  and  the  Lord 
Chancellor,  with  which  we  have  been  furnished ;  and 
without  recapitulating  them  on  the  present  occasion, 
which  would  be  altogether  useless,  the  conclusion  at 
which  we  have  arrived  is,  that  there  has  not  been  ex- 
hibited on  the  part  of  the  Plaintiffs  a  real  and  earnest 
endeavour  to  carry  into  effect  the  object  and  intention 
of  the  agreement  entered  into  between  the  'parties  in 
this  Court ;  but  on  the  contrary,  a  determination  on  the 
part  of  the  Plainti£&,  on  various  occasions,  to  thwart  the 
measures  in  the  Court  of  Chancery  which  were  neces- 
sary to  give  full  operation  to  the  plan  suggested  by  the 
order  of  Nisi  Prius.  And  we  cannot,  therefore,  but 
attribute  the  failure  of  the  completion  of  the  agreement, 
to  the  wilful  default  on  the  part  of  the  Plaintiffs.  In- 
asmuch, however,  as  the  immediate  ground  upon  which 
the  former  trial  and  the  reference  has  become  abortive, 
is,  the  not  obtainmg  the  aid  of  the  Court  of  Chancery 
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^fl  the  manner  contemplated  and  expected  on  the  order 
of  reference;  and  as  the  fund  sought  to  be  recovered  is 
one  in  which  the  Plaintiffs  are  trustees  only,  and  [a 
^bich  infants  are  interested,  we  think  we  should  not  be 
justified  in  refusing  to  the  Plaintiffs  the  liberty  to  try 
the   cause ;  but  at  the  same  time,  as  we  consider  the 
ground  of  such  failure  attributable  to  the  conduct  of 
the  Plaintiffs  and  Mrs.  Farden^  in  the  progress  of  the 
proceedings  in  that  Court,  we  think  the  costs  which 
have  been  uselessly  incurred  in  this'  Court  ought  to  fall 
"pon   the  Plaintiffs  and  Mvs.Farden.     Whilst,  there- 
fore, we  make  the  rule  obtained  by  the  Plaintiffs  abso- 
lute, we  do  so  upon  the  terms  of  payment  of  the  costs  of 
*««    day  of  the  former  trial  by  the  Plaintiffs,  and  the 
Payment  by  the  Plaintiffs  and  Mrs.  Farden  of  the  costs 
incurred  by  the  Defendants  in  the  several  motions  made 
in  this  Court.     And  with  respect  to  the  rule  for  the 
attachment,  we  direct  the  same  to  be  enlarged  and  to 
stand  over  as  a  security  for  the  payment  of  the  costs 
before  directed. 

Judgment  accordingly. 
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Nw.  25.     Staines  and  Others,  Assignees  of  Birch,   a 
fiankrupt,  v.  Wainwright. 

Defendant,  T^HIS  action  was  broueht  by  the  assiirnees  of  one 
suyecttothe     -*-d.    7        ,,        ^°  r  r-n./.j 

approval  of  a  Btrch^  a  bankrupt,  to  recover  from  the  Defendant 

meeting  of       the  sum  of  2012/.  under  an  agreement  made  between  the 

creditors,  assignees  and  the  Defendant,  and  set  forth  in  the  decla- 

agreed  to  pay         .° 

Plaintiffs,  as-    ration  as  a  certam  memorandum  described  therein  as  a 

Bignees  of  B.  memorandum  to  form  the  basis  of  an  agreement :  by 
2012/.,  sup-  ^^^^  instrument,  which  was  made  subject  to  the  approval 
posed  to  be  of  a  meeting  of  the  creditors,  to  be  specially  called  for 
^"th  ^  A  ^^^  purpose  according  to  the  act  of  parliament  in  that 
upon  all  debts  behalf,  the  Defendant  agreed  to  pay  the  Plaintiffs  as 
then  proved:  assignees,  within  two  months  from  thence,  2012/.  sup- 
to  be  worked  P^^^^  ^^  he  equal  to  ten  shillings  in  the  pound  upon 
in  the  usual  all  the  debts  then  proved,  and  further  to  pay,  or  permit 

^/y  •  /  ^^  the  assignees  to  retain,  out  of  the  estate,  such  further 

of  Defend-  1       u   • 

ant*s  of  700/.    su^^^  ^^  should  be  equal  to  ten  shillings  in  the  pound 

was  to  be  al*  upon  debts  not  then  known  or  ascertained,  such 
the  assignees  *  ^^^^  mentioned  amount  to  be  limited  to  500/. ;  but  it 
to  pay  the        was  to  be  understood  that  the  above  amount  did  not 

costs  of  the       include  the  debts  of  Mr.  Birch  senior,  and  Mr.  Birch 

bankruptcy ;     .      . 

the  surplus  of  junior,  amountmg  to  about  1900/.,  upon  which,  if  prove- 

the  estate  to      able,  they  would  be  entitled  to  their  dividend  upon  the 

among  the        amount  they  should  be  allowed  to  prove:    and  it  was 

creditors ;  but  provided,  that  if  the  Defendant  should  obtain  a  discharge 

the  dividends    ^^  ^^^  assignees,  or  a  transfer  to  himself  of  any  such 

of  those  who  '' 

had  pre-  ^^ht  so  proved,  he  should  be  entitled  to  receive  back  or 

viously  re-  retain  the  amount  which  he  should  have  paid  on  any 
in^the  D  uiid  ®^^^  ^^^^  *  ^^  ^^^  agreed  that  the  fiat  should  be  worked  in 
were  to  be  the  usual  way,  and  that  the  assignees  should  dispose  of  all 
paid  over  to 

Defendant,  and  the  excess  beyond  \0s,  in  the  pound  to  belong  to  the  creditors  : 
Held,  that  this  agreement  was  void,  as  contrary  to  the  policy  of  the  bankrupt  law. 
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tbe  bankrupt's  property,  out  of  which  the  Defendant's 
liens  as  thereby  recognised  were  to  be  retained ;  that 
after  satisfaction  of  the  Defendant's  liens  he  should  de« 
liver  up  all  securities  in  his  hands,  and  that  the  Defend^ 
ant's  claim  of  500/.  for  a  bonus,  and  200/.  for  a  certain 
lease,  should  be  allowed  in  full,  but  that  subject  thereto 
his  debt  should  be  subject  to  examination  and  correc- 
tion of  an  accountant ;  that  the  assignees  should  pay  out 
of  the  estate  the  costs  previous  to  and  incident  to  the 
bankruptcy ;  and  that  after  payment  out  of  the  estate  of 
the  full  amount  of  the  Defendant's  claims  when  ascer* 
tained,  so  far  as  the  estate  would  extend,  the  surplus  of 
the  estate  should  be  divided  among  the  creditors,  but 
tbe  dividends  of  such  as  should  previously  have  received 
ten  shillings  in  the  pound,  should  to  that  extent  be  paid 
over  to  the  Defendant  in  one  week  after  the  dividend 
should  be  declared;  but  that  the  excess  beyond  ten  shil- 
lings in  the  pound  should  belong  to  the  creditors,  and  that 
the  terms  of  the  agreement  should  be  ratified  by  a  deed. 

It  was  averred  in  the  declaration,  that  a  meeting  of 
the  creditors  was  specially  called  for  the  purpose  of 
approving  of  the  agreement,  according  to  the  said  act  of 
parliament,  and  that  at  such  meeting  the  said  agreement 
was  duly  approved  by  the  creditors,  according  to  the 
said  act  of  parliament :  * 

That  from  the  time  of  the  making  the  agreement,  the 
Plaintiffs  had  been  ready  and  willing,  as  such  assignees, 
to  ratify  the  terms  of  the  agreement  by  a  proper  deed, 
whereof  the  Defendant,  during  all  the  time,  had  notice. 
Breach,  that  the  Defendant  did  not,  within  two  months 
from  the  making  the  agreement,  pay,  nor  had  he  yet 
paid  the  Plaintiffs,  being  such  assignees,  the  said  sum  of 
30122.,  or  any  part  thereof. 

Demurrer,  —  For  that  the  consideration  for  the  pro- 
mise of  the  Defendant  in  the  declaration  mentioned  was 
void  and  illegal,  as  being  contrary  to  the  spirit  and 
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policy  of  the  bankrupt  laws ;  and  also  void  and  illegal 
inasmuch  as  the  promise  made  by  the  Plaintiffs,  which 
was  laid  as  the  consideration  of  the  Defendant's  promise, 
was  not  in  their  power  to  perform ;  nor  could  the  De- 
fendant have  enforced  performance  of  tlie  same,  at 
all  events  without  the  express  consent  of  all  the  creditors 
of  Birch,  whose  debts  were  proveable  under  the  com- 
mission against  him  ;  that  if  such  consent  would  support 
the  promise  made  by  the  Plaintiffs,  yet  that  it  was  not 
with  proper  certainty,  or  in  an  issuable  form  averred 
in  the  declaration,  that  all  the  last-mentioned  creditors 
did  consent  to  the  said  agreement;  but,  on  the  con- 
trary, the  proper  inference  to  be  drawn  from  the  aver- 
ments in  that  respect  was,  that  the  agreement  was 
approved  of  only  by  the  consent  of  the  major  part  in 
value  of  the  creditors  who  had  proved  under  the  com- 
mission and  were  present  at  the  meeting;  nor  was  it 
alleged  with  proper  certainty,  nor  in  an  issuable  form, 
that  the  creditors  who  were  averred  to  have  ap- 
proved of  the  agreement  did  consent  to  or  ratify  the 
same;  nor  was  it  stated  how  they  approved  of  the 
same  ;  nor  that  they  consented  or  ratified  the  same 
in  any  manner  that  would  bind  them  to  it  by  law ;  or 
that  there  was  any  consideration  for  their .  consent  or 
ratification. 
Joinder. 


Sir  F,  Pollock  in  support  of  the  demurrer. 

According  to  6  G.  4.  c.  16.,  no  such  agreement  as 
that  set  forth  in  the  declaration  will  bind  the  creditors, 
unless  all  the  creditors  assent:  the  eighty-eighth  sec- 
tion only  enacts,  *<  that  the  assignees,  with  tlte  consent 
of  the  major  part  in  value  of  creditors,  may  compound 
with  any  debtor  to  the  bankrupt's  estafe,  and  take  any 
reasonable  part  of  the  debt  in  discharge  of  the  whole,  or 
may  give  time  or  take  security  for  the  payment  of  such 
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debt,  or  may  submit  any  dispute  between  such  assignees 
and  any  persons  concerning  any  matter  relating  to  such 
bankrupt's  estate,  to  the  determination  of  arbitrators  to 
be  chosen  by  the  assignees  and  the  major  part  in  value 
of  such  creditors,  and  the  party  with '  whom  they  shall 
have  such  dispute."  And  Nerot  v.  Wallace  (a)  decides 
that  if  an  agreement  be  made  with  assignees,  and  they 
have  no  authority,  it  cannot  be  ratified.  There  was 
therefore  no  consideration  of  loss  to  the  Plaintiffs,  or 
benefit  to  the  Defendants,  on  which  the  agreement  can 
be  supported.  It  was  nudum  pactum.  And  the  agree- 
meut  was  not  that  the  Defendant  should  pay  the  2012/., 
but  that  a  deed  should  be  entered  into,  under  which  he 
should  be  bound  to  pay  it;  the  only  breach,  therefore,  that 
the  Plaintiffs  could  properly  assign,  would  be,  that  the 
Defendant  had  refused  to  execute  the  deed  he  promised 
by  the  agreement.  But  the  agreement  was  altogether 
illegal,  as  contrary  to  the  spirit  of  the  bankrupt  law. 

Wilde  Seijt,  contra. 

The  effect  of  the  agreement  is,  that  the  Defendant 
will  ensure  the  creditors  lOf.  in  the  pound,  at  least,  upon 
condition  of  his  being  allowed,  when  the  creditors 
receive  that  amount,  to  prove  20^.  in  the  pound  on  his 
own  debt,  which,  to  the  extent  of  700/.,  is  not  to  be 
questioned ;  but,  beyond  that  amount,  is  to  be  subject 
to  the  correction  of  an  accountant. 

The  forbearance  to  dispute  the  Defendant's  claim  to 
the  extent  of  700/.,  and  the  agreement  to  refer  the 
residue  of  it  to  the  decision  of  an  accountant,  disclose 
ample  consideration  for  the  Defendant's  promise. 

And  though  there  is  a  stipulation  that  the  agreement 
shall  be  ratified  by  a  deed,  that  does  not  discharge  the 
Defendant  from  his  liability  on  the  agreement:  an  occu- 
pier who  holds  land  under  an  agreement  for  lease  which 
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18S9.  qiecifies  the  stipulations  to  be  contained  in  the  future 
lease,  is  liable  under  the  agreement  for  the  breach  of 
those  stipulations,  though  the  lease  be  never  executed. 

As  to  the  Plaintiffs  not  having  the  power  to  make  this 
agreement  for  the  creditors,  if  that  were  so,  it  would  not 
follow  that  the  agreement  is  illegal,  for  inability  is  one 
thing,  illegality  another ;  if  overseers  enter  into  an 
agreement  for  a  parish  which  they  cannot  fulfil,  they  are 
still  personally  liable,  (a) 

But  the  agreement  is  legal,  and  not  inconsistent  with 
th^  spirit  of  the  bankrupt  laws.  It  is  averred  that  the 
creditors  approved  of  the  agreement  according  to  the  act 
qf  parliament ;  and  if  it  were  otherwise,  issue  should 
have  been  taken  on  that  allegation.  In  Kaye  v.  Bolton  {b)^ 
where  it  was  decided  that  a  covenant  to  pay  the  creditors 
in  full  in  consideration  of  their  ceasing  to  prosecute  the 
commission,  was  not  illegal,  the  Court  held  that  the  words 
the  creditors  meant  all  the  creditors.  If  the  assignees  do 
wrong  they  must  account  to  the  creditors ;  but  if  they 
have  power  to  compound  a  debt,  and  to  give  a  receipt 
for  it,  they  have  power  to  enter  into  an  agreement  such 
as  the  present.  It  is  a  mere  mode  of  accounting,  for  it 
is  expressly  stipulated  that  the  fiat  shall  be  worked  in 
the  usual  way.  At  all  events,  it  does  not  lie  in  the  De- 
fendant's mouth  to  object  illegality ;  for  he  may  satisfy 
the  agreement  by  paying  the  money  he  has  agreed  to 
pay.  In  Nerot  v.  Wallace^  the  promise  of  the  assignees 
to  forbear  to  examine  the  bankrupt,  was  clearly  illegal. 

Sir  JP.  Pollock  in  reply.  This  was  the  mere  basis  of 
an  agreement,  and  not  the  agreement  which  was  to  bind 
the  creditors;  and  without  the  consent  of  all  the  credi- 
ditors,  the  agreement,  even  if  reduced  to  a  deed,  would 
not  have  been  binding. 

Cur.  adv.  vuU. 

(a)  See  Landietter  v.  Tri^er,        (b)  6  T.  R.  1S4. 
1  Bingh.  mu 
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TiNDAL  C.  J.»  —  after  stating  the  pleadings,  as  aniif 
p.  174.,  down  to  •  — 

As  the  act  6  6. 4.  c.  16.  5.  88.,  which  gives  validity  to 
certain  acts  approved  by  the  major  part  in  value  of  the 
creditors  present  at  a  public  meeting  duly  convened, 
does  not  extend  to  an  agreement  of  the  description 
above  mentioned,  no  aid  can  be  derived  from  the  ap- 
proval alleged;  and  the  legal  effect  of  the  agreement 
must  depend  upon  the  provisions  which  it  contains. 
After  a  careful  consideration  of  these  provisions,  it 
appears  to  us  to  be  clear  that  the  Defendant,  as  a  con- 
sideration for  the  payment  of  the  amount  which  he 
engages  to  pay,  being  10s.  in  the  pound  upon  all  the 
debts  proved,  except  those  of  Birch  sen.  and  Birch  jun., 
stipulates  that  he  shall  receive  out  of  the  estate,  the  full 
amount  of  500/.,  called  a  bonus,  and  200/.  for  a  lease, 
in  preference  to  all  the  other  creditors  except  the  two 
above  specified,  who  are  to  prove  and  receive  their 
dividends  as  if  no  agreement  had  been  made,  and  who 
therefore  are  in  no  way  affected  by  it ;  and  further,  that 
the  whole  of  his  debt,  when  ascertained,  should  be  enti- 
tled to  a  similar  preference.  This  agreement  may  pos- 
sibly be  very  beneficial  to  the  creditors ;  and  the  com- 
mencement of  this  action  by  the  assignees  against  the 
Defendant,  affords  reason  to  suppose  that  it  has  been  so 
considered.  But  it  professes  to  stipulate  for  an  admi- 
nistration of  the  bankrupt*s  estate,  which  is  at  variance 
with  the  bankrupt  laws;  and  as  aU  the  creditors  are  not 
bound  by  it,  it  could  not  be  enforced  by  the  Defendant 
against  the  assignees  of  the  estate,  so  as  to  give  him  the 
benefit  which  it  is  the  object  of  the  provisions  on  his 
part  to  receive.  The  assignees  had  no  right  to  enter 
into  a  contract  with  a  particular  creditor  that  on  a 
certain  event  he  should  receive  out  of  the  estate  the  full 
amount  of  any  debt.  It  was  their  duty  to  make  an 
equal  distribution  of  the  effects  among  the  creditors,  in 
proportion  to  all  the  debts  of  the  bankrupt. 
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What  the  true  meaning  of  that  part  of  the  agreement 
may  be  which  relates  to  the  Defendant's  liens  being 
recognised  thereby,  it  is  unnecessary  to  consider ;  be- 
cause we  think,  for  the  reasons  above  given,  that  the 
stipulation  for  the  payment  to  the  Defendant  of  the 
two  sums  of  500/.  and  200/.  in  full,  as  well  as  his  whole 
debt  when  ascertained,  being  illegal,  the  arrangement 
contemplated  by  the  agreement  is  void. 

We  are  therefore  of  opinion,  that  judgment  upon 
the  demurrer  to  the  declaration  must  be  given  for  the 
Defendant 

Judgment  for  Defendant. 


Nov.  25- 


Silver  and  Others  v.  Barnes. 


nPHIS  was  an  action  by  the  payees  against  the  maker 
of  a  promissory  note  for  80/.  and  interest,  bearing 
date  April  18S6,  and  payable  on  demand. 

Plea,   that  the   promissory   note   in  the  declaration 
mentioned  was  a  certain  promissory  note  whereby  the 


The  members 

of  a  benefit 

society  raised 

a  joint  stock 

fund,  portions 

of  which  were 

from  time  to 

time  advanced  Defendant  and  one  S.  E.  Webber,  J.  Rice,  and  J.  T. 

of  the  society    -^'^'^i  as  his  sureties  in  that  behalf,  jointly  and  severally 

by  way  of        promised  to  pay  the  Plaintiffs,  on  demand,  80/.,  value 

oan,  at     per  received,  with  interest  for  the  same ;  and  that  before  the 
cent,  interest :  '       ^  '  ^  ^ 

the  sums  so      making,  delivery,  and  acceptance  of  the  said  promissory 

note,  to  wit,  on  the  17th  April  1836,  it  was  corruptly  and 
unlawfully,  and  against  the  form  of  the  statute  in  that 
case  made  and  provided,  agreed  between  the  Defendant 
IndthriJim-  ^"^  ^^^  Plaintiffs,  and  divers  other  persons  to  the  De- 
ber  who  bid  fendant  unknown,  with  the  privity  and  consent  of  the 
highest  ob- 
tained the  loan :  Defendant^  a  member  of  the  society,  having  bid  15/.  17««  6dU 
for  a  loan  of  80A^  the  151  17«-  &/.  to  be  paid  in  addition  to  5  per  cent,  interest 
on  the  SOL,  Hdd,  that  the  transaction  was  not  usurious. 

■■xci.9 


advanced 
were  put  up 
to  competi- 
tion among 
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Plaintifik,  that  the  Plaintiffs  and  the  said  other  persons, '      18S9. 
with  the  privity  and  consent  of  the  Plaintiffs,  should        — 
lend  and  advance  to  the  Defendant  from  the  fund  or       Si^jvaa 
stock  of  a  certain  society,  called  the  Woodbridge  Mutual      Babhes. 
Benefit  Society,  the  sum  of  80/. ;  that  the  Plaintiffs  and 
the  said  other  persons,  with  the  privity  and  consent  of 
the  Plaintiffs,  should  forbear  and  give  day  of  payment 
thereof  to  the  Defendant,  as  hereinafter  mentioned ;  and 
that  the  Defendant,  for  the  loan  of  the  said  802.,  and 
for  giving  day  of  payment  thereof,  should  give  and  pay 
to  the  Plaintiffs  and  the  said  other  persons,  with  the 
privity  and  consent  of  the  Plaintiffs,  more  than  lawful 
interest  at  and  afler  the  rate  of  51.  for  the  forbearance 
of  100^  for  a  year  on  the  said  sum  of  80/. ;  viz.  that  the 
Defendant  should  pay  and  give  to  the  Plaintiffs  and 
the  said  persons,  with  the  privity  and  consent  of  the 
Plaintiffs,  a  certain  sum,  to  wit,  15/.  Vis.  6d.y  making, 
together  with  the  said  sum  of  80/.,  so  to  be  lent  and 
advanced  by  the  Plaintiffs  and  the  said  other  persons, 
the  sum  of  95/.  17^.  6(L  for  the  preference  of  having  the 
said  loan  of  80/. ;  to  wit,  by  monthly  instalments  of  2s. 
upon  every  10/.  of  the  said  sum  of  80/.,  until  the  whole 
of  the  said  sum  of  15/.  175.  6d.  should  be  paid,  together 
with  the  interest  of  such  loan  of  80/.  after  the  rate  of  51. 
for  100/.  by  the  year,  from  the  18th  April  1836,  until 
the  payment  by  the  Defendant  of  the  said  sum  of  80/. 
to  the  Plaintiffs  and  the  said  other  persons ;  and  that, 
for  securing  the  repayment  to  the  Plaintiffs  and  the  said 
other  persons  of  the  said  80/.,  with  interest  thereon  as 
aforesaid,  the  Defendant  and  three  other  persons,  as  his 
sureties  in  that  behalf,  should  make  and  deliver  to  the 
Plaintiffs  a  certain  promissory  note  in  writing,  whereby 
the  Defendant  and  the  said  three  other  persons,  as  his 
sureties  in  that  behalf,  should  jointly  and  severally  pro- 
mise to  pay  to  the  Plaintiffs,  on  demand,  80/.  value  re- 
ceived, with  interest  for  the  same.  That,  in  pursuance  of 
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1889.  the  said  corrupt  and  illegal  agreement  so  made  as  afore- 
said^ the  Plaintiffs,  and  the  said  other  persons,  with  the 
privity  and  consent  of  the  Plaintiffs,  afterwards  lent  and 
advanced  to  the  Defendant  the  said  sum  of  80/.  from  the 
fund  or  stock  of  the  society  called  the  Woodbridge  Mutual 
Benefit  Society ;  and  that  for  securing  the  repayment  to 
the  Plaintiffs,  and  the  said  other  persons,  of  the  said  80/., 
with  interest  for  the  same,  the  Defendant  and  S.  E.  fVelh- 
beTy  J,  Riccy  and  J.  T.  Elvisy  as  his  sureties  in  that  behalf, 
made  and  delivered  to  the  Plaintiffs  the  said  promissory 
note  in  the  declaration  mentioned,  and  the  Plaintiffs  then 
accepted  and  received  the  said  promissory  note  in  pur- 
suance of  the  said  corrupt  and  unlawAil  agreement,  and 
for  the  purpose  aforesaid.  And  the  Defendant  averred, 
that  the  said  sum  of  15/.  175.  6(/r,  so  as  aforesaid  agreed 
to  be  given  and  paid  to  the  Plaintiffs  and  the  said  other 
persons  in  manner  aforesaid  for  the  purpose  aforesaid, 
and  the  interest  upon  the  loan  of  80/.,  reserved  and 
secured  and  made  payable  to  the  Plaintiffs  upon  or  by 
the  said  promissory  note,  exceeded  the  rate  of  BL  for 
the  forbearing  and  giving  day  of  payment  of  10021  for  a 
year,  contrary  to  the  statute,  8cc.  By  means  whereof, 
and  by  force  of  the  said  statute,  the  said  promissory 
note  was  void.     Verification. 

Replication.  That  the  promissory  note  was  made 
and  delivered  by  the  Defendant,  as  in  the  first  count 
mentioned,  for  a  good  and  lawful  consideration,  and  not 
in  pursuance  of  or  upon  any  such  corrupt  or  unlawful 
agreement,  nor  for  such  purpose  or  as  in  the  said  plea 
mentioned  in  manner  and  form  as  the  Defendant  had  in 
his  said  plea  in  that  behalf  alleged. 

At  the  trial  before  Vatighan  J.,  it  appeared  that  the 
Plaintiffs  were  the  treasurers,  and  the  Defendant  a 
member  of  the  Woodhndge  Mutual  Benefit  Society,  and 
that  the  promissory  note  was  given  by  the  Defendant 
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(or  sol,  of  the  society's  money,  which  was  pat  up  to        1839. 

auction  among  the  members  of  the  society,  to  be  ad-       — 

▼anced  to  the  highest  bidder,  and  repaid  by  him  with  S^vm* 
interest  at  5  per  cent  The  Defendant  bid  15/.  17i.  StL  BABiist. 
for  the  advance. 

The  rules  of  the  society  commenced  with  the  follow- 
ing preamble :  —  "  Whereas  the  several  persons,  mem- 
bers of  this  society,  whose  names  are  inscribed  in  the 
book  containing  the  amount  of  their  shares  therein, 
have,  for  their  mutual  benefit,  by  subscriptions  every 
four  weeks,  raised  a  sum  of  money,  and  have  agreed  by 
further  monthly  subscriptions,  to  be  paid  every  Wednet^ 
day  four  weeks,  during  the  continuance  of  the  said 
society,  as  after  mentioned,  to  raise  a  further  sum  of 
money,  with  the  intention  of  afterwards  lending  or  ad- 
vancing the  same  to  some  of  the  said  parties,  at  interest, 
at  the  rate  of  SL  for  100/.  by  the  year,  in  the  propor- 
tions, in  such  manner,  and  under  such  regulations  as 
are  hereinafter  mentioned,  so  that  every  member  of  the 
society  shall  have  advanced  or  allotted  to  him,  on  Ioan» 
a  sum  of  money  as  after  mentioned ;  and,  in  order  to 
the  more  regularly  and  effectually  carrying  on  the  con- 
cerns of  the  said  society,  and  promoting  the  intention  of 
the  members  thereof,  the  following  rules,  laws,  and  re- 
gulations have  been  agreed  to,  adopted,  and  signed  by  * 
the  said  members,  for  their  mutual  observance :"  and 
Among  the  rules  were  the  following :  — 
8.  ^^  Every  member  of  this  society,  his  executors  or 
administrators,  shall  pay  to  the  treasurer  or  his  deputy, 
or  person  acting  as  such,  at  every  monthly  meeting, 
during  the  first  hour  of  business^  viz.  from  half-past 
seven  to  half-past  eight,  2s.  6d.  upon  every  10/.  for 
which  be  shall  subscribe,  for  the  first  forty  nights  of  the 
society;  after  that  time  2s,  upon  every  10/. ;  and  when 
be  shall  have  a  loan  or  allotment  of  money  from  the 
fund  or  stock  of  the  club,  he  shall  also  pay  the  additional 
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1839.  subscription  he  shall  agree  to  give  for  the  preference  of 
having  such  a  loan,  by  monthly  instalments  of  2s.  upon 
every  10/.  so  advanced  or  allotted  to  him,  until  the 
whole  of  such  additional  subscription  shall  be  paid,  to- 
gether with  interest  for  such  loan  or  sum  so  advanced, 
after  the  rate  of  5L  for  100/.  by  the  year. 

12.  "  When  the  treasurer  shall  have  in  hand,  at  any 
of  the  monthly  meetings,  the  sum  of  20/.  of  the  money 
so  subscribed  at  any  of  the  monthly  meetings,  the  same 
shall  be  put  up  for  sale,  —  the  highest  bidder  to  be  the 
purchaser, — and  he  may  have  from  the  fund  any  sum  not 
less  than  20/.  (except  by  the  consent  of  the  committee), 
nor  more  than  the  sum  he  subscribes  for.  He  shall, 
at  the  same  time,  inform  the  secretary  what  sum  he 
will  take ;  and  within  one  day  inform  the  secretary,  in 
writing,  the  names,  trades,  and  places  of  abode  of  the 
persons  he  may  propose  as  sureties  for  the  money :  and 
upon  giving  approved  security  to  the  committee  of  the 
society  for  the  same,  shall  have  such  advance  or  allot- 
ment of  money  paid  to  him  by  the  treasurer,  on  paying 
the  stamp  duty  upon  the  security  given  and  entered  into 
by  him  and  his  sureties.  Should  there  at  any  time  be 
no  bidders,  the  money  in  hand  shall  be  allotted  by 
ballot.  The  first  drawn  shall  be  obliged  to  have  the 
preference,  and  shall  take  all  the  money  in  hand,  in 
case  he  can  have  it,  without  a  joint  security ;  and  if  the 
person  drawn  does  not  take  all  the  money,  to  continue 
drawing  till  it  is  disposed  of.  If  any  member  do  not 
take  the  money  he  agreed  to  have  at  any  monthly  meet- 
ing, he  shall  pay,  at  the  next  monthly  meeting,  one 
month's  interest  on  the  sum  he  so  agreed  to  take,  and 
also  whatever  sum  may  be  deficient  in  the  additional 
subscription  which  shall  be  agreed  to  be  given,  at  the 
next  monthly  meeting,  when  the  same  shall  be  disposed 
of.  All  moneys  that  shall  from  time  to  time  be  disposed 
of  by  way  of  sale  shall  be  secured  to  the  society  in  the 
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names  of  the  treasurer  and  committee  for  the  time 
being. 

15.  ^^All  jnonthly  and  additional  subscriptions,  in- 
terests, fines,  forfeitures  (except  fines  of  the  committee- 
men for  neglecting  to  attend  the  monthly  meetings  of 
the  committee  at  the  time  appointed),  extra  and  other 
payments,  shall  be  paid  to  the  treasurer,  and  shall  con- 
stitute and  be  the  fund  stock  of  the  society ;  and  all 
expenses  incurred  by  the  treasurer,  the  secretary,  the 
committee,  or  any  other  member  of  the  society,  in  or 
about  the  afiairs  and  concerns  of  the  society,  under  the 
direction  and  authority  of  any  monthly  or  special  general 
meeting  of  the  committee,  shall  be  paid  out  of  the  fund 
or  stock ;  but  not  any  of  the  stock  shall  be  expended 
in  feasting. 

16.  **  Immediate  payment  shall  be  made  to  the  trea- 
surer of  all  sums  for  which  the  members  are  or  shall 
be  liable,  under  these  or  any  subsequent  rules,  orders, 
or  r^ulations,  to  be  duly  made ;  and  which  sums  shall 
be  recoverable  by  law,  as  liquidated  damages ;  or  the 
treasurer,  at  his  option,  may  retain  and  deduct  the  same 
from  any  money  in  his  hands  which  shall  have  been 
subscribed  by  the  person  from  whom  such  payments  are 
to  be  made. 

26.  **The  said  society,  and  these  rules,  laws^  and 
regulations  shall  be,  remain,  and  continue  in  full  force 
and  effect,  and  all  and  every  of  the  members  of  the 
society  shall  be  thereby  bound,  until  all  such  members, 
or  their  assigns,  executors,  or  administrators,  as  afore- 
said, respectively,  shall  have  borrowed  and  received 
the  whole  amount  of  money  for  which  they  shall  respec- 
tively have  so  subscribed,  and  until  all  arrears,  fines, 
and  forfeitures,  in  and  under  any  of  the  preceding  rules, 
shall  be  paid." 

It  was  contended  at  the  trial  that  the  rules  of  the 
society  were  only  a  contrivance  to  elude  the  laws  against 
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usury ;  that  the  Defendant's  contract  was  clearly  usuri- 
ous, the  principal  money  never  having  been  placed  iu 
hazard,  and  a  sum  of  15^  75.  6d»  having  been  agreed  to 
be  paid  for  the  loan  of  80/.  in  addition  to  an  interest  of 
5  per  cent 

The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  partnership  was  a  shift  and  contrivance  to  evade  the 
usury  laws ;  if  so,  they  were  to  find  for  the  Defendant ; 
but  if  they  thought  it  a  bondjtde  partnership,  to  find  for 
the  Plaintifis.  The  jury  gave  a  verdict  for  tlie  Plaintiffi* 
which 


B.  Andrews  moved  to  set  aside,  on  the  ground  of 
misdirection,  contending,  as  at  the  trial,  that  the  note 
had  been  given  upon  a  usurious  loan.  In  Barday  v. 
WcdmsUy  (a)  it  was  held  not  usurious  for  an  acceptor 
of  a  bill  of  exchange  at  two  months  to  pay  it  before  it 
became  due  on  receiving  a  premium  of  6d.  in  the  pound ; 
but  in  that  case  there  was  no  borrowing  and  no  repay- 
ment: here  the  Defendant  had,  in  efiect,  borrowed^  and 
must  repay  the  80/. 

Cur.  adv.  vuU. 

TiNDAL  C.  J.  This  was  an  action  by  the  payees 
against  the  maker  of  a  promissory  note  given  by  a  mem- 
ber of  a  benefit  society  for  an  advance  of  money  from 
the  society.  It  was  contended  at  the  trial  that  the  con- 
tract was  usurious ;  but  the  learned  Judge  who  tried  the 
cause  thought  that  there  had  been  no  loan,  but  merely 
an  advance  of  partnership  funds  in  which  the  Defendant 
was  interested  in  common  with  the  other  members  of 
the  society.  A  motion  has  been  made  for  a  new  trial 
on  the  ground  of  misdirection ;  but  we  think  the  case 
was  properly  left  to  the  jury.     The  question  was,  whe- 
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ther  the  transaction  was  a  loan  of  money  or  a  dealing 
with  the  partnership  fund.  If  it  was  a  loan  it  was 
usurious.  We  think' it  was  a  dealing  with  the  partner-' 
ship  fund,  in  which  the  Defendant  had  an  interest  in 
common  with  the  other  members  of  the  society,  and  that 
it  was  not  a  loan.  The  Defendant  was  interested  in  the 
fund  when  the  money  was  advanced  and  when  it  was 
repaid.  The  rules  of  the  society  are,  in  effect,  a  mere 
agreement  by  partners  that  their  joint  contributions 
shall  be  advanced  for  the  use  of  one  or  the  other  as  oc- 
casion requires ;  and  the  transaction  in  question  was  not 
a  borrowing  by  the  maker  of  the  note  from  the  payees. 
In  a  case  before  Alexander  C.  B.,  in  the  year  1828, 
be  held  an  advance  from  a  similar  society  to  one  of  its 
members  to  be  a  partnership  transaction^  and  not  a  loan. 

Rule  refused. 
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In  the  Matter  of  the  Seijeants  at  Law.  ivb».  25. 

AT  the  commencement  of  business  on  the  first  day  of 
this  term, 


Wilde  Seijt.,  on  behalf  of  Serjts.  Taddy^  Spankie^ 
Atcherleyy  Merewether^  and  himself,  begged  leave  to 
call  the  attention  of  the  Judges  to  the  departure  which 
bad  recently  taken  place  from  the  ancient,  legal,  and 
established  practice  of  this  Court,  which  he  humbly 
contended  amounted  to  a  violation  of  the  constitution 
of  the  Court  itself.  He  referred  to  the  permission 
granted  to  the  gentlemen  of  the  bar  generally  to 
practise  in  the  Court  of  Common  Pleas.  His  learned 
brothers  and  himself  felt  that  the  present  was  the  fittest 
moment  to  call  the  attention  of  their  Lordships  to  the 
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In  the  Matter 
of  the 


1839.       subject,  and  most  respectfully,  but  most  earnestly,  to 
protest  in  the  name  of  the  constitution  and  of  the  law 
against  the  continuance  of  that  course  of  practice.     It 
Seijeants  at    would  be  in  their  Lordships'  recollection  that  in  the 
Law.         yg^r    igs4,  a  warrant  under  the   sign  manual  of  the 
Crown  was  sent  to  the  Judges  of  this  Court,  command- 
ing them  to  open  it  to  the  members  of  the  bar  gene- 
rally, (a)    Until  the  very  morning  on  which  that  warrant 
was  read  in  Court  the  Serjeants  were  ignorant  of  its 
contents  or  form.     They  had  received  no  notice  on  the 
subject ;  and  although  they  were  aware  that  some  mea- 
sure of  the  sort  was  in  contemplation,  they  were  wholly 
ignorant  of  the  form  or  terms  in  which  it  was  to  be 
effected  until  they  heard  the  warrant  itself  read  in 
Court.     Their   Lordships,   upon  receiving  the  royal 
mandate,  thought  at  the   moment,  without  bestowing 
further  consideration  upon  the  subject,  that  they  were 
bound  to  obey  it,  and  accordingly  they  ordered  it  to  be 
recorded,  and  proceeded  to  call  upon  the  other  gentle- 
men of  the  bar  to   move.      The  Serjeants,  however, 
entertained  at  the  time  a  strong  opinion  that  the  warrant 
was  illegal,  and  that  any  interference  on  the  part  of  the 
Crown  with  the  ancient  and  established  practice  of  the 
Court  was  an  unconstitutional  exercise  of  the  preroga- 
tive ;  but  they  deemed  it  respectful  and  proper  to  for- 
bear to  interfere  until  they  should  thoroughly  satisfy 
their  minds  on  the  subject.  They  were,  moreover,  igno- 
rant as  to  how  far  the  Judges  of  this  Court  had  coun- 
tenanced, or  sanctioned,,  or  were  parties  to  the  measure. 
In  short,  the  document  came  by  surprise  upon  the  bar 
of  this  Court,  and  therefore  they  forbore  on  the  in- 
stant to  interfere,  notwithstanding  their  strong  opinion 
of  its  illegality.     In  that  opinion  they  were  confirmed 
by  the  recollection  of  what  had  taken  place  in  the  year 

(a)  ^ee  10  Bingh,  571. ;  and  Power  v.  Ixod,  1  New  Caeu, 
304. 
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1755,  when  one  of  the  learned  Judges  then  on  the        1839. 

bench  proposed  partially  to   open  this  Court  to  the        

general  bar.     For  that  purpose  a  bill  was  prepared  to    ^  *  f  th*^*^"^ 
be  introduced  into  Parliament,  thereby  shewing  the  opi-     Seijeants  at 
nion  which  then  prevailed,  that  it  required  a  legislative         ^*^' 
enactment  to  alter  the  established  practice  of  the  Court. 
The  bill  was  afterwards  abandoned,  because,  upon  fur- 
ther reflection,  it  was  not  considered  that  the  interests 
of  the  public  called  for  such  a  measure.     Then,  again, 
their  Lordships  were  aware  that  when  the  bill  for  open- 
ing the  Central  Criminal  Court  was  introduced  into 
Parliament,  it  contained  a  clause  consisting  of  four  or 
five  lines  for  partially  opening  this  Court,  which  clause 
was  afterwards  struck  out,  but  which  furnished  an  addi- 
tional proof  of  the*  conviction  which  prevailed,  that  the 
authority  of  the  legislature  was  necessary  to  effect  any 
change  in  the  constitution  and  practice  of  the  Court. 
So  recent  an  instance  as  this  must  preclude  all  notion 
that  a  warrant  under  the  sign  manual  of  the  Crown 
could  legally  effect  such  a  purpose.     Their  Lordships, 
however,  in  the  absence  of  all  objections  to  the  validi^ 
of  the  warrant,  having  proceeded  to  act  in  obedience  to 
it,  those  seijeants  whom  he  now  represented  felt  them- 
selves placed  in  a  situation  of  considerable  embarrass- 
ment.   They  held  patents  from  the  Crown  ;  they  were 
officers  of  the  Crown,  and  as  such  were  bound  to  pay 
obedience  to  the  authority  of  the  Crown.  When,  there- 
fore, they  were  convinced  that  that  authority  had  been 
illegally  exercised,  it  behoved  them  to  consider  of  the 
most  respectful  mode  of  communicating  with  the  Crown 
on  the  subject.     Their  Lordships  would  remember  that 
Mr.  Serjt.  Taddy  had,  in  a  subsequent  term,  intimated 
to  the  Court  his  intention  of  bringing  the  subject  under 
the  consideration  of  their  Lordships  at  a  future  day; 
but,  upon  further  reflection,  it  was  deemed  more  re* 
spectful  and  more  delicate  to  bring  the  question  of  the 
validity  or  invalidity  of  the  warrant  to  the  notice  of  the 
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18S9.        Crown,  and  afford  it  an  opportunity  of  taking  advice 

upon  the  subject.   With  that  view  they  presented  a  me- 

In  the  Matter  morial,  not  praying  the  Crown  to  withdraw  the  warrant, 
Seijeants  at  ^^^  merely  to  take  advice  as  to  the  legality  of  that  docu- 
Law.  ment.  The  Crown  had  been  pleased  to  refer  the  memorial 
to  the  Judicial  Committee  of  the  Privy  Council,  before 
whom  the  subject  underwent  a  discussion,  which  lasted 
three  days.  Three  of  the  learned  Judges  now  in  Court 
were  present  during  that  discussion.  There  was  also 
present  another  member  of  this  Court,  whose  recent 
loss  was  deeply  lamented.  Mr.  Justice  VaughafC%  ge- 
neral amenity  and  kindness  towards  the  bar  had  endeared 
him  to  the  whole  profession.  The  Crown  condescended 
to  call  in  the  Attorney-General  and  SolicitoSGeneral  to 
attend  the  discussion ;  and  during  the  three  days  that  it 
lasted  not  one  suggestion  fell  from  any  quarter  in  sup** 
port  of  the  legality  of  that  warrant.  On  the  contrary,  the 
law  officers  of  the  Crown  in  express  terms  stated,  they 
apprehended  that  the  matter  rested  with  the  Judges,  who 
alone  had  the  power  to  regulate  the  practice  of  the 
Court,  and  tliat  the  warrant  was  not  binding  upon  their 
Lordships.  The  Attorney-Greneral  admitted  that  he 
could  find  no  precedent  to  support  that  warrant  The 
Solicitor-General  expressed  himself  to  the  same  effect. 
Lord  Abinger  said  it  was  a  very  illegal  proceeding  to 
take  away  the  exclusive  privileges  of  a  court  merely  by 
an  act  of  the  royal  prerogative.  Ultimately,  however, 
the  consideration  of  the  subject  was  adjourned  sine  die^ 
and  the  Crown  declined  to  interfere.  The  Serjeants, 
therefore,  having  discharged  the  duty  of  respect  to  the 
Crown,  now  came  to  this  Court  and  prayed  their  Lord-> 
ships  that  the  practice  of  the  Court  might  be  allowed  to 
take  its  constitutional  course,  as  regulated  by  the  com- 
mon law  and  the  statute.  They  were  aware  that  some 
inconvenience  would  result  from  a  recurrence  to  the 
ancient  legitimate  practice,  and  therefore  they  had  for* 
borne  to  press  the  matter,  in  order  to  afford  the  legi»» 
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liture  an  opportunity  of  passing  some  measure  on  the       18S9. 

subject  A  bill  was  accordingly  brought  into  the  House       

of  Lords  by  the  Lord  Chancellor,  partially  opening  the  ^"^  ^/^'^ 
Court,  which  would  have  been  unnecessary  if  the  war-    Seijeanu  at 
not  were  valid,  but  neither  the  Attorney-General  nor        ^•''^* 
anybody  else  would  take  it  up  in  the  House  of  Com- 
mons, and  so  it  fell  to  the  ground.     The  Serjeants, 
therefore,  stood  thus:  they  had  brought  the  warrant 
voder  the  notice  of  the  Crown,  and  the  law  officers  of 
the  Crown  abandoned  its  legality ;  they  had  afibrded 
an  opportunity  for  the  enactment  of  a  legislative  mea- 
sure; that  had  not  been  proceeded  with.    They  had 
taken  every  course  that  respect  and  delicacy  suggested, 
and  they  felt  that  they  were  now  warranted  in  calling 
upon  their  Lordships  to  vindicate  the  constitution  of 
their  Court     The  rank  and  office  of  serjeant  were  as 
ancient,  and  rested  on  the  same  foundation,  as  those 
held  by  their  Lordships ;  there  was  no  evidence  of  the 
existence  of  the  Court  without  them;  they  were  as 
ancient  as  the  law  itself.     The  serjeants,  therefore,  in- 
dependently of  personal  interests,  considered  that  any 
attempt  to  alter  the  constitution  and  practice  of  the 
Court  by  a  mere  act  of  the  royal  prerogative,  would  go 
to  shake  the  foundation  of  every  Court  in  the  empire. 
At  present  every  Court  in  Westminster  Hall  was  strug- 
gling for  an  exclusive  bar,  the  necessity  of  which  had 
been  proved  by  experience.   But  in  the  Common  Pleas, 
where  there  was  already  a  distinct  bar,  it  was  proposed 
to  do  away  with  it,  and  create  the  very  evil  against 
which  the  other  Courts  were  struggling.     He  appealed 
to  their  Lordships  —  he  appealed  to  every  one  who  had 
practised  in  that  Court,  whether  the  departure  from  the 
old  practice  had  been  productive  of  any  public  con- 
venience.   The  Serjeants  claimed  their  privileges  more 
confidently  now  that  experience  had  proved  the  ancient 
practice  best  adapted  to  advance  the  public  interests 
and  coov*mience.    It  might,  perhaps,  be  suggested  that 
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1839.        it  was  fitting  to  wait  until  they  had  called  upon  her 

Majesty  to  recall  the  document  issued  in  1834f ;  but,  as 

In  the  Matter  ^^^  ^|^^  ^^j^  ^^  interest  in  the  character  and  integrity 
Serjeanto  at  of  that  Court,  he  should  be  the  last  to  recommend  such 
.  ^*^*  a  course  of  proceeding ;  he  should  consider  it  a  great 
degradation  of  that  Court.  He  begged  most  respect- 
fully to  remind  their  Lordships  of  the  oath  which  the 
Judges  of  that  Court  had  taken,  since  the  time  of  Ed^ 
ward  III.,  to  attend  to  no  letters  or  mandates  from  the 
Crown,  whether  signed  with  the  Great  Seal  or  the 
Privy  Seal,  which  would  tend  to  the  disturbance  of  the 
common  law,  and  to  hold  their  Courts  according  to 
ancient  usage  (a) ;   and  all  that  he  now  asked  was, 


(a)  By  18  EtL  S.  sL  4.,  the 
oath  of  the  justices  is  as  fol- 
lows :  —  '^  Ye  shall  swear^  that 
well  and  lawfully  ye  shall  serve 
our  Lord  the  King  and  his 
people  in  the  office  of  justice, 
and  that  lawfully  ye  shall  coun- 
sel the  King  in  his  business, 
and  that  ye  shall  not  counsel 
nor  assent  to  any  thing  which 
may  turn  him  in  damage  or 
disherison  by  any  manner,  way, 
or  colour.  And  that  ye  shall 
not  know  the  damage  or  dis- 
herison of  him,  whereof  ye 
shall  not  cause  him  to  be  warn- 
ed by  yourself,  or  by  other; 
and  that  ye  shall  do  equal  law, 
and  execution  of  right,  to  all 
his  subjects,  rich  and  poor, 
without  having  regard  to  any 
person.  And  that  ye  take  not 
by  yourself,  or  by  other,  pri- 
vily nor  apertly,  gift  nor  re- 
ward of  gold  nor  silver,  nor  of 
any  other  thing  which  may 
turn  to  your  profit,  unless  it 
be  meat  or  drink,  and  that  of 
small  value,  of  any  man  that 
shall  have  any  plea  or  process 
hanging  before  you,  as  long  as 
the   same  process  shall  be  so 


hanging,  nor  after  for  the  same 
cause.  And  that  ye  take  no 
fee,  as  long  as  ye  shall  be  jus- 
tice, nor  robes  of  any  man, 
great  or  small,  but  of  the  King 
himself.  And  that  ye  give 
none  advice  or  counsel  to  no 
man,  great  nor  small,  in  no 
case  where  the  King'  is  party. 
And  in  case  that  any,  of  what 
estate  or  condition  they  be, 
come  before  you  in  your  ses- 
sions with  force  and  arms,  or 
otherwise  against  the  peace,  or 
against  the  form  of  the  statute 
thereof  made,  to  disturb  exe- 
cution of  the  common  law,  or 
to  menace  the  people  that  they 
may  not  pursue  the  law,  that 
ye  shall  cause  their  bodies  to 
be  arrested  and  put  in  prison  ; 
and  in  case  they  be  such  that 
ye  cannot  arrest  them,  that  ye 
certify  the  King  of  their  names, 
and  of  their  misprision  hastily, 
so  that  he  may  thereof  ortlain 
a  convenable  remedy.  And 
that  ye  by  yourself  nor  by 
other,  privily  nor  apertly,  main- 
tain any  plea  or  quarrel  hang- 
ing in  the  King's  Court,  or 
elsewhere  in  the  country.    And 
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that  their  Lordships  would  hold  the  Court  according  to  18S9. 
the  ancient  practice  which  had   obtained  in  it.     The  ' 
question  was,  what  course  ought  the  Judges  to  pursue  ?  f^^^ 
They  had  been  satisfied  that  thic  warrant  upon  which  Seijeants  at 
Law. 


that  ye  deny  to  no  man  com. 
mon  right  by  the  King's  let- 
ten,  nor  none  other  man's, 
nor  for  none  o(ther  cause ;  and 
in  case  any  letters  come  to  you 
contrary  to  the  law,  that  ye  do 
nothing  by  such  letters^  but 
certify  th^  King  thereof,  and 
proceed  to  execute  the  law,  not- 
withstanding the  same  letters. 
And  that  ye  shall  do  and  pro. 
core  the  profit  of  the  King  and 
of  his  crowUj  with  all  things 
where  ye  may  reasonably  do 
the  same.  And  in  case  ye  be 
from  henceforth  found  in  de- 
fault, in  any  of  the  points 
aforesaid,  ye  shall  be  at  the 
King's  will  of  body,  lands,  and 
goods,  thereof  to  be  done  as 
shall  please  him,  as  God  you 
hdp  and  all  saints." 

By  2  Ed.  S.  c.  8.,  "  Item, 
it  is  accorded  and  established, 
that  it  shall  not  be  commanded 
by  the  Great  Seal  nor  the  LiU 
tie  Seal  to  disturb  or  delay 
common  right ;  and  '  though 
such  commandments  do  come, 
the  justices  shall  not  therefore 
leave  to  do  right  in  any  point." 

By  14  Ed,  S.  c.  14.,  There 
shall  be  four  writs  of  search 
for  the  King,  '<  so  always  that 
every  of  the  four  writs  be  de- 
livcKd  to  the  treasurer  and  to 
the  chamberlains  forty  days 
before  the  day  of  the  return ; 
and  that  by  commandment  of 
the  Great  Seal,  or  Privy  Seal, 
no  point  of  this  statute  shall  be 
put  in  delay  ;  nor  that  the  jus- 
tices, of  whatsoever  place  it  be, 
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shall  let  to  do  the  common  law 
by  commandment,  which  shall 
come  to  them  under  the  Great 
Seal  or  Privy  Seal." 

By  20  Ed. 3,  e.  1.,  ''We 
have  commanded  all  our  jus- 
tices that  they  shall  from  hence- 
forth do  equal  law  and  execu- 
tion of  right  to  all  our  subjects, 
rich  and  poor,  without  having 
regard  to  any  person,  and  with- 
out omitting  to  do  right  for  any 
letters  or  commandment  which 
may  come  to  them  from  us,  or 
from  any  other,  or  by  any  other 
cause.  And  if  that  any  letters, 
writs,  or  commandments  come 
to  the  justices,  or  to  others  de- 
puted to  do  kw  and  right  ac- 
cording to  the  usage  of  the 
realm,  in  disturbance  of  the 
law,  or  of  the  execution  of  the 
same,  or  of  right  to  the  parties, 
the  justices  and  other  aforesaid 
shall  proceed  and  hold  their 
Courts  and  processes  where  the 
pleas  and  matters  be  depending 
before  them,  as  if  no  such  let- 
ters, writs,  or  commandments 
were  come  to  them  ;  and  they 
shall  certify  us  and  our  council 
of  such  commandments  which 
be  contrary  to  the  law,  as  afore 
is  said." 

By  1 1  mc.  2.  c.  10.,  "  Item, 
it  is  ordained  and  established, 
that  neither  letters  of  the  sig- 
net, nor  of  the  King's  Privy 
Seal,  shall  be  from  henceforth 
sent  in  damage  or  prejudice  of 
the  realm,  nor  in  distivbance 
of  the  law." 
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18S9.        they  had  acted  was  illegal.     Should  it,  then,  for  ever 
'  appear  upon  the  records  of  the  Court,  that  their  Lord- 

«f  A  ^*^'  ships,  having  received  an  illegal  warrant  from  the 
SeijeantB  at  Crown,  and  having  acted  upon  it,  should  continue  to 
^^'  act  upon  it  after  its  illegality  was  confessed  by  the  law 
oflScers  of  the  Crown,  until  the  Crown  was  pleaded  to 
recall  it  ?  The  dispensing  power  had  gone  by ;  there 
were  no  dispensations  now ;  and  he  respectfully  called 
upon  their  Lordships  to  remember  the  oaths  which  they 
had  taken.  Could  it  be  said  that  it  would  not  be  re- 
spectful to  the  Crown  for  the  Judges  of  the  Court  to 
disregard  that  warrant  ?  But  in  answer  to  that  sugges- 
tion, he  could  not  have  a  better  authority  than  that  of 
the  learned  Lord  who  was  Chancellor  when  the  war- 
rant was  issued ;  and  that  noble  and  learned  Lord  had 
said,  that  **  the  course  most  respectful  to  the  Crown, 
which  the  Judges,  or  any  class  of  the  people,  could 
pursue,  was  to  do  their  duty,  and  to  treat  an  illegal 
order  as  a  nullity ;  not  to  wait  until  the  Crown  was 
pleased  to  revoke  it."  Besides,  he  would  ask,  was  it 
gracious  to  call  on  the  Sovereign  to  recall  an  act  of  her 
predecessor  on  the  throne  ?  There  was  no  rank  in  the 
kingdom  which  was  founded  on  a  better  title  than  that 
of  the  Serjeants ;  and  if  their  rights  could  by  the  sign 
manual  be  at  once  destroyed,  then  the  peerage,  and  all 
offices  and  privileges,  were  at  the  mercy  of  the  Crown ; 
and,  however  safe  they  might  be  in  the  present  day, 
that  did  not  affect  the  question,  for  the  law  looked  to 
security  in  days  of  evil.  In  obedience,  therefore,  to  the 
terms  of  their  oath,  to  which  he  had  respectfully  called 
their  attention,  and  in  compliance  with  the  ancient  con- 
stitution and  practice  of  the  Court,  he,  on  behalf  of  his 
learned  Brothers  and  himself,  now  called  on  their  Lord- 
ships to  exclude  all  barristers,  not  of  the  degree  of  the 
coif,  from  practising  in  that  Court.  If,  by  the  consent 
of  the  Serjeants,  any  arrangement  could  be  made  for 
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allowing  those  who  were  engaged  in  business  now  before        18S9. 

the  Court  to  be  heard  until  that  business  was  concluded,        

they  could  have  no  objection  ;  but,  after  much  deliber-  ^°  *^®  Matter 
atioD,  they  were  apprehensive  that  no  legitimate  course     Seijeants  at 
of  that  kind  was  open.     He  prayed  their  Lordships  to         ^^^ 
attend  to  the  constitution  of  the  Court,  to  attend  to  the 
state  of  the  common  law,  on  which  it  was  built,  and  to 
remember  that  the  power  which  could  open  the  Court 
could  also  close  it  in  times  of  another  political  aspect. 
The  application  which  he  now  made  to  their  Lordships 
was,  that  they  would  call  on  Serjeants,   and  seijeants 
only,  to  plead  in  that  Court 

Tjndal  C.  J.,  after  conferring  for  a  feW  minutes  with 
the  three  other  Judges  on  the  Bench,  said  that  the  sub- 
ject-matter of  the  application  was  one  of  very  deep  im- 
portance, both  as  regarded  the  constitution  and  practice 
of  the  Court,  and  also  the  interests  of  the  public.  It 
required,  therefore,  serious  consideration  on  their  part 
before  they  made  any  reply  to  the  address  with  which  it 
had  been  brought  under  their  attention ;  but  as  early  as 
was  possible  they  would  make  the  bar  acquainted  with 
their  decision.  In  the  mean  time,  it  was  hardly  neces- 
sary to  say  that  the  practice  of  the  Court  must  continue 
as  it  had  been  of  late  years. 

Ctir.  adv.  vuli. 

TiNDAL  C.  J.  now  said,  —  With  respect  to  the  ap- 
plication which  was  made  to  the  Court  on  the  first  day 
of  the  term,  by  my  Brother  Wilde,  on  the  subject  of  the 
sole  and  exclusive  privilege  of  the  Serjeants  being  heard 
and  practising  in  this  Court,  notwithstanding  the  war- 
rant under  the  sign  manual,  we  have  given  the  matter 
very  full  consideration,  and  have  resolved  on  the  course 
we  intend  to  adopt.  Upon  the  first  day  df  next  term, 
— *or,  in  case  particular  circumstances  should  prevent 
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18S9.        nie  from  attending,  then,  on  an  early  day  after  my 

return,  —  in  case  any  gentleman  not  of  the  degree  of 

^°  ^the*'*"  ^^^  ^^^  ****"  ^  present,  I  shall  not  call  upon  him  to 
Serjetnts  at  move.  But,  at  the  same  time,  if  such  ^ntleman  so 
^^-  passed  over  shall  be  desirous  of  making  any  observ- 
ations as  to  the  right  of  himself  and  of  other  members  of 
the  bar,  not  being  of  the  degree  of  the  coif,  to  be  heard, 
we  shall  be  willing  to  hear  him,  and  receive  any  further 
information  on  that  point,  and  shall,  either  then,  or,  if 
bis  observations  shall  appear  to  require  further  consider- 
ation, at  some  future  day,  announce  the  course  we  intend 
finally  to  adopt,  and  the  reasons  on  which  it  will  be 
founded. 
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MEMORANDA. 

In  the  course  of  this  term,  Sir  B.  M.  Bolfe^  her  Ma- 
jesty's Solicitor-General,  was  called  to  the  degree  of 
the  coif,  and  gave  rings  with  the  following  motto:  — 
"  Stiaviter  Fortiter*^  He  was  immediately  afterwards 
appointed  a  Baron  of  the  Court  of  Exchequer,  and  took 
his  seat  in  the  room  of  Mr.  Baron  Mauley  who  had 
been  transferred  to  the  seat  in  the  Court  of  Common 
Pleas  vacant  by  the  death  of  Mr.  Justice  Vavghan. 

^On  the  2d  of  December^  Mr.  Serjeant  Wilde  was  ap- 
pointed to  succeed  Sir  JS.  M.  Rolfe  in  the  office  of  her 
Majesty'js  Solicitor-General,  and  took  the  oaths  accord- 
ingly. 


NEW   CASES 

IN  THB 

COUKT  OF  COMMON   PJLEAS,       3S4o. 

AND 

OTHER    COURTS. 


^ilat^  Cenn, 

Iir  THB 

THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  daring  this 
Term  were, 

TiNDAL  C.  J.  ErSKINE  J. 

BOSANQUET  J.  MaULE  J. 


T 


Painter  v.  LiNDSELL.  January  11. 

^HE   Plaintiff  advanced  money  to  the  Defendant  Defendant, 

upon  the  security  of  an  annuity,  and  by  an  agree*  ^ho  had  bor- 

ment  between  the  parties,  the  expenses  of  preparing  ^f  plaintiff 

that  agreement  and  the  various  securities,  among  which  was,  by  an 

was  a  warrant  of  /tttorney  to  confess  judgment,  were  to  *?^™^  ^ 

be  defrayed  by  the  Defendant  tiff's  attorney 

Duncan,  the  Plaintiff's  attorney,  managed  the  whole  wasthcattett- 
,      .  J,  .  ^      1  ing  witness. 

busmess,  and  was  witness  to  the  agreement.  to  pay  the  ex- 

ShaWf  a  relation  of  the  Defendant,  was  surety  for  penses  of  that 

agreement 
and  of  the  various  securities,  including  a  warrant  of  attorney  : 
Held,  that  Plaintiff's  attorney,  who  bad  prepared  thoae  securities,  was  com- 
pellable to  deliver  bis  bill  to  Defendant  to  be  taxed. 
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him;  and  at- Shaitfs  request  the  securities  were  liud 
before  Wilkinson^  as  attorney  for  the  Defendant. 

Duncan  being  afterwards  called  upon  by  Wilkinson 
to  deliver  his  bill  of  costs  to  the  Defendant,  said|  '^  I 
shall  give  him  no  bill  of  costs ;  he  has  had  one ;  and 
unless  he  pays  the  bill  I  shall  sue  out  a  writ  to- 
morrow/* 

Whereupon  an  order  was  obtained  from  a  Judge  at 
Chambers,  requiring  Duncan,  *^  the  Defendant's  late 
attorney,"  to  deliver  his  bill  of  costs  to  Wilkinson,  the 
Defendant's  present  attorney,  to  be  taxed. 

The  bill  made  out  by  Duncan  contained  a  charge  for 
the  warrant  of  attorney. 


White  obtained  a  rule  nisi  to  set  aside  the  Judge's 
order,  upon  an  affidavit  that  Duncan  had  never  acted  as 
attorney  for  the  Defendant,  unless  the  preparing  the 
agreement  that  the  Defendant  should  pay  the  expenses 
of  the  annuity  transaction,  constituted  him  such;  Wil^ 
kinson  having,  in  the  subsequent  part  of  the  business, 
acted  as  the  attorney  of  the  Defendant 

(landless,  who  shewed  cause,  contended  that  Duncan^ 
having  drawn  and  witnessed  the  agreement,  and  being 
privy  to  it,  was  entitled  to  sue  the  Defendant  for  these 
costs :  Webb  v.  Rhodes  (a) :  if  so,  the  Defendant  was 
entitled  to  have  them  taxed.    2  G.  2.  c.  23.  s.  23. 

Whiie^  in  support  of  the  rule,  argued  that  Duncan, 
never  having  been  retained  as  attorney  for  the  De- 
fendant, was  not  in  a  condition  to  sue  him,  and  there- 
fore not  bound  to  deliver  his  bill  to  the  Defendant  to 
be  taxed.  His  threat  to  sue  out  a  writ  if  the  bill  were 
not  paid,  meant  a  writ  in  the  name  of  the  Plaintiff. 


(«)  S  New  Cans,  732. 
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BosAKQUET  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  The  question  is,  whether  the  Defendant 
is  liable,  either  separately  or  jointly,  for  the  costs  and 
expenses  of  preparing  this  security ;  because,  if  he  be 
liable,  he  is  entitled  to  have  the  bill  taxed.  The 
Plaintiff  is  the  lender,  the  Defendant  the  borrower,  of  a 
sum  of  money,  and  Duncan  draws  up  the  agreement 
which,  as  between  the  Plaintiff  and  Defendant,  regulates 
who  is  to  pay  the  expenses.  The  stipulation  is  that  the 
expenses  of  preparing  the  security  shall  be  paid  by  the 
Defendant:  Duncan  is  employed  to  transact  the  business, 
in  which  both  are  interested,  though  it  does  not  appear 
by  which  of  them  be  was  retained ;  but  he  draws,  and  is 
witness  to  the  agreement ;  and  a  warrant  of  attorney 
forms  part  of  the  securities :  that  is  a  taxable  item,  and 
renders  the  whole  bill  taxable* 

Assuming  that  there  was  any  ambiguity  in  the  agree- 
ment  as  to  the  party  who  was  to  pay  Duncan^  we  must 
look  to  his  conduct  to  see  what  construction  he  himself 
pat  upon  it :  and  his  conduct  is  conclusive ;  for  when 
he  is  called  on  to  deliver  a  bill  to  the  Defendant,  he 
says,  <*  I  shall  give  him  no  bill  of  costs ;  he  has  had 
one ;  and  if  the  costs  are  not  paid  I  shall  sue  out  a  writ 
to-morrow." 

This  shews  that  Duncan  considered  the  Defendant 
liable  to  him ;  and  for  the  present  purpose  it  is  imma- 
terial whether  he  was  separately  or  jointly  liable. 


1840. 


Ersrine  J.  The  question  is,  whether  I)uncan  was 
employed  by  the  Defendant  or  not  The  Defendant 
says  he  was :  Duncan  does  not  say  he  was  not ;  but 
not,  unless  the  Defendant's  interpretation  of  the  agree- 
ment be  correct.  As  to  that,  it  does  not  follow  because 
Wilkinson  was  his  attorney  for  one  purpose,  that  Dun^ 
can  was  not  for  another ;  and  Duncan  does  not  go  to 
the  Plaintiff  for  the  costs,  but  claims  them  of  the  De- 

p  2 
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fendanti  and  threatens  a  writ  if  they  be  not  paid.  As 
the  Plaintiff  had  not  paid  them,  for,  if  he  had,  the  writ 
would  not  have  been  threatened,  by  whom  could  Dun^ 
can  mean  the  writ  should  be  sued  out,  if  not  by  him-* 
self?  thereby  admitting  that  he  bad  acted  as  the 
Defendant's  attorney.  I  think  the  rule  must  be  dis- 
charged. 


Maule  J.  I  agree  that  the  power  to  call  for  a  bill 
and  the  power  to  tax  it  are  co-extensive.  But  Duncan 
did  the  work  on  the  part  both  of  borrower  and  lender ; 
the  preparation  of  the  securities  was  for  the  benefit  of 
both ;  both,  therefore,  were  liable  to  pay  the  costs,  and 
an  arrangement  was  made  that  one  should  pay  the 
whole.  Duncan^  then,  was  right  in  considering  the  De- 
fendant liable  to  him,  and  that  appears  to  have  been 
the  intention  of  the  parties.  As  he  might  have  sued 
the  Defendant,  the  Defendant  was  the  party  under 
2  G.  2.  c.  28.  to  call  for  bis  bill  and  tax  it. 

Rule  discharged* 


TiNDAL  C.  J.  was  absent  on  a  Special  Commission 
at  Monmoulhy  for  the  trial  of  Frost  and  others  for 
treason. 
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Barron  t;.  Fitzgerald.  January  is. 

jiSSUMPSIT  for  money  paid  in  respect  of   pre*  B,  and  S, 

miums   on  a  policy  of  insurance.      Plea,  non^  htving  been 
'^       ''  '  directed  by 

assumpsit.  Defendant  to 

It  appeared  at  the  trial,  that  on  the  26th  of  April  effect  an  in- 
1882  the  Defendant  addressed  the  following  letter  to  J^^^^^hj. 
the  Plaintiff  Barron^  and  his  then  partner  Stewart  own  name  or 

"  I  have  to  request  that  you  will  pay  the  premium  *°  ^®  ^^^ 

for  an  insurance  on  my  life  for  200/.  for  seven  years,  to  whom  he'* 

and  continue  the  future  payment  for  the  same  on  my  ^^  indebted, 

account.     This  insurance  being  chiefly  to  secure  your  ingurance  in 

debt,  you  can  have  the  policy  effected  in  your  own  names,  the  names  of 

it  being  understood  that  when  I  shall  be  clear  with  you  '??  f''  ^^  * 
°  ^       third  person^ 

it  is  to  be  reassigned  to  me ;  and  in  the  event  of  my  T^om  they 
death  before  you  shall  have  been  paid  off,  it  is  my  wish  h»d  taken 
that  the  surplus,  after  you  are  satisfied,  be  paid  over  to  gi,ipF 
Edward  Parrottj  in   whose   debt  I  am  the  sum  of     Held,  that 
1  i\i\J  >>  *hey  had  no 

^""*-  authority  for 

The  policy  was  effected  in  the  name  of  Barron  and  effecting  the 

Stewart^  who  paid  the  premiums  on  the  27th  of  April  ™'^!^^  ^^ 
18S2  and  27th  April  18S3.     In  August  18S3,  the  De-  names'^and 
fendant  paid  off  the  whole   of  Barron  and  Stewards  Defendant 
daim,  and  had  no  further  dealings  with  them.    They     v^wi!^ 
omitted,  however,  to  assign  the  policy  to  him.  the  transac- 

In  September  18SS  the  Defendant  went  to  the  West  tion,  that  they 
Indies  ;  and  in  Naoember^  Barron  and  Stewart  paid  the  eoyer  from 
additional  premium  for  the  sea  risk,  but  omitted  to  pay  him  the 
the  annual  premium  in  April  18S4'.  preminms 

However,  in  Naoember  18S4,  they  renewed  the  poli<7  paid  on  the 
in  the  names  otBarron^  Stewart,  and  Smithy  who  at  that  F>^^* 
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time  had  become  a  member  of  the  firm;  made  a  de- 
claration that  all  three  were  interested  in  the  life  of  the 
Defendant;  and  afterwards  paid  the  premiums  down 
to  1838,  when  Stewart  having  died,  and  the  Defendant 
having  refused  to  acknowledge  the  renewed  policy,  the 
Plaintiff  commenced  this  action,  as  survivor  of  the  firm 
of  Barron  and  Stewart. 

At  the  trial,  the  Plaintiff  produced  the  first  policy, 
but  failed  to  call  the  attesting  witness;  the  learned 
Judge,  however,  who  presided,  admitted  the  document 
in  evidence,  notwithstanding  objections  made  to  its 
reception;  and  the  payments  in  respect  of  the  renewed 
policy  having  been  proved,  it  was  left  to  the  jury  to 
say. 

Whether  Barron  and  Stewart  were  authorised  to 
renew  the  policy; 

Whether  they  were  authorised  to  renew  it  in  the 
names  of  Barron,  Stewart^  and  Smith; 

Whether  they  renewed  it  fbr  the  entire  partnership ; 
and 

Whether  the  premiums  were  paid  by  Barron  and 
Stewart. 

A  verdict  was  found  for  the  Plaintiff  for  the  amount 
of  the  premiums  paid  on  the  renewed  policy,  with  leave 
for  the  Defendant  to  move  to  enter  a  nonsuit  instead,  if 
the  Court  should  be  of  opinion  that  the  first  policy 
ought  not  to  have  been  received  in  evidence,  or  that 
Barron  and  Steooart  had  no  authority  to  effect  the  re^ 
newed  policy. 

A  rule  nid  having  been  obtained  accordingly  on 
those  grounds. 


W.  H.  Watson^  who  shewed  cause^  contended  that,  as 
the  Plaintiff  sought  to  recover  only  the  premiums  paid 
in  respect  of  the  renewed  policy,  proof  of  the  policy 
effected  in  April  18S2  was  unnecessary:   as  to  the 
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objection  that  the  renewed  policy  bad  been  effected  in       1840« 
the  names  of  Barron,  SUwart,  and  Smith,  instead  of       * 
Barron  and  Siewari  only,  the  effect  of  the  Defendant's      BAMoit 
letter  of  April  18S2  was  to  authorise  an  insurance  to  be  FixtonAij)« 
made  for  his  own  benefit;  it  was  immaterial  in  whose 
names;   the  persons  named,  whoever  they  might  be^ 
would  be  trustees  for  the  Defendant;  and  as  the  autho* 
rity  was  to.  effect  an  insurance  for  seven  years,  it  was 
the  Plaintiff's  duty,  when  the  first  policy  expired  in  con- 
sequence of  his  omission  to  pay  the  second  year's  pre- 
mium, to  effect  a  renewed  policy  for  the  remaining  five 
years.     The  verdict  given  had  established  the  authority 
to  renew  the  policy,  and  to  renew  it  in  the  names  of 
Barron,  Stetmrt,  and  Smith, 

Bompas  Seijt,  KeUi/  and  Petersdotff,  in  support  of  the 
mle,  argued  that,  without  proof  of  the  first  policy,  which 
ought  not  to  have  been  received  without  calling  the 
attesting  witness,  the  Plaintiff  could  not  explain  on 
what  authority  he  had  effected  the  renewed  policy ;  that 
the  authority  contained  in  the  letter  of  April  18S2 
ought  to  have  been  strictly  pursued;  Cam.  Dig. 
Attorney,  C.  11.  IS.  Fenn  v.  Harrison  {a),  Attwoodv. 
Munnings  {b) ;  and  that  the  effecting  the  renewed  policy 
in  the  names  of  Barron,  Steaoart,  and  Smith,  instead  of 
the  names  of  Barron  and  Stewart,  was  a  departure  from 
the  authority  in  a  material  particular,  and  might  have 
been  greatly  prejudicial  to  the  Defendant:  the  two  in 
whom  he  had  confidence  might  have  died,  and  have  left 
him  in  the  power  of  the  third,  who  might  have  been  an 
entire  stranger ;  the  third  might  have  been  in  a  foreign 
country,  and  his  absence  might  have  cast  impediments  in 
the  way  of  any  assignment  of  the  policy ;  or,  if  the 
Defendant's  executor  were  sued  by  the  executor  of  the 

(a)  3T.R,  762.  (b)  1  B.d^a  278. 

P  4 


20*  HILARY  TERM, 

1840»  survivor  of  the  two,  for  a  debt  due  to  the  two,  the  third 
having  received  the  amount  of  the  policy,  the  Disfendant's 
executor  could  not  set  off  against  such  demand  the 
money  so  received  by  the  third.  Further  than  this,  the 
renewed  policy  was  void,  for  after  payment  of  their 
debt,  Barron  and  Si€wart  bad  no  interest  in  the  De-^ 
fendant's  life;  Godsall  v.  Boldero.{a)  But  if  it  was 
properly  e£fected  in  the  name  of  the  three,  then  Smith 
should  have  joined  in  the  action. 

BosAMQCET  J.  This  k  an  action  brought  by  Barron^ 
who  has  survived  his  partner  Stewart^  to  recover  the 
amount  of  premiums  paid  on  a  policy  of  insurance 
effected,  as  the  Plaintiff  alleges,  by  order  of  the  Defend-- 
ant.  In  April  1832,  Barron  and  Stewart  being  the 
agents  of  the  Defendant,  he  ordered  them  to  effect  an 
insurance  on  bis  life  for  seven  years:  a  policy  was 
obtained  accordingly,  which  at  the  end  of  two  was 
suffered  to  lapse ;  in  the  meantime  Barron  and  Stewart 
had  taken  Smith  into  partnership,  and  in  November  1834 
effected  another  policy  for  the  remainder  of  the  term  of 
seven  years  in  the  names  of  Barron^  Steasart^  and  Smithj 
for  the  amount  of  the  premiums  paid  on  which  this 
action  is  brought 

To  launch  the  Plaintiff's  case,  the  first  policy  was 
offered  in  evidence  ¥dthout  calling  the  attesting  witness ; 
the  Defendant  objected  to  its  reception  on  the  grround 
of  the  absence  of  that  witness,  but  the  instrument  was 
read  notwithstanding.  It  is  now  contended  on  the  part 
of  the  Plaintiff  that  it  was  not  material  to  his  case,  as  he 
sued  only  for  the  amount  of  premiums  paid  on  the  re* 
newed  policy:  but  the  first  policy  was  produced  and 
shown  to  the  jury ;  the  object  of  the  Plaintiff  was  to  prove 
that  the  policy  for  five  years  was  a  continuation  of  the 

(a)  9Ea9t.n. 
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policy  which  was  suffered  to  expire  at  the  end  of  two;  and        18-10. 
it  is  impossible  to  say  that  the  jary  did  not  take  it  into       *— — 
consideration  when  they  were  called  on  to  say,  whether      Babbow 
or  not  there  was  any  authority  for  effecting  the  insur«  FiTZGEaAz.D» 
ance :  it  would  be  a  ground  for  a  new  trial,  therefore, 
that  the  instrument  was  read  without  calling  the  attesting 
witness. 

But  the  other  objection  goes  to  a  nonsuit  The 
Plaintiff  was  ordered  to  effect  a  policy  in  the  name  of 
the  Defendant,  or  of  Barron  and  Stewart :  the  policy  in 
respect  of  which  he  sues  is  effected  in  the  names  of 
Barron^  Stewart j  and  Smith  ;  and  the  question  is,  whether 
the  Defendant's  letter  of  April  1832  authorized  the 
Plaintiff  to  effect  the  policy  in  those  names.  It  appears 
to  me  that  it  did  not ;  and  as  there  was  no  subsequent 
communication,  nor  any  adoption  of  the  policy,  the 
premiums  have  been  paid  on  the  Plaintiff's  own  account 
It  has  been  argued  that  it  is  immaterial  in  whose  names 
the  policy  was  effected,  as  it  must  still  enure  to  the 
Defendant's  benefit;  but  the  question  is,  whether  he 
authorised  such  a  policy,  and,  whether  the  difference  in 
the  names  might  not  seriously  affect  his  interests.  One 
way  has  been  shewn  in  which  it  might.  If  Barron  and 
Strwart  had  both  died.  Smith  as  survivor  might  have 
received  the  money,  or  released  the  insurance  office  to 
the  inconvenience  of  the  Defendant's  executor. 

I  think,  therefore,  that  the  insurance  was  not  ac« 
cording  to  the  power,  and  that  the  rule  for  a  nonsuit 
must  be  absolute. 

Erskine  J.  I  am  of  the  same  opinion  on  both 
points.  It  may  be,  that  the  Plaintiff  might  have  dis- 
pensed with  the  production  of  the  first  policy;  but 
whether  he  might  or  not,  as  it  was  actually  read  to  the 
jury,  and  they  considered  it  in  their  verdict,  the  cause 
inust  go  down  again  if  it  was  not  receivable  in  evidence. 
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1840.  which  it  was  not,  the  attesting  witness  not  having  been 
called.  A  new  trial,  however,  becomes  unnecessary, 
because  the  rule  for  entering  a  nonsuit  must  be  made 
absolute.  If  the  authority  had  been  to  effect  the  policy 
in  the  names  of  Barron  and  Stewart  or  others^  it  might 
not  have  been  necessary  that  Smi/A  should  join  in  the 
action,  because  he  might  not  have  had  authority  to  pay 
the  premium :  but  the  order  was  to  effect  the  policy  in 
the  names  of  Barron  and  Stewart^  or  of  the  Defendant 
and  the  addition  of  another  name  might  have  been 
most  material  to  him.  If  the  Plaintiff  and  Defendant 
had  both  died,  Smith  might  have  had  to  receive  the 
amount  of  the  policy ;  and  then,  if  the  Plaintiff's  exe- 
cutor had  sued  the  Defendant's,  he  could  not  have  set 
off  the  money  in  the  hands  of  Smith. 

Maule  J.  If  the  Plaintiff  chose  to  give  the  first 
policy  in  evidence,  he  could  not  dispense  with. the 
attesting  witness;  and  without  giving  that  poli<7  in 
evidence,  he  could  not  shew  a  ground  for  effecting  the 
second.  But  I  agree  also  that  the  Plaintiff  must  be 
nonsuited,  because  the  letter  oi  April  1832  gave  him  no 
authority  to  pay  the  premiums  for  which  he  now  seeks 
to  recover :  that  letter  authorized  him  to  pay  premiums 
on  a  policy  in  the  names  of  Barron  and  Stewart^  and 
for  the  benefit  of  those  two.  I  should  not  be.  disposed 
to  construe  such  an  authority  very  strialy;  but  the 
insertion  of  another  name  might  make  a  great  difference 
to  the  Defendant,  and  therefore  the  policy  should  have 
been  effected  in  the  names  specified  by  him.  As  the 
authority  has  been  exceeded,  the  rule  for  a  nonsuit  must 
be  made 

Absolute* 

TiNDAL  C.  J.  was  absent  at  Monmouth. 


«  VICTORIA. 


Dofi  dem.  Scott  v»  Roe.  January  15. 

nPHE  tenant  in  possession  having  absconded,  leaving  Tenant  in 
tlie  key  of  the  house  for  which  this  ejectment  was  FWfiesnon 
brought,  in  the  hands  of  a  house  broker,  in  order  that  gconded^  leav- 
he  might  let  the  house,  the  lessor  of  the  Plaintiff  served  ingthe  key  of 
a  declaration  in  ejectment  on  the  clerk  of  the  house*-  ^^  i^ands  of 
broker  at  his  office,  and  affixed  a  copy  on  the  door  of  a  broker,  with 

the  premises.  instracdons  to 

'^  let  the  house. 

Held,  that 
Bingham^  who  moved  for  judgment  against  the  casual  service  of  a^ 
ejector,  referred  to  Doe  dem.  Dickens  v.  Boe{a)  as  ^^^^^J^ 
being  similar   to  the  present  case  in  all  its  circum-  the  broker, 

stances;  and  upon  that  authority  and  fixing  a 

*^  ''  copy  on  the 

door  of  the 
The  Court  made  the  rule  house,  was  a 

Absolute,  in  the  first  instance.  «^^^^ 
'  service. 

(o)  7  Dovl.  121. 


HOGGETT  V.  EXLET.  January  15. 

^H£  declaration  stated  that,  by  a  certain  charter-*  Dedaiation 

party  of  affireightment  made  by  and  between  the  ®^  ^^*^" 

Plaintiff  owner  of  the  ship  Springf  and  the  Defendant,  Defendant 

on  the  17th  of  December  18S8,  it  was  agreed  that  the  had  agreed  to 

put  a  cargo  on 
board  at  M^seWei,  and  pay  freight  by  a  bill  on  London  at  three  months.  Breach, 
^t  Defendant  did  not  put  any  cargo  on  board,  by  which  Plaintiff  was  put  to 
expenses  in  procuring  one^  and  that  Defendant  did  not  pay  Plaintiff  those  ex- 
penses, or  give  the  bill  in  the  charter-party  mentioned,  contrary  to  his  promise : 
Held,  an  nnolgectionable  breach,  on  motion  in  arrest  of  judgment. 


HOOOBTT 
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•18iO.  said  ship  should,  with  all  convenient  speed,  proceed  to 
Marseilles^  and  there  take  on  board,  from  the  agents  of 
the  said  freighter,  a  full  and  complete  cargo  of  wheat ; 

EzLBT.'  ^^^  should  therewith  proceed  to  London^  or  so  near 
thereunto  as  she  might  safely  get,  and  there  deliver  the 
same  to  the  said  freighter,  or  his  assigns,  they  paying 
freight  for  the  same  Is.  per  quarter  of  wheat,  and  105. 
per  cent  thereon  in  lieu  of  all  pilotage  and  portcharges, 
during  the  said  voyage,  the  act  of  God,  &c.  excepted  ; 
the  freight  to  be  paid  one  half  in  cash,  and  the  re- 
mainder by  an  approved  bill  on  Londorij  at  three 
months'  date :  that,  in  consideration  thereof,  and  that 
the  Plaintifi^  at  the  request  of  the  Defendant,  had  then 
promised  the  Defendant  to  perform  the  said  charter- 
party  in  all  things  on  his  behalf  as  such  owner  to  be 
performed,  the  Defendant  then  promised  the  Plaintiff 
to  perform  the  said  charter->party  in  all  things  on  his 
behalf  to  be  performed ;  and  to  provide  and  take,  to 
and  alongside  of  the  said  ship,  the  said  cargo  to  b^ 
taken  on  board  of  the  said  ship,  according  to  the  true 
intent  and  meaning  of  the  said  charter-party.  That 
the  said  ship  with  all  convenient  speed  did  arrive  at 
Marseilles;  and  thereupon  the  said  master  was  then 
ready  and  willing  to  take  on  board  the  full  and  com- 
plete cargo  of  wheat  aforesaid,  according  to  the  terms 
of  the  said  charter-party;  and  did  then  give  immediate 
notice  thereof  to  the  Defendant's  agent  Yet  the  De- 
fendant, not  regarding  his  said  promise,  did  not,  nor 
did  any  other  person  or  persons  on  his  behalf,  provide 
and  take,  to  or  alongside  of  the  said  ship,  such  cargo  of 
wheat  as  aforesaid,  or  any  part  thereof,  according  to  the 
terms  of  the  said  charter-party;  but  on  the  contrary 
thereof  wholly  neglected  and  refused  so  to  do ;  or  to 
furnish  any  cargo  whatever  for  the  said  ship  on  the  said 
voyage :  by  means  of  which  said  several  premises  the 
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Plaintiff  lost  and  was  deprived  of  all  the  profit  and  ad«*  1840. 
vantage  which  he  might  and  otherwise  would  have 
made  under  and  by  virtue  of  the  said  charter-part}', 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum 
of  1000/.;  and  the  Plaintiff  was  also,  by  reason  of  the 
premises  aforesaid,  put  to  great  charges  and  expenses 
in  and  about  endeavouring  to  procure  and  procuring 
another  freight  for  his  said  ship  for  her  homeward 
voyage,  amounting  to  a  further  large  sum,  to  wit,  the 
sum  of  500/.;  of  all  which  said  several  premises  the 
Defendant  then  had  notice :  but  the  Defendant  had  not 
paid  to  the  Plaintiff  the  said  sums  of  money,  or  any 
part  thereof,  or  given  the  said  bill  in  the  said  chaiter- 
party  mentioned,  but  wholly  neglected  and  refused  so 
to  do,  contrary  to  his  said  promise;  to  the  Plaintiff's 
damage  of  SOOO/. 

A  verdict  having  been  given  for  the  Plaintiff,  with 
general  damages, 

Bompas  Seijt.  moved  to  arrest  the  judgment.  The 
first  breach  is,  that  the  Defendant  did  not  k>ad  the 
cargo  according  to  the  contract.  A  second  breach  con« 
sbts  of  an  allegation  that  the  Defendant  has  not  paid 
certain  sums,  or  given  the  bill  in  the  charter-party  men- 
tioned, but  has  neglected  so  to  do,  contrary  to  his  pro- 
mise^ Now  the  only  bill  which  tlie  Defendant  was 
bound  to  give,  and  the  only  bill  which  is  mentioned 
in  the  charter-party,  is  a  bill  for  freight ;  and  the  de- 
claration does  not  allege  that  any  such  freight  ever 
became  due;  on  the  contrary,  it  is  expressly  shewn 
that  no  freight  became  due,  and  that  the  Defendant 
never  became  liable  to  give  any  bill :  neither  does  it 
appear  that  the  nonpayment  of  the  monies  mentioned  in 
the  declaration  as  charges  and  expenses,  although  the 
Defendant  had  notice  thereof,   was    contrary '  to  his 
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1840.       promise.    The  nonpayment  of  those  sums,  it  might  be 

said  on  the  other  side,  was  an  immiiterial  averment, 

HoooBTT     Qn^  could  not  affect  the  amount  of  damages ;  but  the 

ExLBT*       ^^  giving  a  bill  for  such  alleged  expenses,  assuming 

that  the  Defendant  was  bound  to  give  it,  and  that  his 

not  giving  it  was  a  breach  of  his  promise,  might  most 

materially  affect  the  amount  of  damages. 

The  objection  is,  in  substance,  that  a  bill  is  men- 
tioned in  the  charter-party,  and  is  to  be  given  by  the 
Defendant  under  certain  circumstances.  The  declar- 
ation alleges,  as  a  breach,  that  the  Defendant  did  not 
give  such  bill,  but  neglected  to  do  so,  contrary  to  his 
promise ;  but  does  not  shew  that  the  circuidstances  had 
occurred  under  which  he  was  bound  to  give  such  bill* 
It  cannot  now  be  ascertained  upon  which  of  the  two 
breaches  the  jury  assessed  the  damages ;  they  may,  or 
may  not,  have  awarded  them  in  respect  of  the  omission  to 
give  the  bill  of  exchange ;  but  as  the  damages  are  given 
generally,  and  one  of  the  breaches  is  ill,  the  judgment 
ought  to  be  arrested.  In  SUkleware  v.  Thistleton  {a), 
where  there  was  a  lease  by  the  plaintiff  to  Thistieton  cS  a 
messuage  and  farm,  at  a  yearly  rent,  payable  quarterly, 
and  Thisdeton  covenanted  to  pay  the  rent  at  the  days 
and  in  the  manner  therein  mentioned,  and  also  to  pay 
interest  in  case  the  rent  should  be  behind  three  quar- 
ters, and  the  defendant  covenanted  that  Thisldon 
should  at  all  times  during  the  term,  well  and  truly  pay 
the  plaintiff  the  said  rent  at  the  respective  days,  and 
also  interest,  and  should  duly  observe  all  the  covenants, 
and  that  in  case  Thistieton  should  neglect  to  pay  the 
rent  for  forty  days,  the  defendant  should  pay  on  de- 
mand,-^it  was  held,  that  the  defendant  was  not  charge- 
able until  after  forty  days  and  demand  made ;  and  also, 

(a)  6M,^S.9. 
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the  plaintiff  having  declared  generally,  assigning  for  1840* 
breach  rent  arrear,  while  it  appeared  upon  oyer  that  the 
lease  contained  the  qualification  above  stated,  that  the 
breach  was  ill  assigned ;  and  there  being  general  dam- 
ages upon  the  whole  declaration,  which  contained  other 
breaches  well  assigned,  the  judgment  was  arrested. 

BosANQUET  J.  I  think  there  is  no  ground  for  arrest- 
ing the  judgment  here.  The  declaration  contains,  in 
substance,  but  one  breach  of  the  contract  contained  in 
the  charter-party ;  namely,  that  the  Defendant  did  not 
load  a  cargo  as  he  had  engaged :  that  he  did  not  give  a 
bill  was  in  consequence  of  his  not  procuring  a  cargo. 

Erskine  J.  I  am  of  the  same  opinion.  In  Sickle-' 
mare  v.  ThistleUm  there  were  distinct  breaches  on  dis- 
tinct covenants ;  some  well  assigned,  and  one,  ill :  here 
there  is  but  one  breach,  though  the  Plaintiff  has  un- 
necessarily introduced  the  negative  about  the  bill. 

Maule  J.  This  is  but  one  breach,  and  in  the  ordi- 
nary form. 

Rule  refused. 

TiNDAL  C.  J.  was  absent  at  Monmouth, 
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January  15.  InGRAM  V.  LaWSON. 

A  stotement  "T^HE  declaration  stated,  that  the  Plaintiff  was  owner 
^^  *  "^Sat  a  ^^^  certain  ship  called  the  Larkinsy  and  the  master 

ship  of  which  and  commander  thereof,  and  the  said  ship  being  in  the 
PldntiffwaB  £ast  India  Docks,  in  London^  the  Plaintiff  intended 
master  and  '^^  ^^^  about  to  sail  within  three  months,  in  and  with 
which  he  had  the  said  ship   from  London  to  Madras  and  CalctUia^ 

advertised  for  ^^^  j^^  advertised  for  freight  and  passengers  on  the 

a  voyage  to  ©                r          o 

the  East  81st  of  October  1837,  when  the  Defendant,  with  a  view 

Indies,  waa  ^q  cause  it  to  be  suspected  that  the  ship  was  sold  to 

worthy  ship,  J^^^  ^^  ^^^  out  convicts,  and  was  unseaworthy  and 

and  that  Jews  unfit  for  the  reception  of  goods  or  freight,  or  passengers 

heriot^eout  ^^  respectability,  maliciously  published  in  the   Times 

convicts^  Held  newspaper,  of  and  concerning  the  Plaintiff,  and  of  and 

^  ^.*  ^^.    conceming  him  in  the  way  of  his  said  business  and  oc- 

on  Plaintiff  in  ®  "^ 

his  trade  and    cupation,  and  of  and  concerning  the  said  ship  and  the  said 

buaness,  for  intended  voyage,  the  following  libel :  —  «  To  the  Editor 
mieht  recover  ^^  ^^  Times.  —  Sir,  I  think  no  apology  necessary  for 
damages,         troubling  you  with  the  following  statement;  I  have  but 

without  proof  ^^^  motive  for  giving  publicity  to  the  communication. 

of  malice  or      ^  ,j  ill 

allegation  of     ^  overheard  a  servant  on  our  establishment  remark  to 

special  da-       one  of  his  fellow  servants,  that  his  old  ship  had  returned 

^^^*  to  England  at  last,  but  that  the  captain  had  been  forced 

to  put  in  at  the  Cape^  and  procure  twenty  additional 

hands  to  pump  the  ship  to  enable  her  to  complete  her 

passage ;  but  he  understood  the  Jews  had  bought  her, 

to  take  out  convicts.     With   the  recollection  of  the 

dreadful  loss  of  life  which,  in  several  instances,  has 

occurred  from  ships  not  seaworthy  being  employed  for 

such  purposes,  I  was  induced  to  question  the  man,  and 

learn  that  the  ship's  name  is  the  Larkins.     I  think  the 
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captain's  name  is  Ingram,  late  in  the  East  India  ser- 
vice. He  tells  me  the  voyage  before  last,  when  he  was 
on  board,  they  were  obliged  to  pump  every  two  hours 
all  the  way  from  Calcutta  ;  and  on  this  last  voyage  she 
was  constrained  to  obtain  the  additional  hands  I  have 
stated,  to  keep  the  ship  afloat;  but  she  is  now  purchased 
by  some  Jews  for  the  purpose  I  have  stated.  I  feel  it 
my  da^  to  give  this  publicity  to  it ;  I  give  you  the 
statement  as  I  heard  it ;  I  know  nothing  of  the  parties ; 
and,  as  I  have  before  remarked,  I  have  but  one  motive, 
viz.  the  possible  prevention  of  the  recurrence  of  some 
fearful  calamity.     I  am,  sir,  your  obedient  servant. 

There  was  no  allegation  of  special  damage.  But.  it 
was  averred  generally,  that,  by  reason  of  the  libel,  the 
Plaintiff  was  injured  in  his  reputation  as  shipowner  and 
master  mariner,  and  it  was  believed  that  his  ship  was 
anfit  for  freight  and  passengers  of  respectabili^,  and 
that  he  had  conducted  himself  dishonestly  and  impro- 
perly in  relation  to  the  said  intended  voyage. 

The  Defendant  pleaded  the  general  issue  and  a  jus- 
tification, which  was  held  insufficient  upon  demurrer. 
(See  5  Nem  Cases,  66.) 

The  action  was  brought  three  days  afler  the  publica- 
tion of  the  libel.  The  Plaintiff  proved  at  the  trial, 
before  Maade  J.,  what  was  the  average  profit  to  the 
captain  of  a  ship  upon  an  East  India  voyage,  and  thati 
upon  the  first  voyage  which  he  took  afler  the  publica- 
tion of  this  libel  (it  was  also  after  the  action  was  com- 
menced), the  Plaintiff's  profits  were  nearly  1500/.  below 
the  average.  This  proof  was  objected  to  on  the  part  of 
the  Defendant,  on  the  ground  that  the  declaration  con- 
tained no  allegation  of  special  damage,  and  that  the  loss 
alleged  was  incurred  after  the  commencement  of  the 
action.  The  Defendant's  counsel,  however,  admitted 
that  the  Plaintiff  was  entitied  to  some  damages,  but 
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1840«  ooDtended  that  the  smallest  amount  woold  satisfy  the 
justice  of  the  case. 

The  learned  Judge  told  the  jury  that  the  only  ques- 
tion w9Sf  what  was  the  amount  of  damage  the  Plaintiff 
had  sustained ;  and  that,  with  a  view  to  estimate  that, 
they  might  look  to  the  nature  of  his  business,  and  his 
general  rate  of  prc^t. 

T^  jory  gave  a  verdict  for  900/. 

Bumfrey  now  moved  for  a  new  trial  on  the  ground  of 
alleged  misdirection,  or  for  an  arrest  of  judgment 

The  libel,  he  contended,  was  an  imputation,  not  on 
the  character  of  the  Plaintiff,  but  of  the  Plaintiff's  ship; 
and  in  order  to  sustain  an  action  of  libd  or  slander  for 
dispangement]  of  title,  or  of  any  chattel,  the  plaintiff 
must  prove  that  the  defendant  was  actuated  by  malice 
express  or  implied :  Hargrove  v.  Le  Breton  (a),  Smiik 
V.  Spooner  (fr),  Pitt  v.  Donovan,  (c) 

The  learned  Judge,  therefore,  ought  to  have  left  the 
question  of  malice  to  the  jury.  \^Mavie  J.  That  point 
was  never  taken  at  the  trial,  and  I  was  not  required  to. 
put  it  to  the  jury :  it  was  admitted  by  the  Defendant's 
counsel  that  the  Plaintiff  was  entitled  to  some  damages; 
and  the  only  question  was,  how  much.]  Then,  the  jury 
ought  not  to  have  been  allowed  to  take  into  consider- 
ation the  average  profits  of  the  Plaintiff's  business,  or 
the  loss  upon  a  voyage  which  was  not  entered  upon  until 
after  the  action  commenced.  [MauU  J.  The  damages 
were  given  for  the  publication  of  the  libel.] 

At  all  events,  the  judgment  must  be  arrested,  because 
a  libel  in  disparagement  of  title,  or  of  a  mere  chattel,  is 
not  actionable  without  allegation  and  proof  of  special 
damage :  Mahtchi  v.  Sqper.  {d) 

(a)  4r  Bwr.  a4£2.  (o)  2  If  .  ^  Seiw.  639. 

(6)  S  T0WU.  246.  (d)  3  New  Cam,  S71. 
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fiosAVQUET  J.    I  think  no  rule  onght  to  be  granted        1840. 

in  this  case.    The  substantial  question  for  the  Court  is»        

whether  diis  publication  was  a  libel  on  the  Plaintiff  in  I^^^am 
his  business  of  a  master  mariner  and  shipowner,  or  Lawsom. 
merely  amounted  to  a  disparagement  of  the  qualities  of 
his  ship :  if  it  were  merely  the  latter,  then,  as  there  is 
no  allegation  of  special  damage,  nothing  could  be  re- 
<x>Yered ;  judgment  must  be  arrested ;  and  it  would  be 
immaterial  to  consider  the  point  as  to  the  proof  of 
malice.  But  if  it  was  a  libel  upon  the  Plaintiff  in  his 
business,  then,  whether  nulice  were  proved  or  not,  the 
Plaintiff  would  be  entided  to  recover  damages  for  state- 
ments  injurious  to  his  character,  and  which,  from  their 
nature^  must  be  prejudicial  to  his  business.  It  is  very 
material,  therefcMre,  to  look  at  the  declaration,  and  see 
what  it  alleges.  The  inducement  is,  that  the  Plaintiff 
was  owner  of  a  ship,  and  the  master  thereof;  that  he 
was  about  to  sail  in  the  ship  from  London  to  Madras 
mnd  Calcutta^  and  had  advertised  for  freight  and  pas- 
sengers, when  the  Defendant  published  of  and  con- 
cerning the  Plaintiff  in  the  way  of  his  business,  and  of 
and  concerning  the  ship,  the  libel  in  question,  which  is, 
that  the  ship  advertised  for  the  intended  voyage  was,  in 
eflfect,  not  seaworthy.  The  Plaintiff  then  complains 
that,  by  reason  of  the  libel,  it  was  believed  that  the 
ship  was  unfit  for  freight  or  passengers  of  respectability, 
and  that  he  had  conducted  himself  dishonestly  in  relation 
to  the  intended  voyage.  It  appears  to  me,  —  looking  at 
the  statement  in  the  inducement  of  the  declaration,  that 
the  Plaintiff  was  master  and  owner  of  the  ship,  that 
he  had  advertised  her  for  a  voyage,  and  that  the  libel 
was  published  of  him  in  his  business  as  such  master 
and  owner, -^  that  this  must  be  esteemed  a  libel  of 
him  in  his  business ;  and  that  he  is  entitled  to  damages, 
though  no  proof  of  malice  was  given  at  the  trial. 

Vfiih  respect  to  the  damages,  it  had  been  urged  that 
82 
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he  could  have  sustained  nonei  because  he  brought  his 
action  within  three  days  of  the  publication.  But  he  was 
not  bound  to  wait  till  actual  damage  had  been  incurred. 
The  jury  were  warranted  in  giving  such  damages  as 
they  thought  fit,  for  the  publication  of  the  libel  and  the 
injury  to  his  character  in  the  way  of  his  business.  For 
these  reasons,  I  am  of  opinion  that  there  is  no  ground 
for  disturbing  the  verdict  or  arresting  the  judgment. 


CoLTMAN  J.  I  am  of  the  same  opinion.  If  it  had 
been  necessary  to  prove  malice  or  special  damage,  this 
verdict  must  have  been  set  aside  or  the  judgment  ar- 
rested. But.  I  am  of  opinion  that  such  proof  was  not 
necessary.  This  is  not  a  case  of  mere  disparagement  of 
a  chattel,  but  a  libel  on  the  Plaintiff  in  the  way  of  his 
business,  and  with  reference  to  an  intended  voyage.  It 
is  impossible,  therefore,  to  say  that  the  action  is  not 
maintainable  independently  of  malice.  To  say  of  a  ship- 
owner, that  he  has  sold  his  ship  to  carry  convicts  when 
she  was  in  a  condition  in  which  she  must  be  expected 
to  go  to  the  bottom,  is  as  bad  as  saying  of  a  wine 
merchant,  that  his  wine  is  poisoned,  or  of  a  tea  dealer, 
that  his  tea  is  made  green  by  drying  it  on  copper. 

With  respect  to  the  damages,  the  jury  must  have 
some  mode  of  estimating  them ;  and  they  could  not  be  in 
a  condition  to  do  so,  unless  they  knew  something  of  the 
nature  of  the  Plaintiff's  business,  and  of  the  general 
return  from  his  voyages.  And  there  is  no  ground  for 
arresting  the  judgment:  the  libel  being  published  of  the 
Plaintiff  in  the  way  of  his  business,  it  was  unnecessary 
to  allege  special  damage. 


Erskine  J.  It  is  unnecessary  to  consider  whether 
or  not  the  question  of  malice  ought  to  have  been  left  to 
the  jury,  because  the  material  point  for  decision. is, 
whether,  on  the  face  of  the  declaration^  this  is  not  a  libel 
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on  the  Plaintiff  in  the  way  of  his  business:  and  I  am  of 
opinion  that  it  is.  The  Plaintiff  is  described  not  only 
as  master  but  as  owner  of  the  ship ;  it  is  alleged  that 
be  was  about  to  take  a  voyage  and  had  advertised  for 
passengers ;  and  then  the  libel  asserts  that  the  ship  was 
in  a  condition  in  which  she  could  scarcely  be  kept  afloat^ 
and  had  been  sold  to  Jews  to  carry  convicts.  I  think 
there  could  not  be  a  more  flagrant  personal  libel  than 
such  a  statement  made  with  respect  to  the  master  of  a 
ship :  and  if  it  were  a  personal  libel  on  the  Plaintiff,  it  is 
immaterial  that  it  is  also  a  disparagement  of  his  ship. 

Then,  with  respect  to  the  damages ;  in  order  to  enable 
the  jury  to  form  some  judgment  as  to  the  effect  the  libel 
was  calculated  to  produce,  I  think  it  was  reasonable  to 
let  them  know  the  nature  of  the  Plaintiff's  business,  and 
the  amount  realised  by  him  in  his  various  voyages. 

Maule  J.  I  see  no  reason  for  disturbing  the  verdict. 
The  libel  is  an  imputation  on  the  Plaintiff  in  his  busi'- 
ness  as  a  ship  owner  and  master  mariner,  and  not  a 
mere  disparagement  of  the  qualities  of  his  ship.  It  was 
unnecessary,  therefore,  to  put  any  question,  to  the  jury 
on  the  subject  of  malice,  and  no  such  question  was  raised 
at  the  trial :  the  only  question  raised  then,  was,  as  to 
the  amount  of  damages,  and  the  propriety  of  letting  in 
evidence  of  the  profits  of  the  Plaintiff's  voyages.  But 
that  evidence  was  admitted,  only  that  the  jury  might 
know  what  sort  of  business  the  Plaintiff  carried  on ;  for 
the  same  amount  of  damages  ought  not  to  be  given  in  re- 
spect of  a  libel  on  a  Plaintiff  in  the  way  of  his  business, 
where  his  trade  is  small,  as  where  his  trade  is  large.  In 
the  latter  case,  the  libel  is  likely  to  be  injurious  to  a 
^greater  extent  than  in  the  former. 

The  point  raised  in  arrest  of  judgment  is  substantially 
the  same  as  that  which  has  been  urged  for  a  new  trial : 
and  I  think  no  rule  should  be  granted. 

Rule  refused. 
Q  3 
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Plaintiff  de. 
dared,  that 
he  retained 
Defendant  to 
print  a  work, 
and  deliyered 
paper  to  him 
for  that  pnr- 
poae;  that 
Defendant 
accepted  the 
retainer,  and 
it  became  his 
dnty  to  use 
due  diligence 
in  the  print- 
ing; but  that 
he  neglected 
the  buaineas 
of  his  re- 
tainer, and 
proceeded 
with  the 
printing  in  a 
dilatory  man- 
ner, and 
further  dis- 
regarded his 
duty  and  re- 
tainer in  this, 
that,  instead 
of  using  the 
■aid  paper  in 
the  printing 
of  Plaintiff's 
work,  he 
wrongfully 
pledged  it  to 
raise  money 
for  purposes 
of  his  own : 

Held,  that 
the  declaration 


Smith  v.  Whits. 

# 

'T^HE  declaration  stated,  that  before  and  at  the  times 
of  the  committing  of  the  grierances  by  the  De- 
fendant* the  Plaintiff  was  desirous  of  printing  and  pub* 
lishing  for  sale^  a  certain  work,  to  be  continued  annually, 
under  the  name  and  title  of  **  The  Catholic  Directory 
and  Annual  Register^**  whereof  the  Defendant  then  had 
notice.  That  on  the  1st  October  1SS7,  the  Plaintiff 
retained  and  employed  the  Defendant  at  bis  request  to 
print  the  aforesaid  work  for  the  Plaintiff  for  reasonable 
reward  to  be  by  the  Plaintiff  paid  to  the  Defendant  in 
that  behalf;  and  the  Plaintiff  then  also  delivered  to  the 
Defendant  at  his  request  divers  large  quantities,  to  wit, 
sixty  reams  of  paper,  to  be  by  the  Defendant  used  in 
and  about  the  printing  of  the  said  work,  and  on  which 
the  same  was  to  be  printed ;  and  the  Defendant  then 
accepted  and  entered  upon  such  retainer  and  employ* 
ment,  and  took  and  received  the  said  paper  from  the 
Plaintiff  for  the  purpose'  and  upon  the  terms  aforesaid ; 
and  thereupon  it  then  became  and  was  the  duty  of  the 
Defendant  to  use  due  diligence  in  and  about  the  printing 
of  the  said  work,  and  to  proceed  with  the  same  with 
reasonable  despatch,  and  also  to  print  the  said  work 
upon  the  said  p^>er  so  delivered  to  him  by  the  Plain- 
tiff for  that  purpose.  Nevertheless  the  Defendant,  not 
regardii^  such  his  duty  or  his  said  retainer  and  employ- 
ment, but  contriving  and  intending  to  injure  and  ag^ 
grieve  the  Plaintiff  in  that  behalf,  did  not  nor  would 
use  due  or  any  diligence  in  and  about  the  printing  o^ 
the  said  work»  and  did  not  nor  would  proceed  with  the 


was  properly  conceived  in 
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same  with  reasonable  diqiatcb,  bat,  on  the  oontrary  UM 
thereof  greatly  n^lected  the  busineM  ct  his  aaid  r»-  ■  ■ 
tainer  and  employment,  and  for  a  long  period,  to  wit,  wns 
for  six  months  then  next  following,  proceeded  with  tlie  WmfWB. 
printinl;  of  the  said  work  and  publication  in  a  dilatory, 
and  negligent  manner :  and  the  Defendant  also^  fiirtker 
wrongfully  and  injuriously  contriving  to  prejudice  and 
aggrieve  the  Plaintiff  in  that  bdbalf,  further  disregaided 
his  said  duty  and  retainer,  and  deceived  the  Plaintiff  in 
this,  that  the  Defendant  did  not  nor  would  use  the  aaid 
p^per  so  furnished  to  him  by  the  Plaintiff  in  and  abovt 
the  printing  of  the  said  work,  and  did  not  nor  woidd 
print  the  said  work  th^eupon,  but  wholly  n^Iected  and 
refused  so  to  do;  and  on  the  contrary  theneo^  wroQg- 
fuUy  and  injuriously,  and  without  the  licence  and  ^guost 
the  will  of  the  Plaintiff,  used  divers  large  quantities,  to 
urit,  dxty  reams  of  the  same  paper  for  other  and  dif- 
ferent purposes  than  for  the  printing  of  the  said  work, 
to  wit,  ibr  the  private  purposes,  and  for  the  use  and 
benefit  of  the  Defendant  only ;  «id  then  wrongfiiUy,  and 
in  violation  of  his  duty  in  that  behalf  pawned  and 
pledged  the  said  last  mentioned  paper  with  diveis 
persons  to  the  Plaintiff  uiiknown,  in  order  to  raise 
money  for  the  private  purposes  of  the  Defendant:  by 
means  of  which  said  several  grievances,  the  Plaintiff  had 
not  only  lost  and  been  deprived  of  the  said  last  men- 
tioned paper,  but  the  publication  of  the  said  work  was 
greatly  delayed,  and  the  same  could  not  be  and  wtas  not 
published  until  a  veiy  long  and  unreasonable  time^  to 
frit,  six  months,  longer  that  that  in  which,  but  for  the 
committing  of  the  said  several  grievances  by  the  Da- 
fimdant,  the  same  might  and  otherwise  would  have  been 
published ;  thereby  the  sale  of  die  said  work  was  greatly 
diminished  and  curtailed,  and  the  Plaintiff  lost  and  wss 
deprived  of  the  means  of  disposing  of  divers,  to  wit,  2000 
copies  thereof  to  divers  persons  who  otherwise  would 
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1840.  have  been  purchasers  of  the  same;  and  the  Plaintiff 
bad,  by  reason  of  the  premises,  lost  and  been  deprive^ 
of  divers  large  gains  and  profits,  and  bad  been  and  was 
otherwise  injured  and  damnified. 

Demurrer, —« for  that  this  action  on  the  case  was 
brought  for  the  nonperformance  of  a  duty  supposed  to 
arise  out  of  a  retainer  and  employment,  whereas  the 
obligation,  if  any,  to  do  the  act  for  the  nonperfonnance 
of  which  the  action  was  brought,  could  only  have  arisen 
from  some  promise  of  the  Defendant;  and  no  promise 
was  stated :  that  an  action  on  the  case  does  not  lie  for 
the  nonperformance  of  a  promise,  or  for  the  nonper- 
formance of  any  duty  but  a  public  duty :  that  no  such 
duty  was  averred  on  the  part  of  the  Defendant;  nor 
was  any  such  duty  as  that  stated  in  the  declaration  to 
be  inferred  from  the  Defendant's  retainer  and  employ- 
ment :  that  it  was  not  averred  that  the  Defendant  had 
been  requested  to  publish  the  work  in  question:  and 
that  the  Defendant  was  not  bound  to  print  it  on  the 
identical  paper  delivered  to  him, — it  was  sufficient  if 
he  printed  it  on  paper  of  as  good  a  quality :  that  the  de- 
claration, as  far  as  it  referred  to  the  user  of  the  paper 
by  the  Defendant,  was  only  an  informal  and  ai^umenl- 
auve  statement  of  a  conversion,  and  of  a  cause  of  action 
in  trover. 
Joinder* 

Channel^  in  support  of  the  demurrer,  admitted  that 
the  declaration  could  scarcely  be  impugned,  if  the  Court 
were  of  opinion  that  a  Plaintiff  may  declare  in  case, 
•where,  after  a  contract  set  forth  by  way  of  inducement, 
he  can  shew  in  bis  breach  a  distinct  and  substantive 
tort:  and  that  principle  seemed  to  be  established  by  Masi 
V.  Goodson  (a),  where  it  was  held,  that  a  count  i^n  an 

(a)  S  WOe.  348. 


Smith 
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agreement  in  writing  that  the  plaintiflP  should  build  a  1840* 
yard  in  the  defendant's  close,  and  lay  out  not  less  than 
20L  thereupon,  and  that  the  plaintiff  should  enjoy  it  for 
his  life,  in  which  count  the  plaintiff  averred  that,  he  did  Whitb. 
baild  the  yard,  &c.,  and  enjoyed  the  same  for  some  years 
as  an  easement,  and  assigned  for  breach  that  the  defendant 
wrongfully  and  injuriously  obstructed  him  in  the  enjoy- 
ment of  his  said  easement,  —  might  well  be  joined  with 
a  count  in  trover:  and  the  Court  said,  — "This  is  cer- 
tainly a  misfeasance,  and  sounds  wholly  in  tort,  force, 
and  wrong,  and  not  in  contract ;  for  the  agreement  or 
contract  which  had  been  for  some  years  before  executed 
both  by  plaintiff  and  defendant,  is  only  introductory  to 
show  the  tort  or  wrong  done  by  the  defendant  to  the 
plaintiff  in  hindering  him  from  the  enjoyment  of  his 
easement,  which  he  had  an  undoubted  right  to  enjoy : 
so  that  we  are  of  opinion  the  first  count  is  founded  upon 
a  tort,  and  not  upon  contract''  Samuel  v.  Juden  (a) 
was  to  the  same  effect.  The  breaches  here,  however, 
were  chiefly  allegations  of  nonfeasance,  —  for  the  pawn- 
ing the  paper  was  immaterial,  if  the  Defendant  supplied 
other  paper  of  jas  good  a  quality, — and  unless  there 
were  a  positive  act  of  miskssance,  the  action  could  not 
be  sustained. 

Martin^  contra^  contended  that  the  pawning  the  paper 
was  a  substantive  tort  for  which  the  Plaintiff  might  well 
declare  in  case,  within  the  principle  of  the  decisions 
referred  to. 

BosANQUET  J.  This  is  a  special  demurrer,  but  the 
precise  form  of  the  breach  in  the.  declaration  is  not  the 
subject  of  objection. 

It  appears  that  goods  were  deposited  with  the  De- 
Co)  6Ea9t,SSS. 
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1840.  fendant  for  a  spedfic  purpose,  and  that,  ^&tSaref  ius 
possession  was  lawfiil;  bat  that,  being  in  possessioB,  he 
wrongfiiUy  pledged  them,  instead  of  applying  tlieDi  to 

Warn.       the  object  for  which  they  were  intended. 

The  substantial  breach  is,  the  misaf^lication  of  diese 
goods  in  an  unlawful  way.  I  think,  therefore,  that  a 
sufficient  tort  appears  to  warrant  Uus  action,  and  that 
the  demurrer  is  not  sustainable. 

Erskive  J.  I  am  of  the  same  opmion :  although 
many  of  the  all^ations  are  all^atkms  cf  nofifeasance, 
yet  there  is  one  which  is  substandally  an  allegation  of 
tort,  although  connected  with  the  contract  When  the 
Defendant,  instead  of  applying  the  goods  in  the  way 
required  by  the  contract,  applied  them  to  his  own  par- 
poses,  he  was  clearly  guUty  of  a  tort 

Maule  J.  Though  many  breaches  of  the  contract 
are  alleged,  the  misapplication  of  the  pqper  is  clearly  a 
tort,  and  would  have  been  a  good  cause  of  action  even 
if  there  had  been  no  contract  And  though  a  ccnnt 
simply  stating  that  the  Defendant  pawned  the  Plaintiff's 
goods  might  have  been  open  to  the  objection  made  here, 
that  it  was  a  roundabout  count  in  trover,  yet  as  this 
declaration  states  that  the  goods  were  in  the  possession 
of  the  Defendant  by  the  act  of  the  Flaintifl^  before  the 
Defendant  pawned  them,  the  objection  cannot  prevail. 
I  think,  therefore,  that  the  demurrer  must  be  over- 
ruled. 

Judgment  for  the  Plaintiff. 

TiMDAL  C  J.  was  absent  at  Mommmtk 
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CocKBURN  and  Another  v.  Wright  and  Others^  jmnmryn. 
Executors  and  Executrix  of  Henrt  Wright^ 
deceased. 

nPHE  declaration  stated^  that  on  the  25th  of  Marck  Under  a 

18S6,  by  a  charterparty  of  aflSreighUnent,  made  J^^ffi 

between  H^  Wright  deceased,  as  owner  of  the  ship  ship  was  to 

Bengali  and  the  Flainti£&,  it  was  agreed  that  the  said  proceed  from 

diip  should  with  all  convenient  speed  proceed  to  a  ^^^^^^y  ^^ 

loading  berth  in  the  London  Docis^  or  so  near  thereunto  there  di*- 

as  she  might  safely  get,  and  there  load  from  the  fectors  <^hurge  her 

of  the  PIainti&  a  full  and  complete  cargo  of  lawful  ^^en  load  a 

merchandize,  not  exceeding  what  she  could  reasonably  cargo^  with 

stow  and  carry  over  and  above  her  tackle,  apparel,  pro-  ^^^  ^^^ 

Tisions,  and  furniture ;  and  being  so  loaded,  should  there-  ceed  direct  to 

with  proceed  to  Bombay^  or  so  near  thereunto  as  she  London ;  Ae 

might  safely  get,  and  deliver  the  same,  and  there  dis«-  \^^y^  the  pri- 

charge  the  same,  and  should  then  load  a  ful}  and  com-  jilegeof  aeod- 

I^te  cargo  of  lawful  merchandize,  with  which  she  should  ^q^^^^ 

proceed  direct  to  London,  and  discharge  the  same  in  homBombay, 

such  dock  in  the  river  I^mes  as  the  charterers  might  ^P^°,  Paying 

for  the  extra 
direct :   in  consideraticni  of  which  the  charterers  en-  ^^^^^  o^ca- 

gaged  to  pay  to  the  said  owner  the  sum  of  SS50/.  in  full,  pied.    If  the 

and  in  lieu  of  all  port  charges  and  pilotage;  (the  act  of  f^^'^^^y 

God,  &C.  excepted):  the  freight  to  be  paid,  3002.  at  direct  to  Ixm- 

two  months'  date  from  clearing  outwards  at  the  Custom  ^^  ^®  °^^" 
-rx  »      ,  1    «  .    ,  1^  t  J        chant  was  to 

iioase,  London,  and  the  remamder  at  two  months  date  i^y^  ^e 

from  the  delivery  ol  the  inward  cargo :  sixty  running  power  of 

days  to  be  allowed  the  merchant  (if  the  ship  were  not  ^^!^ 

sooner  dispatched)  for  loading  the  ship  at  Bombaiff  and  on  the  Ma- 

ten  days  on  demurrage,  over  and  above  the  said  laying  '^''  ^^ 

eaqpi^  paying  for  the  extra  time:  Held^  that  Deftodania,  after  diacharging  at 
Bombay,  were  not  bound  to  take  on  hoard  a  caigo  there  for  CakuUa. 
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days,  at  61.  per  day :  penalty  for  nonperformance  of  the 
agreement!  2000/. :  the  ship  to  sail  from  London  on  or 
before  the  1st  of  June:  the  merchants  to  have  the  pri- 
vilege of  sending  the  ship  to  Calcutta  from  Bombay^ 
they  paying  at  the  rate  of  175.  per  register  ton  per 
month  for  the  extra  time  occupied^  the  merchants  also 
engaging  to  pay  the  ship's  port  charges  and  pilotage  at 
Calcutta :  if  the  ship  returned  from  Bombay  direct  to 
London^  the  merchants  were' to  have  the  power  of 
sending  her  to  one  port  on  the  Malabar  coast  to  receive 
cargo,  paying  the  ship's  port  charges  and  pilotage,  and 
17s.  register  ton  per  month  for  the  extra  time  occupied. 
—  Mutual  promises.  —  Averments,  that  the  Plainti& 
paid  the  sum  of  3002.  in  the  charterparty  mentioned,  and 
were  ready  and  willmg  to  advance  cash  at  Bombay  ac- 
cording to  the  true  intent  and  meaning  thereof:  that,  on 
the  20th  of  May  in  the  year  aforesaid,  the  ship,  having 
received  a  cargo  on  board  according  to  the  charter- 
party,  proceeded  to  Bombay  in  the  East  Indies^  arrived 
there,  and  delivered  and  discharged  her  outward  cargo 
to  the  agents  of  the  Plaintiffs  in  that  behalf:  that  the 
Plaintiffi,  afterwards,  having  procured  a  cargo  of  lawful 
merchandizes  in  that  behalf,  witliin  a  reasonable  time  in 
that  behalf,  called  upon  and  required  the  said  H.  Wright 
deceased  to  load  the  same  on  board  the  said  ship,  and 
proceed  therewith  to  Calcutta^  but  the  said  H.  Wright 
wholly  refused  so  to  do,  though  he  was  not  prevented  by 
the  act  of  God,  &c :  that  afterwards  the  ship  proceeded 
from  Bombay  to  Calcutta  without  any  cargo  whatever  on 
board  her,  contrary  to  the  tenor  and  effect  of  the  char- 
terparty, and  the  promise  and  undertaking  of  the  said 
H.  Wright  so  by  him  made :  that  by  means  of  the  pre- 
mises, the  Plaintifi&  had  lost  divers  gains  which  they 
would  have  acquired  by  the  conveyance  of  the  said  cargo 
from  Bombay^  and  the  sale  and.disposal  thereof;  and  had 
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been  deprived  of  the  benefit  of  the  said  charterparty, 
and  the  advantages  which  would  have  accrued  there- 
from. 

Pleas,  —  Krst,  the  general  issue :  second, — that  from 
the  time  of  the  arrival  of  the  ship  at  Bombay^  and  the 
discharge  of  her  outward  cargo,  as' in  the  declaration 
mentioned,  and  from  thence  continually  until  the  ship 
proceeded  from  Bombay,  as  therein   also  mentioned, 
the  said  H.  Wright  was  ready  and  willing,  and  during 
that  period,  to  wit,  on  &c.,  tendered  and  offered  to  the 
Plaintiffs  to  load  and  receive  on  board  the  ship  a  full 
and  complete  cargo  of  lawful  merchandize,  to  be  con- 
veyed in  the  ship  according   to  the  charterparty,  to 
wit,  to  London :  that  the  cargo  of  lawful  merchandize 
which  the  said  ff.  Wright  was  in  the  declaration  al- 
leged to  have  been  required  to  load  on  board  the  ship 
at  Bombay,  was  to  be  conveyed  to  and  discharged  at  a 
certain  port  or  place  other  than  London,  or  any  dock  in 
the  river  Thames,  that  is  to  say,  Calcutta,  contrary  to 
the  charterparty;  and  that,  on  that  account,  and  no 
other,  the  said  H.  Wright   refused  to  load  the  said 
cargo  on  board  the  ship.     That  from  the  time  of  the 
arrival  of  the  ship  at  Bombay,  and  from  thence  con- 
tinually until  she  sailed  from  Bombay,  as  in  the  declar- 
ation mentioned,   the  Plaintiffs  wholly  neglected  and 
refused  to  load  on  board  the  ship  a  full  and  complete 
cargo,  or  any  part  of  a  cargo,  of  merchandize  to  be 
conveyed  to  London,  and  there,  or  in  any  dock  in  the 
river   Thames,  to  be  discharged;  and  afterwards  dis- 
charged the  said  H.  Wright  from  any  further  detaining 
or  keeping  the  ship  at  Bombay  ;  wherefore  the  ship  pro- 
ceeded from  Bombay  without  any  cargo  on  board,  in 
manner  and  form  as  the  Plaintiffs  had  complained;  and 
that,  the  Defendants  were  ready  to  verify. 
Demurrer,  —  for  that,  by. the  terms  of  the  charter- 


1840. 


SS6 


HILARY  TERM, 


184a 
cookbubk 
Wbi«bt. 


party,  Wright  was  bound  to  load  a  cargo  at  Bambajf  at 
the  reqaeat  of  the  PlaintifiBi  without  regard  to  his  lia^- 
bility  afterwards  to  carry  the  same  to  one  place  or  an* 
other;  and  that  he  was  bound  to  load  a  cargo  at 
Bombdof  to  be  carried  to  the  Malabar  coast  or  to  Cot 
cutUh  at  the  option  of  the  Plaintiffi;. 
Joinder* 


B.  V.  BichardSf  in  support  of  the  demurrer,  con« 
tended  that  the  privil^;e  reserved  in  the  charterparty 
of  sending  the  ship  to  Calcutta  after  she  had  discharged 
her  cargo  at  Bombay^  and  if  she  returned  from  Bom^ 
bay  direct  to  Londony  the  power  of  sendbg  her  to  one 
port  on  the  Malabar  coast,  implied  that  the  Plaintiflb 
should  also  have  the  power  of  sending  a  cargo  from 
Bombay  to  Calcutta  or  the  Malabar  coasts  it  could 
never  have  been  intended  that  the  ship  should  make 
such  intermediate  voyage  in  ballast ;  if  such  an  inten- 
tion had  existed,  it  would  at  least  have  been  expressed. 
It  was  the  usual  course  of  the  trade  to  make  an  inter- 
mediate voyage  with  a  cargo  frcmi  Bombay  to  Cakuttcu 

Bompas  Serjt  contriL  The  meaning  of  the  parties 
was,  that  the  ship  should  discharge  at  Bombay  or  at 
Calcutta^  according  to  the  option  of  the  Plaintifis ;  and 
that,  if  she  discharged  at  Bombay  and  returned  direct  to 
London^  instead  of  discharging  at  Calcutta^  the  Plaintiffi 
should  have  the  option  of  sending  her  to  one  port  on 
the  Malabar  coast.  It  was  not  intended  that  she 
should  discharge  first  at  Bombay^  and  then  take  in  an 
intermediate  cargo  for  Calcutta^  but  merely  that,  if  the 
merchant  found  no  return  cargo  ready  for  him  at  Bom- 
bay^  he  should  have  the  privilege  of  sending  the  ship 
on  with  her  original  outward  cargo  to  Calcutta^  there  to 
be  exchanged  for  a  homeward  carga 
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JL  F.  Bickards,  in  reply,  observed  that,  according  to 
tbe  language  of  the  charterparQr,  the  ship  was  at  all 
events  to  discbarge  at  Bombay :  if  so^  it  would  have 
been  useless  to  stipulate  for  the  privilege  of  sending  the 
ship  on  to  Caladiay  unless  she  were  to  take  a  cargo 
from  Bamh^  thither. 


1840. 
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BosANQUET  J.  This  is  an  action  on  a  charterparty, 
of  which  the  PlaintiiF  alleges  a  breach ;  and  if  it  has 
been  broken,  he  must  shew  that  there  has  been  a  breach 
in  the  way  he  complains.  By  the  charterparty  it  is 
stipulated,  that  the  ship  shall  proceed  from  London  to 
Bomb^y^  and  there  discharge  her  cargo,  and  then  load 
a  cargo,  with  which  she  shall  proceed  direct  to  London^ 
the  merchant  to  have  the  privilege  of  sending  the  ship 
to  Calcutta  firom  Bombmf^  upon  paying  for  the  extra 
time  occupied :  and  if  the  ship  returns  from  Bombajf 
direct  to  LondoKj  the  merchant  is  to  have  the  power  of 
sending  her  to  one  port  on  the  Malabar  coast  to  receive 
caigo»  paying  for  the  extra  time.  The  Plaintifi  com* 
plain  that  the  master  was  required  to  load  a  cai^o  at 
Bombay  and  proceed  with  it  to  Calcutta  ;  that  he  re- 
fused to  do  so ;  and  proceeded  to  Calcutta  without  a 
cargo.  The  Defendants  plead  that  the  cargo  which  the 
master  was  required  to  load  at  Bombay  was  to  be  carried 
to  a  port  other  than  London^  that  is,  to  Calcutta^  con- 
trary to  the  charterparty :  that  therefore  the  master 
refused  to  take  the  cargo  on  board. 

On  looking  through  the  charterparty,  I  am  unable 
to  find  any  stipulation  that  the  master  should  take  on 
board  a  cargo  destined  for  any  place  other  than  Zon- 
douj  or  any  thing  to  authorise  the  employment  of  the 
vessel  upon  an  intermediate  voyage  after  her  arrival 
at  Bombay.  Our  judgment,  therefore,  must  be  for  the 
Defendants. 
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Erskine  J.  I  am  of  the  same  opinion.  The  first 
agreement  is,  for  a  voyage  from  London  to  Bombay  and 
back;  there  is  also  a  stipulation  that  the  Plaintifia 
shall  have  the  privilege  of  sending  the  vessel  to  CorA- 
cutta ;  but,  taking  the  whole  instrument  together,  it 
appears  that  two  voyages  only  are  contemplated,  one 
out  and  one  home;  and  not  an  intermediate  voyage 
with  a  cargo  from  Bombay  for  Calcutta. 


Maule  J.  Our  judgment  must  be  for  the  Defend- 
ants. There  is  no  express  agreement  to  proceed  from 
Bambajf  to  Calcutta  with  a  cargo :  in  order  to  support 
this  action,  it  must  appear  on  the  charterparty,  by 
necessary  intendment,  that  there  was  a  promise  to  do 
that  which  the  Plaintiff  complains  has  been  refused. 
If  we  could  import  into  this  case  knowledge  extrinsic  of 
the  statement  on  tlie  record,  namely,  that  Calcutta  is  in 
the  East  Indies,  and  that  it  is  usual  on  the  outward 
voyage  to  take  in  a  cargo  at  Bombay  to  be  discharged  at 
Calcutta  before  the  commencement  of  the  voyage  home- 
wards, there  might  be  some  ground  for  the  construction 
of  the  charterparty  for  which  the  Plaintiff  contends ; 
but  excluding  any  such  extrinsic  knowledge,  there  is  no 
promise  to  be  collected  from  the  charterparty,  such  as 
the  Plaintiff  insists  upon. 

Judgment  for  the  Defiendants. 


TiMBAL  C.  J.  was  absent  at  Monmouth. 
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Charles  Seely  v.  Ellison.  Januaty  is. 

A  SSAULT  and  battery.    The  Plaintiff  laid  the  venue  The  Court 

"^  in  London.  "H"^!^ 

change  the 

The  Defendant  having  removed  it  to  Linccinshire^  venue,  in  an 

where  the  assault  took  place,  the  Plaintiff  obtained  a  action  of  aa- 

rule  nisi  to  restore  the  venue  to  Lotidon,  on  affidavits  j[;i„^ft|^jyig 

which  stated  that  the  Plaintiff,  a  person  of  liberal  poli-  to  London, 

tics,  had  been  lecturing  in  the  county  of  Lincoln  against  ^  the  ground 

the  corn  laws ;  that  the  farmers  and  landowners  were  cmnstancea  of 

much  irritated  and  prejudiced  against  him,  and  had  the  aasault 

upon   sundry  occasions  uttered  expressions  of  ill-will  ^^gjjjj^, 

towards  him ;  that  upon  a  market  day  a  board  had  been  cussed  in  the 

placarded  in  the  city  of  Lincoln^  "  Beware  of  Charles  ^^^^  news- 

papers  \  that 
Silly  and  Company,  the  farmers'  enemies ; "  that  the  local  plaintiff  and 

newspapers  had  repeatedly  discussed  the  particulars  of  Defendant 

the  assault  for  which  this  action  was  brought ;  —  (the  ^^xbJo^ 

paragraphs  were  all  set  out) ;  —  that  the  Defendant  was  litical  parties; 

a  major  in  the  Lincoln  militia,  much  connected  with  the  ~^  Plaintiff, 

.  ,  ^  ,      after  having 

magistracy  and  tory  or .  conservative  aristocracy  of  the  lectured 

county ;  and  that  under  these  circumstances  the  Plain-  against  the 

tiff  could  not  obtain  an  impartial  trial  in  the  county  of  |^  ^^^^  V^ 

Lincoln*  carded  as  the 

fanner's 
enemy;  and 
Goulhtm  Seijt.  shewed  cause  on  affidavits  from  se-  that  Defend- 

veral  farmers  and  others,  who  denied  that  any  such  ant  was  much 

prejudice  existed  as  the  Plaintiff  alleged,  or  that  he  ^^^  ^  ^^^ 

could  not  have  a  fair  trial  in  the  county  of  Lincoln^  and  gistracy  and 

stated  that  the  discussions  in  the  local  newspapers  had  ^^  ^"^« 

,  tocracY  of 

been  begun  by  editors  of  the  Plaintiff's  party,  while  the  the  county. 

paragraphs  in  the  Defendant's  favour,  had  only  been  in- 
serted in  answer  to  attacks  made  on  him  by  the  Plaintiff's 
friends.    He  contended  thereupon,  that  no  case  had  been 
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1840. 
Sbbly 

V. 

£luson. 


made  out  for  trying  the  caase  in  London  rather  than  in 
Lincolnshire^  the  discussion  in  the  newspapers  having 
been  commenced  by  the  PlaintiiF's  party,  and  the  feel- 
ing on  the  subject  of  the  corn  laws  not  being  peculiar  to 
Lincolnshire^  or  any  other  district.  The  Defendant's 
connection  with  the  magistracy  and  others  could  not 
aflFect  the  composition  of  the  jury,  and  afforded  no 
ground  for  the  motion,  (a) 


Bompas  Setjt.,  in  support  of  the  rule,  maintained  that 
the  Court  would  change  the  venue  wherever  the  subject- 
matter  of  a  cause  had  been  so  discussed  in  local  prints 
as  to  render  it  probable  that  an  impartial  jury  could 
not  be  had  in  the  county  where  the  cause  of  action 
arose.  Here,  there  had  not  only  been  repeated  discus- 
sions, but  the  Plaintiff  had  been  placarded  in  the  city  of 
Lincoln. 

BosANQUET  J.  I  think  the  Plaintiff  has  not  shewn 
sufficient  reasons  for  bringing  back  the  venue  to  London. 
This  is  an  action  of  assault,  for  a  personal  injury  not 
connected  with  any  political  meeting,  or  political  feeling. 
It  is  stated,  indeed,  that  the  Plaintiff  and  Defendant  are 
of  opposite  political  opinions :  but  it  is  not  because  such 
may  be  the  case,  even  in  a  county  where  there  are  strong 
opinions  on  the  subject,  that  the  trial  of  a  cause  is  there- 
fore to  be  removed  to  another  county,  particularly  in 
the  case  of  a  county  so  extensive  as  Lincolnshire, 

Reliance  has  been  placed  on  ex  parte  discussions  in 
the  newspapers  :  but  those  discussions  commenced  with 
persons  who  were  friendly  to  the  Plaintiff;  they  bear 
heavily  on  the  Defendant ;  the  paragraphs  on  his  side 
are  merely  of  a  defensive  nature ;  and  I  cannot  think 
that  the  Plaintiff  can  take  advantage  of  such  a  circum- 


(a)  See  Daviet  v.  Lowndes,  4  New  Cases,  71  !• 
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stance  to  change  the  venue.     The  remaining  circum-        1840. 
stance  relied  on  is  the  placard  in  the  market  at  Lincoln  ; 
but  as  the  Defendant  is  not  shewn  to  have  had  any  con- 
nection with  that,  I  think  this  rule  must  be  discharged. 

Erskime  J.  The  Defendant  is  entitled  to  retain  the 
venue  in  Lincolnshire^  unless  a  fair  trial  cannot  be  had 
there.  The  PlaintiiF  is  to  establish  that.  He  allies 
that  he  has  taken  part  against  the  corn  laws,  and  that 
the  farmers  are  against  him ;  but  it  is  a  novel  ground 
for  changing  the  venue^  that  the  Plaintiff  has  taken  one 
side  of  a  public  question,  and  other  persons  in  the  county 
have  taken  another.  The  Defendant  is  not  shewn  to 
have  been  concerned  in  the  exhibition  of  the  placard, 
and  as  to  the  discussions  in  the  newspapers,  they  are 
such  as  take  place  upon  almost  every  fact  of  local 
interest. 

Maule  J.  I  think  the  venue  ought  to  remain  in  Lin^ 
ednshire.  It  is  very  likely  the  Plaintiff  thinks  that  great 
prejudice  exists :  it  is  not  an  uncommon  thing  for  parties 
to  have  an  exaggerated  notion  of  the  attention  paid  to 
their  own  cases,  or  for  newspaper  editors  to  attach  an 
over  estimate  to  the  effect  produced  by  their  own  para- 
graphs; but  I  can  see  no  ground  for  supposing  the 
Plaintiff  cannot  have  a  fair  trial  in  Lincolnshire^  and, 
therefore,  this  rule  must  be 

Discharged. 

TiNDAL  C.  J.  was  absent  at  Monmouth. 
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January  20.  In  the  Matter  of  the  Serjeants  at  Law. 

'T'INDAL  C.  X,  who  had  been  occupied  under  a  spe- 
cial commission  in  the  trial  of  Frost  and  others  for 
high  treason  at  Monmouth,  this  day  resumed  his  seat  on 
the  bench,  and,  after  calling  on  the  seijeants  at  law,  in 
succession,  to  move,  abstained  from  calling  on  the  ap- 
prentices. 

At  the  close  of  the  day's  sitting, 

Newton  (an  apprentice)  said  he  had  hoped  that  some 
gentleman  of  rank  and  experience  would  have  stood  up 
to  advocate  the  rights  of  the  bar ;  but,  seeing  that  sacb 
was  not  the  case,  he  begged  that  he  might  be  permitted 
to  address  the  Court  in  defence  of  his  own  right  at  any 
time  the  Court  would  appoint,  as  he  was  not  at  that 
moment  prepared. 

TiNDAi.  C.  J.  I  gave  notice  last,  term,  that  in  case 
any  gentleman  not  of  the  degree  of  the  coif  should  be 
present  on  my  return  to  the  Court  this  term,  I  should 
not  call  on  him  to  move ;  but  that  if  any  gentleman  so 
passed  over  should  be  desirous  of  making  any  observa- 
tions on  the  subject,  we  should  be  willing  to  hear  him. 
You  should  have  been  prepared  after  that  notice:  we 
are  willing  to  hear  you  now. 

Newton  then  said  that  he  would  take  this  opportunity 
of  addressing  a  few  observations  on  the  subject  of  the 
course  of  proceeding  which  their  Lordships  had  thought 
proper  to  adopt.  It  appeared  that  the  Serjeants  had  long 
enjoyed  the  exclusive  privilege  of  pleading  and  audience 
in  this  Court  until  the  year  18S4,  when  the  late  sovereign 
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issued  a  warrant  for  opening  the  Court  to  all  the  mem**       1840» 

bers  of  the  English  bar.     That  warrant  was  received  by       

their  Lordships,  and  ordered  to  be  filed  amongst  the  re-  ^^  ^^**^ 

cords  of  this  Court ;  and  in  obedience  to  it  their  Lord-    Seijeants  at: 

ships  had  extended  the  privilege  of  pleading  and  au-        ^^» 

dienc^  to  the  general  body  of  the  bar.     The  learned 

Serjeants  had  acquiesced  in  that  proceeding,  and  never 

questioned  its  legality  during  the  lifetime  of  the  sovereign 

who  had  issued  the  warrant;  but  some  time  after  a  new 

sovereign  had  ascended  the  throne,  they  thought  proper 

to  prefer  a  petition  to  the  privy  council,  or  rather  a  pe«- 

tition  to  the  Queen,  which  her  Majesty  referred  to  her 

privy  council,  praying  that  the  warrant  of  her  royal  pre* 

decessor  might  be  revoked.     This  petition  had  not  suc« 

ceeded.     The  seijeants  then  procured  a  bill  to  be  intro* 

duced  into  parliament  for  the  purpose  of  closing  the  Court 

to  barristers  at  large :   Mr.  Serjeant  Wilde  had  stated 

that  this  bill  had  been  introduced  into  parliament  for  the 

purpose  of  opening  the  Court;  the  fact  was,  that  the  Court     * 

being  open  at  the  time,  the  bill  was  introduced  for  the 

purpose  of  cjosing  it  to  the  bar.     It  passed  the'  House  of 

Lords:  but  not  one  member  of  the  popular  branch  of  the 

l^islatare  could  be  found  who  would  take  it  up ;  not 

even  a  seijeant  or  any  other  member  of  the  profession  ; 

and  it  was  suffered  to  fall  to  the  ground,  without  even 

being  negatived  by  a  vote  of  the  House,  the  legislature 

thus  evincing  their  feeling  that  the  interests  of  the  public 

did  not  call  for  the  closing  of  this  Court.     Mr.  Seijeant 

Wilde  next,  on  behalf  of  the  seijeants,  called  upon  their 

Lordships  to  do  that  of  their  own  authority  which  the 

legislature  had  refused  to  pass  a  law  for  doing.     The 

learned  serjeant  had  contended  that  the  crown  had  no 

power  to  issue  a  warrant  which  interfered  with  the  pri* 

vileges  of  the  serjeants ;  by  what  authority,  then,  was  it 

that  these  learned  gentlemen  claimed  to  be  entitled  to 

those  privileges?    By  virtue  of  the  royal  warrant  or 

K  S 
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1840.        mandate  by  which  they  were  raised  to  the  degree  of  the 

coif.     ITindal  C.J.  observed  that  a  seijeant  was  not 

In  the  Matter  appointed  by  either  warrant  or  mandate,  but  by  writ.  J 
S^ijeants  at  Whether  they  were  appointed  by  mandate  or  writ,  in 
^^'  either  case  they  derived  their  appointment  from  the 
supreme  executive  power;  and  that  same  authority  had 
an  equal  right  to  empower  other  members  of  the  bar  to 
enjoy  equal  privileges.  The  Royal  warrant  was  of  aa 
much  force  in  authorising  barristers  to  practise  in  this 
Court  as  the  Royal  writ  which  constituted  certain  mem- 
bers of  the  profession  Serjeants  at  law.  With  respect  to 
those  gentlemen  who  had  been  called  to  the  bar  when 
the  right  of  pleading  and  audience  in  this  Court  was 
open  to  all  the  bar,  the  step  now  taken  towards  closing 
the  Court  would  be  particularly  unjust,  because  many 
of  those  gentlemen  might  have  pursued  that  peculiar 
course  of  study  which  was  calculated  to  qualify  them 
for  practising  in  this  Court,  and  it  would  be  very  hard 
upon  them,  after  having  bestowed  time  and  expense 
upon  the  acquirement  of  such  qualification,  if  they  were 
to  be  debarred  from  availing  themselves  of  the  fruits  of 
it.  He  would  not  make  any  observations  on  the  ad- 
vantage or  disadvantage  of  preventing  the  suitors  from 
selecting  their  advocates  from  the  whole  body  of  the 
JSnglisfi  bar ;  he  would  not  say  that  it  might  not  be  for 
their  interest  that  they  should  be  confined  in  the  selec- 
tion of  their  advocates  to  the  serjeants  alone,  as  being  a 
set  of  gentlemen  in  every  way  superior  in  talents,  learn- 
ing, and  experience  to  the  remainder  of  the  bar,  not 
even  excepting  her  Majesty's  counsel,  or  the  law  officers 
of  the  Crown ;  but  it  did  seem  that  her  Majesty  was  not 
advised  that  it  would  be  to  the  interest  of  the  suitors  in 
this  Court  so  to  limit  their  choice  of  advocates ;  and  it 
also  seemed  as  if  the  legblature  had  not  so  deemed  it, 
for  they  also  refused  to  impose  any  such  restriction.  It 
bad  been  argued  by  Mr.  Serjeant  Wilder  that  if  her 
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Majesty  ooold  be  supposed  to  have  the  power  of  open*        1840. 

ing  this  Court  by  her  warrant  to  the  practice  of  the       

whole  bar,  there  was  no  reason  why  she  might  not  ^juT*** 

issue  her  warrant  to  open  it  to  the  public  at  large.   But,    Seijeants  m 

in  the;  first  place,  it  wis  never  to  be  presumed  that  the         '^^^ 

sovereign  would  make  an  unwise  or  improper  use  of 

any  power  which  she  possessed ;  and,  secondly,  there  was 

nothing  advanced  by  the  learned  seijeant  to  shew  that 

-she  had  not  such  a  power,  and  might  not  give  authority 

to  any  friend  of  a  suitor  to  act  as  that  suitor's  advocate. 

He  had  small  hopes  that  any  thing  he  could  urge^  par* 

ticularly  without  opportunity   for   preparation,  would 

have  any  weight  with  their  Lordships ;  but  he  could  not 

help  calling  upon  their  Lordships  to  pause  before  they 

finally  resolved  upon  doing  that  of  their  own  will  which 

both  the  executive  and  the  legislature  had,  out  of  re» 

gand  to  the  interests  of  the  public,    refrained  fixun 

doing. 

TindXl  C  J.  Your  observations.  Sir,  are  extremely 
proper,  and  shall  receive  all  due  consideration  at  our 
hands. 


In  the  Matter  of  the  Serjeants  at  Law.  J^u&f^m. 

^HIS  day,  the  reasons  for  restoring  to  the  Serjeants 
at  law  the  exclusive  right  to  practise  in  this  Court 
were  stated,  as  follows,  by 

TiNDAL  C.  J.    A  question  has  been  raised  before  us 
as  to  the  validity  and  legal  effect  of  a  warrant  (a),  under 

(a)  ^ee  10  Bmgh,  571- 
R  4 


1ZS6  HILARY  TERM, 

1840*       the  sign  manual  of  his  late  Majesty  — the  warrant  itself 

being  subject  to  some  exception  in  point  of  form,  to 

"  f  A****'  ^hich,  however,  it  is  unnecessary  further  to  advert  — 
JSeijesntaat  ordering  and  directing  that  the  right  of  practising, 
Law.  pleading,  and  audience  in  the  Common  Pleas  during 
term  time,  should,  from  the  first  day  of  Trinity  term 
1834,  cease  to  be  exercised  exclusively  by  the  Serjeants 
at  law ;  and  that,  upon  and  from  that  day,  the  barristers 
at  law  might  have  and  exercise  equal  right  and  privi* 
l^e  of  practising,  pleading,  and  audience  in  the  said 
Court  with  the  Serjeants  at  law:  and  we  have  been 
called  upon  by  such  of  the  learned  seijeants  as  have 
joined  in  the  application,  to  declare  our  opinion  upon  a 
quesdon  which  affects  so  nearly  their  interests,  and  to 
act  upon  that  opinion. 

At  the  time  when  this  warrant  from  his  late  Majesty 
was  openly  read  in  Court,  in  the  presence  of  all  the 
seijeants,  if  any  one  of  our  learned  brethren  had  ex- 
pressed a  doubt  as  to  its  validity  or  legality,  and  had 
called  for  the  opinion  of  the  Court  upon  that  point,  we 
should  have  felt  it  our  duty  to  have  paused  before  we 
gave  efiect  to  the  warrant,  and  should  have  given  our 
deliberate  opinion  upon  the  objections  which  might  have 
been  urged  in  argument  against  it.  But  no  doubt  what- 
ever was  then  suggested :  indeed,  the  larger  number  of 
the  seijeants  accepted  under  the  warrant  the  grace  and 
favour  of  the  Crown  in  giving  them  permanent  rank, 
with  respect  to  any  gentlemen  who  should  be  afterwards 
appointed  king's  counsel;  and  those  of  our  brethren 
who  had  previously  obtained  permanent  rank  from  the 
Crown,  and  who  are  the  only  parties  to  this  present 
application,  allowed  the  matter  at  that  time  to  pass  sub 
silentio.  Under  these  circumstances  it  cannot  be  matter 
of  surprise  that  the  Court  did  not,  of  its  own  authority, 
interpose  any  objection  to  the  warrant ;  the  more  espe- 
cially, as  the  object  which  the  warrant  had  in  view  -^ 


S  VICTORIA.  237 

that  is,  the  opening  of  the  Court  of  Common  Pleas  -^        1840. 
was  that  which  the  common-law  commissioners  had,  by       ^^^ 
their  report,  previously  recommended  to  be  adopted  for  ^^^^  Matter 
the  benefit  of  suitors ;  though  certainly  with  a  much    SeijeantB  at 
closer  limit  as  to  extent  than  the  warrant  directs.  ^^• 

Still,  however,  notwithstanding  the  period  of  acqui- 
escence under  the  operation  of  this  warrant  has  been 
considerable,  we  see  no  legal  ground  upon  which  those 
who  have  joined  in  thb  application  can  be  held  barred 
of  their  right  to  call  for  the  opinion  of  the  Court  upon 
the  validity  of  the  warrant:  and  we  think  ourselves 
bound  in  the  execution  of  our  duty, .  of  administering 
justice  to  all,  not  only  to  the  suitors  of  the  Court,  but 
to  the  officers  and  members  of  the  Court,  to  declare  our 
judgment  upon  the  effect  and  validity  of  the  warrant  in 
question,  when  called  upon  so  to  do. 

Now,  we  think  the  question  before  us  turns  upon  the 
single  point,  whether  the  Serjeants  at  law  have,  by  the 
constitution  of  the  Court,  and  consequently  by  law, 
held  and  enjoyed  the  sole  and  exclusive  privilege,  by 
virtue  of  their  office  or  degree  of  serjeant,  of  practising, 
pleading,  and  audience  in  the  Court  of  Common  Pleas ; 
for  if  they  are  so  entitled,  we  think  they  cannot  be  de- 
prived of  it  by  a  warrant  from  the  Crown  under  the 
sign  manual,  nor  indeed  by  any  power  short  of  an  act 
of  the  whole  legislature. 

That  the  antiquity  of  the  state,  degree,  and  office  of  a 
Serjeant  at  law,  is  as  high,  at  the  least,  as  the  existence 
of  the  Court  itself,  is  evident  from  all  the  text  writers 
and  records  which  bear  upon  the  point.  The  seijeants 
are  mentioned  in  the  "  Mirror  of  Justices,"  a  book  of 
great  authority,  and  of  the  earliest,  though  uncertain  date: 
by  Bractonj  who  wrote  in  the  time  of  Henry  III. ;  and 
in  records  which  are  to  be  found  in  the  Tower  in  the  time 
of  Edward  I.  They  are  called  to  the  state  and  degree 
of  Serjeant  h/  wril :  which  of  itself  is  a  strong  argument 
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1S40.        of  the  antiquity  of  their  office,  the  form  of  such  writ 
■'        being  found  in  the  most  ancient  manuscript  r^ister% 
In  the  Matter  j^  substance  the  same  with  the  writ  by  which  they  are 
fieijeants  at    called  to  that  degree  at  the  present  day.     By  their  oath 
^w*         of  office,  which  has  existed  from  the  earliest  time  —  an 
oath  by  which  no  other  barrister  is  bound  to  give  at- 
tendance in  any  particular  court — they  bind  themselves 
**  to  give  due  attendance  for  the  service  of  the  King's 
people  in  their  causes."     As  early  as  any  authentic 
records  exist,  the  seijeants  are  found  to  be  practising 
in  the  Court  of  Common  Pleas ;  and  there  is  no  evi* 
dence  of  any  other  barrister  being  allowed  to  practise, 
or  practising  in  that  Court     (See  the  various  autho* 
rities  collected  on  the  speech  of  the  Lord  Commissioner 
Whitlocke  to  the  newly  created  Serjeants,  in  his  '<  Me- 
morials," page  356.) 

We,  therefore,  think  ourselves  justified  in  saying  that 
from  time  immemorial  the  Serjeants  have  enjoyed  the 
exclusive  privilege  of  practising,  pleading,  and  audience 
in  the  Court  of  Common  Pleas.  Immemorial  enjoyment 
is  the  most  solid  of  all  titles ;  and  we  think  the  warrant 
of  the  Crown  can  no  more  deprive  the  Serjeant  who 
holds  an  immemorial  office  of  the  benefits  and  privileges 
which  belong  to  it,  than  it  could  alter  the  administration 
of  the  law  within  the  Court  itself.  The  rights  and  pri- 
vileges of  the  Serjeant,  and  rights  and  privileges  of  the 
peer  of  the  realm,  stand  ^  upon  the  same  foundation, 
immemorial  usage. 

We  hold,  therefore,  that  the  right  of  the  Serjeants  to 
the  sole  and  exclusive  privilege,  which  they  claim,  is  still 
in  existence,  notwithstanding  the  King's  warrant;  and 
we  feel  ourselves  bound,  in  the  due  course  of  adminis- 
tering justice,  to  allow  such  right  to  be  still  exercised. 

Extreme  cases  may  certainly  occur,  in  the  progress  of 
time,  under  which  the  Court  might  be  called  upon,  for 
a  time  at  least,  to  admit  others  to  plead  and  practise 
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within  it,  until  the  circumstances  which  created  such        1840*  . 

necessity  had  passed  over,  and  this,  in  order  to  prevent       ' 

a  failure  in  the  administration  of  justice  to  the  Queen's       the  Matter 
subje(^  for  which  end  all  courts  of  justice  were  insti-    Seijeanta  at 
tuted.    LiUleton  J.,  in  the  case  of  Parian  v.  Genm/f    '     ^*^' 
Serjeant  at  law  (a),  says,  *^  If  all  the  seijeants  were  dead, 
we  could  hear  the  apprentices  to  plead  here  by  necessity, 
and  in  ease  of  the  people."     To  which  Bryan  C.  J.  an- 
swers, "  Then,  according  to  you,  no  serjeant  shall  be  ' 
made  for  necessity,"  &c. 

And  it  appears  to  us,  upon  the  present  occasion,  that 
as  the  Serjeants  have  by  their  own  voluntary  acquiescence, 
under  the  supposed  legality  of  a  warrant  which  they  now 
dispute,  induced  suitors  of  the  Court  to  retain  as  counsel 
in  their  causes,  in  this  Court  during  term  time,  barristers 
who  are  not  of  the  degree  of  the  coif,  it  would  be  against 
reason  and  justice  that  such  suitors  should  not  have  the 
full  benefit  of  the  services  so  engaged  by  them. 

Whilst,  therefore,  we  declare  our  opinion  to  be,  that, 
under  the  present  constitution  of  the  Court,  we  ought  to 
allow  the  Serjeants  the  exclusive  liberty  of  practising, 
pleading,  and  being  heard  in  this  Court  during  term 
time,  it  is  with  this  reserve,  —  that  all  barristers  not 
being  of  the  degree  of  the  coif  shall  be  heard  in  the 
business  of  the  suitors  in  which  they  are  at  present  en- 
gaged, until  the  same  be  fully  dispatched  and  brought 
to  an  end.  (b) 

(a)   Trin.  9,  Ed.  4.  fol.  2.  to  shake   the  fabric  of  WeH-^ 

pi.  4.  minster  HaU,  and  nearly  burst 

{b)  During  the  delivery  of  open  the  windows  and  doors  of 

the  above^  a  furious  tempest  of  the  Court  of  Common  Pleas, 
wind  prevailed^  which  seemed 
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January  21.  LeGGE  V.  BoYD.  * 

In  May  1S37  COME  damaged  tobacco  belonging  to  the  Plaintiff 
Plaintiff  and  being  lodired   in    the  custoxn-house   in  London,  a 

Defendant  .     "         ®,  .      ™  .     ..».       i    ,      -r^  r     i 

exchanged        question  arose  between  the  Flaintin  and  the  Defendant^ 

cases  for  the  who  was  the  collector  of  the  customs  at  the  port  of 
t£  Court  in  ^^^^^  ^  ^  ^^^  amount  of  duty  payable  in  respect 
an  action  in     of  the  tobacco. 

trover  for  f^e  Plaintiff  tendered  a  certain  sum,  which  the  De- 

certain  to-  ^ 

bacco.    The    fendant  thought  insufficient,  and  therefore  refused  to 

questions         sign  a  warrant  for  the  delivery  of  the  tobacco,  which  was 

Plaintiff  bad    ^"^  the  possession  of  another  officer  of  the  customs,  and 

tendered  a       could  only  be  obtained  on  the  production  of  a  warrant 

proper  g-       j  ^y  the  Defendant. 

amount  of  °  "^ 

duty  to  the  I'be  Plaintiff  thereupon  commenced  an  action  of  trover 

customs,  and  against  the  Defendant  on  the  2d  of  January  1837. 
action  lay  '^^  ^'^  months  within  which  he  was  limited  to  sue 

against  De-  under  3  &  4  ^.  4.  c.  53.  s.  107.  expired  on  the  10th  of 

fendant,  a  February  1837. 

collector  of  rr^i     5k  *•     ^  <■  i  i    .    .        £•  • 

customs.  ^"^  Defendant  consented  to  make  an  admission  of  the 

The  same        facts  necessary  to  raise  the  question  of  law  as  to  the 

ndaed^^   '°^  amount  of  the  duty,  and  a  case  for  the  opinion  of  the 

another  action  Court  was  exchanged  between  the  parties  on  the  13th 

then  pending    ^f  jjf^^  j  gg.7^  j^  which  the  questions  were,  whether,  under 

in  toe  Court 

of  King's         ^^^  circumstances  stated,  the  Plaintiff  had  tendered  the 

Beneh,  Plain-  proper  amount  of  duty ;  and  whether  the  Defendant  was 

till  the  de-  At  that  time  the  same  question  was  pending  in  a  cause 

dsion  of  that  ^f  Batry  v.  Amaud,  in  the  Court  of  Queen's  Bench,  and 
cause  in  Tri- 
nity term,  1839 :  ^nd  that  Court  having  determined  that  the  action  should  be  con* 
oeiyed  in  caae  for  non-feasance,  and  not.  in  trover,  Plaintiff  in  Mu^uLehmu  term, 
1839>  applied  to  amend,  by  substituting  a  count  on  a  non-feasance  for  his  count 
in  troyer.    The  Court  allowed  the  amendment. 
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the  Plaintiff  in  this  action  suspended  proceedings  till  the        1840. 
decision  in  Barry  v.  Amaud  should  be  pronounced. 

Judgment  was  given  in  that  cause  for  the  Plainti£^  on 
the  last  day  of  Trinity  term,  1839,  and  it  was  deter- 
mined, among  other  things,  that  the  actiDn  was  properly 
brought  in  case  for  non-feasance,  and  not  in  trover: 
whereupon,  after  application  made  to  a  Judge,  who  re- 
ferred the  applicant  to  the  Court, 

Martin^  in  Michaelmas  term,  obtained  a  rule  nisi  to 
amend  the  declaration  in  this  cause,  by  substituting  for 
the  count  in  trover  a  count  in  tort  for  a  non-feasance. 

Spankie  Seijt  and  T.  F.  Ellis,  who  shewed  cause, 
contended  that  the  parties  having  exchanged  cases  with  a 
view  to  argument  so  long  ago  as  May  18S7,  in  which 
cases  one  of  the  questions  was  whether  the  action  of 
trover  lay,  it  was  now  too  late  to  ask  for  this  amend- 
ment, which  in  effect  set  up  a  new  cause  of  action.  In 
Green  v.  Mitton  (a)  the  Plaintiff  commenced  his  action 
in  Hilary  term,  18S1,  and  declared  in  trover:  the, 
parties  went  to  issue,  and  the  Plaintiff  was  put  under 
a  peremptory  undertaking  to  try :  in  Michaelmas  term 
1832,  having  been  advised  that  the  action  was  miscon- 
ceived, he  moved  for  leave  to  substitute  a  count  in  deti- 
nue for  that  in  trover,  and  to  add  one  in  debt ;  and  it  was 
sworn  that  no  new  ground  of  action  was  contemplated : 
but  the  Court  refused  the  application.  So,  in  Cross  v. 
Metcalf{b)  a  cause  was  referred  at  Nisi  Prius,  and  a 
verdict  taken  for  the  Plaintiff,  subject  to  a  reference: 
the  arbitrator  certified  to  the  Court,  pending  the  re- 
ference, that  it  would  be  agreeable  to  the  justice  of  the 
case  to  allow  the  Plaintiff  to  amend  his  replication  by 
substituting  de  injuri&  or  some  other  replication,  which 
should  put  in  issue  all  the  allegations  in  the  plea :  but 

(a)  A^B.S^  AdoU  869.  (6)  5  Adol  S^  EIL  800. 
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1840.  it  was  held,  that  such  amendment  could  not  be  ordered 
without  the  consent  of  both  parties.  In  ConaUy  v. 
Finch  (a),  the  Court  of  Exchequer,  in  an  action  for  false 
imprisonment,  refused  to  allow  a  count  de  bonis  aspar^ 
talis  to  be  added  to  the  declaration  after  the  lapse  of 
two  terms. 

And  the  Court  would  not  be  induced  to  allow  the 
amendment  on  the  ground  that,  if  it  were  refused,  the 
Plaintiff's  claim  would  be  barred  by  the  clause  of  limit- 
ation :  -—  Roberts  v.  Bate  (i),  and  the  cases  there  cited. 

Martin^  in  support  of  the  rule.  The  present  case  is 
distinguishable  from  those  referred  to,  on  the  ground 
that  the  Piwitiff  has  waited  for  the  decision  of  the 
Court  of  Queen's  Bench  on  a  similar  question.  That 
decision  might  have  rendered  the  application  unneces- 
sary; the  Plaintiff  was  justified  in  suspending  his  pro« 
ceedings ;  and,  therefore,  his  application  stands  on  the 
same  footing,  as  if  it  had  been  made  in  May  1837. 
It  was  true  that  cases  had  been  then  exchanged ;  but 
the  Plaintiff  sought  to  add  no  new  fact,  nor  any  fresh 
cause  of  action. 

In  Greefi  v.  Mitton  the  plaintiff  was  under  a  peremp- 
tory undertaking  to  try ;  and  in  Cross  v.  Metcalf  a 
verdict  had  been  taken.  But  in  Jones  v.  Edwards  (c) 
the  Court  allowed  the  declaration  in  a  penal  action 
(against  a  magistrate  for  acting  without  a  qualification) 
to  be  amended  after  special  demurrer,  on  the  terms  of 
the  defendants  pleading  de  navo,  and  the  plaintiff's  un- 
dertaking to  try  at  the  next  assizes ;  although  the  de- 
claration had  already  been  once  before  amended  on  the 
plaintiff's  application,  and  although  the  defendant  pro- 
duced affidavits  that  the  plaintiff  was  a  person  in  in- 
digent circumstances,  and  that  he  (the  defendant)  was 

(a)  2  ChUty's  Archbold9  Pr.  (6)  6  Adol  S^  EU.  778. 

7th  ed.  1121.  (c)  3  Mees.  S(  Welsh.  218. 
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advised  and  believed  that  he  had  a  good  defence  on  the        1840. 

merits.  

And  if  the  Court  has  on  some  occasions  refused  to  I^booe 
allow  an  amendment  sought  for  with  a  view  to  retrieve  fioyp. 
a  claim  which  would  otherwise  be  barred  by  the  Statute 
of  Limitations,  it  has  upon  other  occasions  permitted 
amendments  which  have  in  effect  deprived  the  defend- 
ant of  the  advantage  of  pleading  the  statute.  Aylwin  v. 
Todd  (a) f  Horton  v.  Inhabitants  of  Stamford  (&),  Lakin 
V.  Watson  (c),  Haddock  v.  Hammett  (d\  Cross  v.  Kaye  {e)f 
Steel  V.  Sowerly.  (g) 

TiNDAL  C.J.  I  have  entertained  a  doubt,  in  the 
course  of  the  argument,  whether  we  ought  to  yield  to 
this  application :  and  ray  doubt  rests  upon  the  ground 
that  from  the  question  raised  at  the  end  of  the  case 
drawn  up  for  the  opinion  of  the  Court,  the  Plaintiff 
might  have  discovered  his  error  so  long  since  as  the 
ISth  of  May  1887,  and  should  have  made  earlier  his 
application  to  amend :  but  as  there  was  a  case  on  which 
the  same  point  was  depending  in  the  Court  of  Queen's 
Bench,  and  as  that  case  was  not  determined  till  last 
Trinify  term,  I  think  we  are  warranted  in  acceding  to 
the  application :  but  I  do  so,  without  giving  any  opinion 
on  the  question  as  to  the  clause  of  limitation. 

BosANQUET  J.  I  concur  with  my  Lord ;  but  I  beg 
to  be  understood,  not  on  the  ground  that  the  Plaintiff's 
claim  would  be  barred  if  the  amendment  were  refused. 
It  is  a  strong  thing  to  allow  a  Plaintiff,  after  such  a  lapse 
of  time,  to  adapt  his  declaration  to  a  state  of  facts  with 
which  he  was  acquainted  from  the  beginning.  However, 
as  there  is  no  alteration  of  the  writ,  and  as  there  was  a 

(o)  I  New  Cases,  170.  (d)  7  T.  R.  55. 

(6)  1  Cr.  4-  Mee.  773.  (c)  6  T.  R.  543. 

(c)  2  Cr.  Sf  Mee.  685.  (g)  6  T.  H.  1 71 . 
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1840.  CAse  pending  in  the  Court  of  Queen's  Bench  which  left 
this  point  undecided,  and  parties  may  be  still  under 
some  difficulty  as  to  the  operation  of  the  new  rules,  I 
think  the  amendment  should  be  allowed. 

Erskine  J.  After  the  delay  which  has  occurred,  I 
yield  to  this  application  with  reluctance. 

Maule  J.  I  concur,  on  the  ground  that  if  the  appli* 
cation  were  refused,  the  Plaintiff  would  be  without 
remedy.  It  is  a  strong  thing,  where  a  clause  of  limit- 
ation might  apply)  to  alter  the  form  of  the  writ,  or  to 
add  a  new  party :  but  here  the  Plaintiff  seeks  only  to 
alter  the  form  of  his  declaration  without  altering  the 
writ  or  adding  any  new  party,  or  fact,  or  cause  of  ac- 
tion ;  and  the  limitation  of  the  time  for  suing  is  confined 
to  the  short  space  of  six  months  after  the  act  com- 
plained of.  Doe  dem.  Helton  v.  Skelton  (a)  is  the  con- 
verse of  this  case.  There,  a  verdict  was  taken  for  the 
Plaintiff  in  ejectment,  subject  to  a  special  case,  which 
stated  that  it  was  '<  the  custom  in  the  manor ''  in  which 
the  premises  in  question,  being  copyhold  lands,  were;, 
that  where  a  copyholder,  being  a  feme  covert,  surren- 
dered, if  the  husband  consented  to  the  surrender,  such 
consent  should  be  expressed  in  the  surrender  and  ad- 
mission ;  and  that  without  his  consent  the  surrender  was 
inoperative :  the  Court  refused  to  amend  the  case  at  the 
instance  of  the  Plaintiff  alone,  by  the  Judge's  notes,  so  as 
to  limit  it  to  a  mere  statement,  that  the  common  practice 
was  to  enter  the  consent  in  the  surrender  and  admission. 
Here,  there  is  no  application  to  amend  the  state  of  facts 
which  the  parties  agreed  to  in  May  1837,  but  to  adapt 
the  declaration  to  the  state  of  facts  agreed  to.  All  we 
decide,  is,  that  the  question  intended  to  be  raised  by  the 

(a)  3Adol.SiJSli.265. 
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parties  shall  not  be  refused  a  trial,  because  the  Plain tiflp  i&iO. 

has  by  mistake  framed  his  declaration  in  trover,  instead  

of  tort  for  a  nonfeasance.  Lboob 

Rule  absolute.  Boyd. 


DORRIEN  V.  Howell.  January  n. 

nPHIS  cause  stood  tenth  upon  the  list  for  the  day  at  A  cause  in 

Nisi  PritiSy  and  the  Defendant's  attorney  had  de-  which  counsel 

iivered  a  brief  to  counsel.     As  soon  as  the  Court  sat,  gtructed  for 

and   before  the  Defendant's  counsel  had   arrived,  the  Defendant, 

PlaintiiF's   counsel   allesinfir   that    the    cause   was    un-     *;V°i^      *** 

o    °  ^  called  on  out 

defended,  it  was  called  on  out  of  its  turn  ;  and  no  one  of  its  turn 

appearing  for  the  Defendant,  a  verdict  was  taken  for  the  **P^"  *"  ^' 

^  legation  of 

Plaintiff;  which  Plaintiff's 

counsel  that 

Bompas  Serjt.  obtained  a  rule  nisi  to  §et  aside,  on  the  l^  ^*^^"  ^" 

ground  that  the  cause  had  been  improperly  called  on  verdict  was 

before  its  turn.     There  was  no  affidavit  of  merits.  ^^^^  ^^^ 

Plaintiff  be- 
fore Defend- 

Bramwelly  who  shewed  cause,  referred  to  Fourdrinier  ant's  counsel 

v.  Bradbury  (a),  where  it  was  held  that  the  fact  of  a  *"t^  ^ourt 

caase  being  in  the  written  list  at  Nisi  Prius^  was  notice  granted  a  new 

to  the  attorney  that  it  might  be  tried  at  any  time  in  the  ^"*^^  ^\^ 

coarse  of  the  day ;  and,  therefore,  where  a  cause  had  application  to 

been  for  several  days  in  that  list,  and  was  at  length  abide  the 

tried  out  of  its  order,  as  an  undefended  cause,  in  the  J^^^ 

absence  of  the  Defendant's  attorney,  the  Court  granted 

a  new  trial  only  on  payment  of  costs.     In  that  case 

there  were  thirty  causes  before  the  one  taken  out  of 

its  turn.     In  Blackhurst  v.  Bulmer{b\  where  a  cause 

stood  in  the  paper  below  the  last  cause  mentioned  in 

(o)  SB.^  Aid,  S28.  (6)  5  B.  ^  Aid.  907. 

VOU  VI.  s 
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the  written  list  affixed  at  the  outside  of  the  Coort, 
and  was  tried,  (being  stated  to  be  an  undefended 
cause,)  the  counsel  for  the  Defendant  objected  to  it, 
and  declined  to  appear:  it  was  held  that  the  trial  was 
regular,  and  the  Court  refused  a  new  trial,  there  being 
no  affidavit  of  merits.  So,  in  Bland  v.  Warren  {a), 
where  the  marshal  entered  a  cause  as  undefended  for 
the  day  on  which  undefended  causes  were  taken,  in 
Middlesex,  it  was  held,  that  the  defendant,  if  he  meant 
to  defend  it,  must  instruct  counsel  to  appear  on  that 
day,  and  state  that  it  was  defended;  or,  at  any  rate, 
must  give  the  Plaintiff  notice  to  that  e£fect.  In  de&ult 
of  that,  if  the  Plaintiff  tried  (he  cause  as  undefended, 
and  obtained  a  verdict,  the  Defendant,  though  upon 
affidavit  of  merits,  would  be  allowed  to  set  the  verdict 
aside  only  on  payment  of  costs.  In  Aust  v.  Fenwict^b)^ 
where  the  Court  allowed  the  costs  in  such  a  case  to 
abrde  the  event,  the  cause  had  been  taken  during  the 
casual  absence  of  the  Defendant's  attorney.  Here,  he 
was  not  ready  on  the  day  appointed,  and  therefore  th^ 
rule  could  only  be  absolute  on  payment  of  costs. 


Bompas  Serjt.  The  Plaintiff's  counsel  here  asserted 
that  the  cause  was  undefended  when  the  fact  was  other- 
wise. There  was  no  such  proceeding  in  any  of  the 
cases  cited,  and  the  Defendant  ought  not  to  pay  costs 
occasioned  by  such  a  mode  of  proceeding,  which^  if 
countenanced,  would  be  productive  of  general  incon- 
venience. 

Per  Curiam.  Let  the  cause  be  set  down  for  trial 
again,  the  costs  of  this  motion  to  abide  the  event  of  the 
cause. 

Rule  absolute  accordingly. 


(a)  7A€M.ifElLll, 


(jb)  2  DqwL  24& 
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Jones  v^   Corry   and  Othei^s,  Executors  of  January  qs. 

WiLKINS. 

• 

THHE  testator  died  in  May  1831,  and  probate  was  In  1835 

granted  to  the  Defendants  in  June  following.  jy    °^   ^^ 

In  1835,  the  Plaintiff  commenced  this  action  against  «  executors^ 

the   Defendants,   as   executors,   for  the  amount  of  a  ^•^'^  ^°^^  ^^"® 

t     I  Ml     •  /<         1     1  I  ,    on  a  house  of 

mason  s  biii,  m  respect  of  work  done  to  the  testator  s  ^^^1^  testator 

house  in  the  time  of  the  testator.  and  delivered 

The  declaration  and  particulars  of  demand  were  de*  , "  ^^j^f 

iivered  in  July  18.37,  after  the  Plaintiff  had  commenced  1837,  after 

a  second  action  against  the  Defendants,  in  their  own  ^®  ^**^  ^^' 

capacity,  for  work  done  on  the  house  in  question  be-  second  action 

tween  May  and  September  1831.  against  them 

The  first  cause  — in  which  the  Defendants  pleaded  l!^ '^^^l t^  ^f o^ 

payment — came  on  for  trial  at  the  Spring  assizes  1838,  work  done  to 

when   a   verdict   was   taken  for   the  Plaintiff  for  the  *^®  ^*°*® 

house  after 
damages  in  the  declaration,  subject  to  the  award  of  an  testator's 

arbitrator  to  whom  that  cause,  and  the  other,  and  all  death :  both 

matters  in  difference  between  the  parties  and  the  heir  of  actions  were 

'^  ,       ,  referred  to 

the  testator  (who  became  a  party  to  the  arbitration),  arbitration, 

were  referred.  »»^d  an  award 

____  made  was 

The  award  made   having  been  set  aside  in  Hilary  ^^  ^j^^  jj^ 

term  1 839,  —  see  5  New  Cases,  187.,  —  it  became  neces-  Hilary  term 

sary  for   the  Plaintiff  to  proceed  anew  with  the  first  \^^ '  .^^^"" 

_.  ,        .       ,    .  .1  .1  tiffhavmg 

action.     The  second  action  bemg  untenable,  was  aban-  abandoned  his 

doned.  second  action. 

Neither  the  architect  nor  the  clerk  of  the  works  em-  >^^  Trinity  ' 
ployed   on  the   testator's   house,   had   been   examined  vacation 

before   the   arbitrator,  and  the   Plaintiff  not   knowing  1^39,  to 

amend  his 
with   precision    what  portion   of  the    work   had   been  particulars  in 

done   before   the   testator's  death,  and  what  after,  in  the  first  by 

adding  to 
them  certain  items  which  had  been  contained  in  the  particulars  of  the  second. 


fC&r^ocJi 


ri- 
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1840.       July   1839   obtained   an    order  from   Lord    Denmatij 

'~^        for  amending  his  particulars  in  this  action,  by  adding 

f,^  certain  items  to  the  amount  of  about  150/.,  which  had 

CoRBT.      formed  a  portion  of  the  particulars  in  the  second  action. 

By  this  means  he  proposed  to  cover  the  whole  of  any 

*  work  which,  from  the  testimony  of  either  of  those  wit^- 

nesses,  might  unexpectedly  appear  to  have  been  done 

in  the  testator's  lifetime. 

In  Michaelmas  term  a  rule  nisi  was  obtained  to  rescind 
the  learned  Judge's  order,  on  the  ground  that  the 
BlaintifF  could  not  be  allowed  to  amend  his  particular 
so  long  after  the  action  commenced. 

E.  V.  WilliamSf  who  shewed  cause,  contended  that  the 
amendment  would  not  put  the  Defendants  to  anyin- 
.  convenience,  or  call  on  them  to  answer  any  demand 
they  ought  not  to  pay.  Their  object  in  seeking  to  re- 
scind this  order,  was  to  drive  the  Plaintiff  to  commence 
a  new  action,  to  which  they  would  plead  the  Statute  of 
Limitations.  That  was  an  object  in  which  the  Court 
would  not  assist  them.  Taylor  v.  Lyon,  (a)  [Matde  J. 
referred  to  Staples  v.  Hotdsnoorth  (&),  where,  in  an  action 
for  money  had  and  received,  the  plaintiff  was  allowed, 
after  suspension  of  proceedings  for  ten  years,  occasioned 
by  the  absence  of  the  plaintiff  beyond  seas,  to  amend  his 
particulars,  by  the  insertion  of  fresh  items,  discovered 
after  the  defendant's  account  had  been  rendered.] 

Kelly  and  Powell,  in  support  of  the  rule. 

In  Staples  v.  Holdsworth,  the  plaintiff  had  framed  his 
particulars  from  an  account  rendered  by  the  defendant, 
who  had  misled  hrm.  What  the  Plaintiff  here  requires, 
is  indirectly  to  have  the  benefit  of  bringing  a  new  action : 
after  such  a  lapse  of  time,  the  Defendants  might  laudably 
resort  to  the  Statute  of  Limitations  as  an' answer  to  such 

(a)  5  Bingh.  8SS.  (6)  4  Neto  Ca$e9, 717* 
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aD  action,  and  the  Court  ought  not  to  deprive  them  of        18iO. 

that  advantage  by  acceding  to  the  present  application.  '     '  ■■ 

J0NK8 

V. 

TiNDAL  C.  J.  I  think  this  rule  ought  to  be  dis-  Coaar 
charged.  The  Court  ought  not  to  set  aside  the  order 
of  a  learned  Judge  without  a  clear  ground  for  doing  so, 
and  I  think  no  such  ground  has  been  shewn.  The 
Plaintiff,  in  the  year  1835,  commenced  his  action  against 
the  Defendants,  as  executors,  for  work  done  to  a  house 
of  the  testator:  that  action  prevented  the  Statute^ of 
Limitations  from  affecting  his  claim.  He  afterwards 
brought  an  action  against  the  same  Defendants  in  their 
own  capacity  for  work  done  after  the  testator's  death ; 
and  that  action  he  finds  to  be  not  tenable.  The  bill  of 
particulars  in  the  first  action  was  delivered  after  he  had 
made  that  mistake.  Having  now  discovered  that  the 
second  action  is  not  tenable^  he  wishes  to  add  to  the 
particulars  of  the  first  action  a  portion  of  the  subject- 
matter  of  the  misconceived  action:  I  do  not  see  what 
inconvenience  that  can  occasion  to  the  Defendants,  or 
what  reason  it  can  furnish  for  setting  aside  the  Judge's 
order. 

BoSANQUET  J.  If  both  the  actions  had  gone  on,  the 
Plaintiff  expected  to  recover  the  whole  of  his  demand 
in  one  or  the  other :  he  finds  that  he  is  in  a  mistake  as 
to  the  second  action,  and  he  desires  to  insert  in  his  par^ 
ticulars  of  the  first,  enough  of  the  items  from  the  parti- 
culars of  the  second  to  secure  him  for  all  the  work 
done  in  the  lifetime  of  the  testator.  The  Defendants 
are  not  taken  by  surprise,  for  they  were  well  acquainted 
with  the  nature  of  the  claim ;  and  as  it  is  the  last  portion 
of  the  work  done  which  the  Plaintiff  seeks  to  introduce, 
the  case  has  no  resemblance  to  an  application  by  which 
a  party  seeks  to  introduce  items  which  would  otherwise 
be  barred  by  the  Statute  of  Limitations. 

8    S 
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Erskine  J.  1  agree  in  thinking  that  no  sufficient 
cause  has  been  shewn  for  setting  aside  this  order :  the 
Plaintiff  does  not  seek  to  add  any  new  cause  of  action, 
but  in  making  up  his  particulars  having  inserted  less 
than  he  thinks  he  shall  be  able  to  prove,  he  seeks  now 
to  introduce  the  whole  of  the  items  for  which  the  De- 
fendants may  be  liable.  As  to  the  objection  that  the 
Defendants  would  be  able  to  plead  the  Statute  of  Limit- 
ations to  a  fresh  action,  and  that  therefore  the  PlaintiflT 
ought  not  to  be  allowed  to  include  the  whole  of  his  de- 
mand in  this,  the  Courts  have  allowed  amendments  to 
prevent  the  Statute  of  Limitations  from  attaching,  but  I 
never  heard  of  their  refusing  an  amendment  in  order  to 
give  effect  to  that  statute.  It  is  no  answer  to  the  appli* 
cation  for  amendment,  that  the  Plaintiff  sought  to  re-  . 
cover  the  same  items  in  another  action  which  was  found 
not  to  be  tenable.  The  rule,  therefore,  for  rescinding 
the  order  to  amend  must  be  discharged. 


Maule  J.  The  right  to  amend  should  be  more  in- 
dulgently viewed,  where  the  Statute  of  Limitations  is 
likely  to  apply.  Here  it  is  out  of  the  question,  the 
Plaintiff  having  sued  out  his  writ  in  good  time.  I  think, 
therefore,  that  the  order  to  amend  is  right.  The  Plain- 
tiff having  mistaken  his  second  action,  wishes  now  to 
have  a  wider  scope  for  the  first :  that  is  reasonable,  and 
this  rule  must  be 

Discharged. 
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TiLLEARD  and  Another  v.  Cave.  J^muaryzs. 

Ford  v.  Cave. 
Ellice  v.  Cave. 

TTNDER  BjLJa.  issued  in  the  first  of  the  above  actions,  Plaintifr  was 

and  indorsed  to  levy  1076/.  lis.  8^.,  the  Sheriff  of  ^^fj^ 
ComwaUy  on  the  £5th  of  Attgust  18S9,  took  possession  of  order  for  in- 
certain  goods  and  chattels  on  certain  mines  in  Cornwall:  terpleading 
on  the  31st  he  received  notice  from  several  claimants  that  f^^  ^  Judge 
the  goods  and  chattels  seised  belonged  to  them,  and  not  At  chambers, 

to  the  Defendant;  whereupon  on  payment 

^,        ,      ._,      V  ^  „.  ,      of  the  costs 

The  sheriff  took  out  a  summons  callmg  upon  the  of  the  appli- 

claimants  to  shew  cause  why  they  should  not  state  the  ^'*®°  ^ 

value  and  particulars  of  their  claims,  and  maintain  or  ^  parties 

relinquish  the  same.  interested. 

This  summons  was  served  upon  the  claimants,  who  "f '^^^™ 
,    1    ,    -.  ,    •  ,        ,  .         .  the  rule  «t#i 

attended   before  a  Judge   at  chambers,  when  it   was  for  the 

ordered  that  they  and  the  Plaintiffs  in    all  the  three  amendments- 
actions  should  attend  before  him  on  a  subsequent  day.     ^^^  \nteT» 

Tbey  all  attended  aixordingly,  and;  on  the  8th  of  pleading 
Oi;fab€r^  Maule  J.  ordered,  by  consent,  that  actions  of  ^u^^."^  !^" 
trover  should  be  brought,  in  which  the  claimants  should  the  sheriff  in 
be  the  Plaintiffs,  and  TiUeards  the  Defendants,  to  try  the  his  own  ease, 
right  to  the  goods  in  question ;  that  the  TiUeards  should  fo^Vmen^*^ 
admit  a  conversion ;  that  the  costs  of  the  actions  should  ment  being  no 
be  in  the  discretion  of  the  Court ;  that  the  sheriff  should  ^^^^  ^^^^  * 
quit  the  possession  of  the  goods,  and  be  at  liberty  to  o^the  hLrinff 
apply  to  the  Court  for  the  costs  of  possession.  before  the 

The  conflicting  interests,  however,  being  very  com-    ^ ^t*' 

plicated,  the  learned  Judge  recommended  an  application  the  Court  re- 

to  the  Court :   whereupon,  the  demand  of  the  Plaintiffs  ^^"^  **^^ 

in  the  first  action  being  little  more  than  1000/.,  which  oostoof  ap- 

/^^^a^^3  ®*  pearingon 

y'^^^^"^^-^-^  that  rule. 
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the  ore  at  the  surface  of  two  of  the  mines  was  sufficient 
to  cover,  while  the  whole  of  the  mines  seized  under  the 
execution,  and  the  demands  of  the  various  claimants, 
amounted  to  more  than  50,000/.,  the  Plaintiffs  in  the 
first  action  obtained,  in  Michaelmas  term,  a  rule  nisi  to 
rescind  the  Judge's  order  of  the  8th  of  October^  and  for 
one  of  the  claimants  in  occupation  of  a  particular  mine 
to  account  for  the  value  of  the  ore  seized,  up  to  the 
amount  of  the  levy  under  the Jl./a.j  or  to  amend  the  order 
by  directing  an  issue  whether,  at  the  time  of  the  delivery 
of  the  writ,  the  goods  claimed  by  the  claimants,  or  so 
much  of  them  as  would  satisfy  the  levy,  were  not  liable 
to  be  seized  under  the  writ. 

This  rule  was  served  on  the  sheriff,  on  the  Plaintiffs 
in  the  second  and  third  actions,  and  on  all  the  claimants. 

The  parties  all  appeared  by  counsel,  to  vindicate  their 
several  interests,  and  the  rule  for  amending  the  issue 
was  only  made  absolute  upon  paying  them  the  costs 
of  such  appearance. 


Butt  applied  for  costs  on  behalf  of  the  sheriff  also,  for 
appearing  on  this  rule ;  but 


The  Court  considering  the  discussion  upon  this  rule 
as  no  more  than  a  prolongation  of  the  discussion  before 
the  Judge  at  chambers,  which  had  been  provoked  by  the 
sheriff  himself,  and  was  in  his  own  ease,  refused  him 
any  costs  upon  this  rule.  The  costs  of  keeping  posses- 
sion from  the  25th  of  August  to  the  8th  of  Cklobef\ihey 
reserved  for  a  future  application,  according  to  the  terms 
of  the  Judge's  order. 
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LOHMANN  V.  ROUGEMONT  and  Another.  January  24. 

TN  this  action  for  money  bad  and  received,  and  on  an  Defendants^ 

account  stated,  a  verdict  was  found  for  the  Plaintiff  merchants  in 

for  639/.  85.  2d,9  subject  to  the  opinion  of  the  Court  on  reived  orders 

a  case  which  stated,  in  substance,  that  from  G.  at 

The  Plaintiff  was  a  merchant  at  Hamburgh  :  the  De-  f ^'  -P«(f^»- 

ourgh  for  a 
fendants,  merchants  in  London,  were  in  the  habit  of  quantity  of 

executing  shipping  orders  for  Guichart  of  St,  Petersburgk^  Havannah 

and  of  drawing,    for   their   reimbursement,    upon    the  ^^1^^  ^^  ^^ 

Plaintiff,  with  whom  credit  was  opened  by   Guichart^  yoked,  and 

to  meet  the  Defendants'  drafts.  ^^^S*^'  «^^«^ 

for  Brazil 
On  the  21st  of  August  1885  Guichart  ordered  the  De*  sugars,  for 

fendants  to  ship  for  him  fifty  cases  of  white  Havannah  the  amount  of 

sugars,  and  to  draw  on  the  Plaintiff  for  the  amount,  fendants  were 

On  the  1st  of  September  he  desired  this  order  to  be  an-  to  draw  on 

nulled  if  not  then  executed :  and  it  never  was  executed.    ^^*i"^ff*  ^-'^ 

agent  at 
On  the  8th  of  September  Guichart  ordered  the  De-  Hamburgh, 

fendants  to  ship  twenty  cases  of  Brazil  sugar,  and  to  ^7  *  l>ill  at 

draw  on  the  Plaintiff  for  the  amount.  PJ^tiffat'' 

On  the   6th  of  October  the  Defendants  shipped  for  cepted  the 

Guichart  twenty  cases  of  Brazil  sweKV,  of  which  they  ad-  °"*i  ^'°^® 
.1..  /  1      i.  cl     I-.,!     c^J  to  G.  for  in- 

vised  him,  and  sent  a  duplicate  ot  the  bill  ot  lading  to  structions  be- 
cause Defend- 
ants had  been  accredited  for  Havannah  sugars  and  not  Brazil;  and  then  to 
Defendants  to  say  that  he  had  accepted  the  bill  under  their  guaranty  for 
the  present,  as  he  had  not  received  the  accreditive :  G.  then  wrote  to  Plain- 
tiff, giving  him  credit  for  the  Brazil  sugar,  and  requesting  him  to  release 
Defendants  from  their  guaranty :  G,  failed  before  the  acceptance  became  due : 
Held,  that  Plaintiff  was  liable  to  Defendants  on  this  acceptance,  notwithstanding 
Defendants,  after  G.'s  failure,  wrote  to  Plaintiff, — ''  We  have  received  from 
G,  the  assurance  that  he  has  arranged  with  you  the  needful  for  the  protection  of 
the  draft:  we  reserve  to  ourselvea  any  advantage  from  the  insurance  of  the 
goods;  if  you  have  written  to  G.  that  you  have  not  honored  the  draft,  we 
cannot  consider  your  acceptance  as  valid  in  any  other  way  than  on  account 
of  G/' 
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the  PlaintifF,  drawing  on  him  at  the  same  time  at  three 
months  for  7449  marcs  banco,  *^  at  the  debit  of  their 
friend  in  St.  Pctersburgh,  who  gave  them  orders  to  that 
effect,"  and  leaving  the  Plaintiff  to  effect  the  insurance. 

The  bill  was  presented  to  the  Plaintiff  at  Hamburgh 
on  the  19th  of  October,  and  returned  "  accepted." 

On  the  21st  the  Plaintiff  wrote  to  Guichart,  — « I  have 
received  bills  of  lading  from  Bougemonts,  of  twenty  cases 
of  Brazil  sugar ;  I  have  effected  insurances  on  them,  for 
which  you  will  credit  my  account:  I  accepted  pro- 
visionally, because  you  accredited  those  friends  with  an 
order  for  Havannah  sugars,  and  not  Brazily  and  I  re- 
quire your  instructions." 

On  the  2Sd,  one  post  to  Londofi  having  left  Hamburgh 
since  the  acceptance,  the  Plaintiff  wrote  to  the  Defend- 
ants, —  "  Your  draft  of  the  6th  I  have  accepted  for  the 
present  under  your  guaranty,  as  I  have  not  yet  received 
the  accreditive." 

On  the  30th  Guickart  wrote  to  the  Plaintiff,  —  "  Your 
favor  of  the  21st  conveys  to  me  insurance  accounts  for 
twenty  cases  of  Brazil  sugar  (for  which  you  are  credited), 
and  advice  of  BougemofU^  draft  on  you  for  the  amount 
of  the  said  sugars,  which  I  request  you  to  pay  on  my 
account,  and  to  release  the  said  friends  from  their 
guaranty  :  the  credit  opened  with  you  for  fifty  cases  of 
white  Havannah  sugar,  I  request  you  to  consider  as 
cancelled.     I  send  you  remittances." 

On  the  6th  of  November  the  Defendants  wrote  to  the 
Plaintiff, — **  We  notice  that  yon  had  the  kindness  to  ac- 
cept for  the  present  under  our  guaranty  our  draft  on 
account  of  Guickart,  but  have  no  doubt  that  he  will 
confirm  the  same  for  his  account." 

On  the  20th  of  Ntyoember  Guichart  stopped  payment. 

On  the  Ist  of  December  the  Defendants  wrote  to  the 
Plaintiff,  —  *'  Since  our  last  of  the  6th  of  November  we 
are  without  your  favors,  and  therefore  without  advioe 
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oF  your  having  acknowledged,  for  account  of  Guickart^        1840. 

our  draft  which  you  had  accepted  under  our  guaranty :        

we  have  in  the  meantime  received  from  Guichart  the     Lohmakk 

Vm 

assurance  that  he  has  arranged  the  needful  with  you    Roitobmont. 
for  the  protection  of  the  draft.    We  reserve  to  oursebves 
the  rights  to  any  advantage  which  may  accrue  from  the 
insurance  policies  for  the  owners  of  the  goods." 

On  the  same  day  the  Plaintiff  wrote  in  a  letter  to  the 
Defendants,  which  crossed  the  foregoing  oi\its  passage,—* 
^'  I  cannot  release  you  from  your  guaranty  for  the  draft 
drawn  upon  you  on  account  of  Guichart :  I  shall  not 
pay  the  same  for  Guichart^  but  request  you  to  make  me 
the  necessary  reimbursement." 

A  duplicate  of  this  letter  was  sent  on  the  4th,  when 
the  Defendants'  letter  of  the  1st  arrived. 

On  the  1 1th  the  Defendants  wrote  to  the  Plaintiff,—^ 
«  We  find  it  singular  that  Guichart  in  his  letters  does 
not  allude  to  the  circumstance  that  you  had  not  honored 
this  draft,  so  that  he  evidently  takes  it  for  granted  that  it 
has  been  acknowledged  by  you  at  his  debit :  if  you  have 
written  in  that  sense  to  Guichart^  we  cannot  consider 
your  acceptance  as  valid  in  any  other  way  than  for  the 
account  of  the  latter." 

On  the  1 5th  the  PlaintifFmade  answer,  —  "  The  matter 
is  simply  this,  that  in  order  not  to  dishonor  your  sig- 
nature, I  accepted  this  draft  under  your  guaranty,  and 
have  not  released  you  from  the  same;  consequently,  you 
are  bound  to  make  the  reimbursement,  as  debtors  in 
your  own  name." 

When  the  bill  became  due,  the  Plaintiff  paid  it  with 
a  protest,  under  the  indemnity,  and  professedly  on  ac- 
count of  the  Defendants. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  Plaintiff  was  entitled  to  recover  from  the  Defendants 
the  amount  so  paid. 
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The  Defendants  shipped  sugars  for  Guichart  at  Si. 

LoHMANN  Petersburgh,  for  which  they  were  to  be  paid  by  a  bill 
RouoEiioirT.  on  the  Plaintiff,  Gtucharfs  agent  at  Hamburgh :  the 
Plaintiff  accepted  the  bill,  but  by  his  letter  of  the  2Sd 
of  October^  informed  the  Defendants  that  he  accepted 
only  under  their  guaranty,  not  having  then  received  the 
accreditive  o( Guichart;  and  that  accreditive  he  never 
received,  for  Quichart  became  bankrupt  before  the  bill 
was  due:  when,  therefore,  the  Plaintiff  paid  it,  the 
amount  was  received  by  the  Defendants  to  the  Plaintiffs' 
use:  this  is,  in  effect,  admitted  by  the  Defendants  in  their 
letter  of  the  1 1th  of  December*  "  Guichart  in  his  letters 
to  us  does  not  allude  to  the  circumstance  that  you  had 
not  honored  his  draft ;  but  if  you  have  written  in  that 
sense  to  Guichart^  we  cannot  consider  your  acceptance 
as  valid  in  any  other  way  than  for  the  account  of  the 
latter." 

Shecj  for  the  Defendants.  The  acceptance  on  the 
face  of  the  bill  was  unqualified :  the  bill  was  returned 
on  the  I9th  of  October,  accepted  generally:  the  Plain* 
tiff,  therefore,'  could  not  afterwards  qualify  it,  by  alleging, 
in  abetter  on  the  2Sd,  that  he  accepted  it  only  on  the 
Defendants'  guaranty  till  he  received  the  accreditive 
from  Guichart.  Assuming,  however,  that  he  could  do 
so,  then,  he  received  the  accreditive  by  Guicharfs  letter 
of  the  80th  of  October.  By  "  receiving  the  accreditive," 
he  did  not  mean  receiving  funds  from  Guichart,  but 
receiving  intelligence  that  Guicharfs  order  for  Havannah 
sugars  had  been  cancelled,  and  an  order  for  Brazil  sugars 
substituted  for  it.  As  Guicharfs  agent,  it  was  his  course 
of  business  to  accept  bills  for  goods  purchased  -by 
Guichart ;  the  information  that  the  goods  had  come  to 
hand  was  his  accreditive;  that  information  had  been 
delayed  in   the  present  instance,   because  the  Brazil 
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sugars  had  been  substituted  for  the  Havannah,  and  the        ]  340. 

Plaintiff  only  required  the  guaranty  of  the  Defendants        

till  he  had  learned  from  Guichart  that  the  substituted     Lohmann 

order  had  been  executed.   The  Defendants'  letter  of  De^    jtouoBMONT. 

cember  11th  contained  no  admission  that  the  acceptance 

was  made  on  condition  of  the  Plaintiff's  being  in  funds 

from    Guichartf  but  merely  an   admission  that  if  the 

Plaintiff  had  apprised  Guichart  that  their  draft  had  not 

been  honoured,  they  should  esteem  it  an  acceptance  on 

account  of  Guichati :  the  Plaintiff,  however,  had  never 

stated  to  Guichart  that  the  draft  had  not  been  honoured ; 

his  statement  was,  that  he  had  honoured  it  provisionally 

till  he  received  instructions  as  to  the  substitution  of 

Brazil  for  Havannah  sugars:  when  he  received  those 

instructions,  the  acceptance  was  absolute. 

W.  H.  Watson^  in  reply,  relied  on  the  Defendants' 
letters  of  the  1st  and  1 1th  of  December^  as  shewing  con- 
clusively that  they  considered  the  Plaintiff  to  have  ac- 
cepted the  bill  under  their  guaranty  till  he  should  be  in 
funds  from  Guichart.  If  it  were  otherwise,  why  should 
the  Defendants,  on  the  1st  of  December^  have  written 
to  the  Plaintiff,  **  We  have  received  from  Guichart  the 
assurance  that  he  has  arranged  the  needful  with  you  for 
the  protection  of  the  draft.  We  have  reserved  to  our- 
selves the  right  to  any  advantage  which  may  accrue  from 
the  insurance." 

TiNDAL  C.  J.  This  is  an  action  for  the  value  of 
7449  marcs  banco,  alleged  to  have  been  received  by  the 
Defendants  to  the  use  of  the  Plaintiff.  The  question, 
which  must  be  determined  by  the  correspondence  be- 
tween the  Plaintiff  and  the  Defendants,  is,  whether  the 
Plaintiff  accepted  the  bill  drawn  by  the  Defendants  for 
the  above  amount,  for  the  benefit  of  the  Defendants,  or 
of  Guichart :  if  it  was  accepted  on  account  of  the  De- 
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1840.        fendants»  it  is  clear  that  tlie  amount  of  the  acceptance  has 
been  received  by  them  to  the  use  of  the  Plaintiff;  but 
if  on  the  account  of  Guichart,  then  the  Plaintiff  has  no 
RouasMONT.   claim  against  the  Defendants. 

It  appears  on  the  statement  of  the  case,  that  Guichart 
had  given  the  Defendants  an  order  for  fifty  cases  of 
Havannah  sugars,  but  revoked  the  order  on  the  1st  of 
September :  on  the  8th  of  September  Guichart  ordered  of 
the  Defendants  twenty  cases  of  Brazil  sugars,  which 
the  Defendants  forwarded  to  him  at  St,  Petersbnrgh  on 
the  6th  of  October :  on  the  same  day  they  advised  the 
Plaintiff —  Guicharfs  agent  at  Hambttrgh  —  of  the  ship- 
ment; transmitting  to  him  a  duplicate  of  the  bill  of 
lading,  and  drawing  on  him  at  the  same  time  at  three 
months  after  date  for  7449  marcs  banco,  ^^  at  the  debit 
of  their  friend  at  St.  Petersburgkj  who  gave  them  orders 
to  that  effect."  On  the  19th  the  Plaintiff  accepted  the 
bill  generally,  and  returned  it  to  the  Defendants.  On 
the  23d  be  writes  to  the  Defendants,  —  '<  Your  draft 
of  the  6th  I  have  accepted  for  the  present  under  your 
guaranty,  as  I  have  not  yet  received  the  accreditive." 

We  are  called  on  to  say  what  was  the  intention  of  the 
Plaintiff  in  accepting  this  bill ;  whether  he  accepted  it  on 
the  guaranty  of  the  Defendants  till  he  should  be  in  funds 
from  Guichartf  or  only  till  he  should  have  learned  from 
Guichart  the  particular  contract  on  which  he  should 
credit  Guichart  with  the  amount  of  the  bill. 

It  appears  that  there  was  a  doubt  on  the  Plaintiff's 
mind,  whether  he  should  place  the  bill  to  the  credit  of 
a  contract  on  Havannah  sugars,  or  a  contract  on  Brazil 
sugars :  if  he  had  written  to  St.  Petersburgh  for  funds 
to  cover  the  bill,  it  would  appear  that  he  never  meant 
to  bind  himself:  on  the  other  hand,  if  he  wrote  to  St. 
Petersburgh  merely  to  ascertain  to  which  of  the  two  con- 
tracts he  should  ascribe  the  amount  of  the  bill,  then  he 
must  be  deemed  to  have  taken  the  acceptance  on  him- 
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seli^  as  soon  as  he  received  Guicharfs  instructions  with        1840. 
respect  to  the  Brazil  sugars.  

Now,  on  the  21st,  before  writing  to  the  Defendants  Lohmann 
that  he  had  accepted  the  bill,  for  the  present,  under  Rougbicovt. 
their  guaratity,  he  writes  to  Gtdchart :  "  I  accepted  pro- 
visionally,"—  not  because  he  was  not  in  funds,  but  — 
'*  because  you  accredited  those  friends  with  an  order  for 
Havannah  sugars,  not  Brazil,  and  I  require  your  in- 
structions." 

On  the  30th  Guichart  writes  to  him,  —  "  Your  favor 
of  the  21st  conveys  to  me  insurance  accounts  for  twenty 
cases  of  Brazil  sugar  (for  which  you  are  credited),  and 
advice  of  Bougemont^  draft  on  you  for  those  sugars, 
which  I  request  you  to  pay  on  my  account,  and  to  re- 
lease those  friends  from  their  guaranty :  the  credit  opened 
with  you  for  Havannah  sugars,  I  request  you  to  consider 
as  cancelled." 

That  was  in  effect  saying  that  the  credit  opened  for 
the  Havannah  sugars  was  to  be  transferred  to  the  Brazil. 
At  this  time  there  was  no  suspicion  of  Guicharfs  cir- 
cumstances. 

Looking  at  these  letters,,  the  only  effect  that  can  be 
given  to  the  word  accrediiive  is,  the  order  to  execute  the 
contract  for  Brazil  sugars,  instead  of  that  for  Havannah 
sugars. 

It  is  true  the  letters  of  the  1st  and  llth  of  December 
throw  some  doubt  on  the  point,  but  not  enough  to  pre* 
vent  us  from  seeing  what  was  the  real  intention  of  the 
parties. 

On  the  1st,  after  Guichart^s  failure,  the  Defendants 
write, — "  We  have  received  from  Guichart  the  assurance 
that  he  has  arranged  the  needful  with  you  for  the  pro- 
tection of  the  draft ;  we  reserve  to  ourselves  any  ad- 
vantage which  may  accrue  from  the  insurance." 

Great  stress  is  laid  by  the  Plaintiff  on  the  words  ar- 
ranged  the  needful,  as  an  admission  that  the  Defendants 
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1840.        expected  Guichaft  to  supply  tlie  funds  for  the  bill  on 

their  behalf:  but  I  do  not  think  that  such  is  necessarily 

LoHMANN     ^jjgj,,  meaning;  they  may  mean  no  more  than  the  arrange- 
RoQOBiioNT.   ^^^^  ^^h  respect  to  the  sugars,  necessary  to  be  under- 
stood before  the  Plaintiff  could  ascribe  the  acceptance 
to  any  particular  contract. 

Then  comes  the  Defendants'  letter  of  the  11th  of  De^ 
cember :  "  If  you  have  written  to  Guichart  that  you  had 
not  honored  this  draft,  we  cannot  consider  your  accept* 
ance  as  valid  in  any  other  way  than  for  the  account  of 
the  latter ;"  and  it  is  said  that  this  is  an  admission,  that 
the  acceptance  is  not  binding  on  the  Plaintiff:  but  I 
cannot  see  that  this  is  so  clear  and  unequivocal  an  ad- 
mission as  to  counteract  the  effect  of  the  preceding 
letters,  and  consequently  our  judgment  must  be  for  the 
Defendants. 

BosANQUET  J.,  after  examining  the  correspondence  in 
detail,  said, — The  question  simply  is,  whether,  when  the 
Plaintiff  accepted  the  bill,  and  wrote  to  Guichart  on  the 
subject,  the  point  which  he  desired  to  ascertain  was  not 
whether  the  sugars  he  wrote  about  were  the  sugars  to 
the  account  of  which  he  was  to  ascribe  the  amount  of 
the  bill  in  his  account  with  Guichart ;  if  so,  when  he  re- 
ceived the  answer  from  Guichart  that  such  was  the  case, 
his  acceptance  of  the  Defendants'  bill  could  be  no  longer 
covered  by  the  Defendants'  guaranty. 

CoLTMAN  J.  and  Erskixe  J.,  after  drawing  the  same 
conclusion  from  the  correspondence  set  out,  concurred 
in  giving 

Judgment  for  the^Defendants. 
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^  SansOM  v.  Rhodes.  January  ^'d* 

npHE  declaration  stated  that  the  Defendant,  heretoforei  By  the  con- 
to  wit  on  the  1 8th  of  September  1888,  caused  to  be  put  ^tion*  p^  » 
up  to  sale  by  public  auction,  in  lots,  certain  ground  rents  ^^^j^  ^i^^ 
payable  on  premises  situate  in  the  county  of  Middlesex^  September 

and  more  particularly  described  in  a  particular  of  sale  then  ^J^   '  "*®  ^^^' 

^  chaser  was 

published  by  the  Defendant,  under  and  subject  to  certain  immediatelj 

conditions   of   sale,   that  is  to  say  (among  other  con-  ^  W  *  d®- 

ditions),  "  that  each  purchaser  should  pay  down  imme-  JfYhe  p^- 

<)iately  a  deposit  of  10/.  per  cenU  in  part  of  the  purchase  chaae^money, 

money,  and  sign  an  agreement  for  payment  of  the  re-         ^  "^ 

mainder  on  or  before  the  28th0)f  Ncroember  1838 :    all  for  payment 

outgoings  to  be  cleared  to  the  29th  of  September  1838,  of  the  re- 

from  which  time  each  purchaser  should  pay  or  allow  in-  ^^le  SS^th  <^ 

terest  at  the  rate  of  4  per  cent,  per  annum  on  the  amount  November; 

of  his  purchase  money,  less  the  sum  deposited,  until  the  ^^^  vendor 

.  1      1 1  L  1      J       .  1  .    V  ,      was  to  dehyer 

purchase  should  be  completed,  without  prejudice  to  the  an  abstract 

right  reserved  to  the  vendor  by  the  last  of  the  con*  within  four- 

ditions :   that  a  proper   abstract   should    be   delivered  the^ga^H  and 

within  14  days  from  the  day  of  the  sale,  and  a  good  to  dedace  a 

title  deduced  at  the  vendor's  expense,  having  recrard  to  S??*^  ,     \ 
*        .,  J..  ,         ,         r      t      i       ^  objections  to 

the  said  conditions ;  but  that  the  deeds  of  conveyance  the  title  were 

and  assignment,  including  any  assignment  of  terms  at-  ^^  ^  ^^^^  • 

tendant  on  the  freeholds,  should  be  prepared  by  and  at  twenty-one 

the  expense  of  the  respective  purchasers,  and  left  at  the  days  after  the 

office  of  the  vendor's  solicitors  for  execution  on  or  before  deliyeryof  the 

,  i      1      t      n  1  abstract ;  and 

the  10th  of  November  1 838 :  that, — the  deeds  of  the  pro-  the  purchaser 

perty  relating  to  other  property  of  the  vendor  of  greater  was  to  pre- 
pare the  deeds 
of  conveyance  by  the  10th  of  November: 
Held,  that  no  precise  time  was  fixed  within  which  the  yendor  was  to  deduce 
s  good  title,  and  that  therefore  a  declaration  against  him  for  failing  to  do  so  ought 
CO  aver  that  he  had  been  allowed  a  reasonable  time. 


VOL.  VI. 
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1 840.  value,  — the  vendor  should  retain  possession  of  the  same, 
and  enter  into  the  usual  covenants  with  the  purchasers, 
at  their  expense,  to  produce  and  furnish  copies,  &c.f 
that  any  objections  to  the  title  should  be  communicated 
to  the  vendor's  solicitor  within  21  days  after  the  deli- 
very of  the  abstracts;  and  every  objection  not  taken 
and  so  communicated  within  such  period,  should  be 
deemed  waived  or  not  to  be  made,  and,  in  that  respect, 
time  should  be  deemed  of  the  essence  of  the  contract : 
and  by  the  last  of  the  said  conditions  it  was  declared 
that,  should  the  purchaser  fail  to  comply  with  those  con- 
ditions, or  to  pay  the  remainder  of  the  purchase  money 
at  the  time  specified,  the  deposit  money  should  be  for- 
feited, and  the  vendor  should  be  at  full  liberty  to  resell 
the  property  either  by  public  auction  or  by  private  con- 
tract; and  the  deficiency,  if  any,  by  such  second  sale, 
together  with  all  charges  attending  the  same,  should  be 
made  good  by  the  defaulter  at  that  sale,  as  and  for  li- 
quidated damages,  without  the  necessity  of  previously 
tendering  a  conveyance  to  the  purchaser/'  That  on 
such  exposure  to  sale  as  aforesaid,  to  wit,  on  the  said 
18th  of  September^  the  PlaintiflP  was  the  highest  bidder 
for,  and  was  declared  the  purchaser  of,  a  certain  lot  of 
the  property  so  put  up  for  sale  by  public  auction,  to  wit, 
the  lot  thereof  numbered  8  in  the  particular  of  sale, 
under  and  subject  to  the  said  conditions  of  sale,  at  and 
for  a  certain  sum  of  money,  to  wit,  545/^  then  at  the  said 
exposure  to  sale  bid  by  the  PlaintiiF  for  the  same :  and 
the  Plaintiff  then  paid  to  the  Defendant  the  sum  of  54*1, 
105.,  a  deposit  of  10/.  per  cent*  in  part  of  the  purchase 
money ;  and  then  signed  an  agreement  for  payment  of 
the  residue  of  the  purchase  money,  on  or  before  the  28th 
of  Naoember  1838.  Mutual  promises  to  observe  the 
conditions  of  sale.  Breach,  that,  although  the  Plaintifi^ 
on  the  day  and  year  first  aforesaid,  and  from  thence 
until,  and  upon,  and  after  the  said  28th  of  November 


S  VICTORIA. 


26S 


IBSSf  was  ready  and  willing  to  perform  and  fulfil  all 
things  in  the  said  conditions  contained  on  his  part  and 
behalf  as  such  purchaser  to  be  performed  and  fulfilled, 
and  to  pay  the  remainder  of  the  purchase  money,  and  to 
complete  the  purchase ;  whereof  the  Defendant  then  had 
notice;  and  was  then  requested  by  the  Plaintiff  to  deduce 
and  make  to  him  a  good  title  to  the  said  ground  rents, 
iMmog  rqpMrd  to  the  said  conditions,  —  yet  the  Defend- 
ant, not  regarding  the  conditions  of  sale,  nor  his  said 
promise,  did  not  nor  would,  although  often  requested  by 
Uie  Plaintiff  so  to  do,  deduce  or  make,  or  procure  to  be 
deduced  or  made  to  the  Plaintiff  a  good  tide  to  the  said 
ground  rents  or  any  of  them,  regard  being  had  to  the 
aaid  conditions  or  otherwise  howsoever ;  but  had  hither*^ 
to  wholly  neglected  and  refused  so  to  do,  contrary  to  the 
said  ccmditions  of  sale,  and  the  promise  and  undertaking 
of  the  Defendant  so  by  him  made :  by  reason  whereof 
the  Plaintiff  had  been  deprived  of  all  the  advantages 
which  would  have  accrued  to  him  from  the  completion 
of  the  purchase;  and  had  been  put  to  great  expenses, 
to  wit,  lOOl^  in  endeavouring  to  procure  such  title,  and 
about  the  investigating  the  title  of  the  Defendant  to  the 
said  ground  rents,  and  to  get  the  said  purchase  com-* 
pleted;  and  had  also  lost  all  profits  which  he  might  and 
would  otherwise  have  acquired  from  using  the  said  sum 
of  money  so  by  him  paid  as  deposit,  and  other  monies 
provided  by  the  Plaintiff  for  the  completion  of  the  pur- 
chase according  to  the  said  conditions  of  sale,  and  had 
been  otherwise  greatly  injured  and  damnified. 

Demurrer,— 'for  that  it  did  not  appear  by  the  said 
conditions  or  otherwise  in  the  declaration,  that  the  De- 
fendant^ as  such  vendor,  promised  the  Plaintiff  to  deduce 
a  good  title  within  any  specified  or  limited  time ;  and 
that  in  the  absence  of  such  promise,  the  Defendant  was 
entitled  to  a  reasonable  time  to  be  allowed  to  him  for 
that  purpose :  that  the  declaration  did  not  allege  that 
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a  reasonable  time,  or  any  time  whatever,  was  allowed  td 
the  Defendant  to  deduce  a  good  title,  or  that  a  reason- 
able time  or  any  time  had  elapsed  after  the  said  day  of 
sale,  and  before  the  commencement  of  this  action* 
Joinder. 


^gl^9  ^^  support  of  the  demurrer.  According  to 
the  conditions  set  forth  on  the  declaration,  no  particular 
day  was  fixed  by  which  the  vendor 'was  to  deduce  a 
good  title :  at  the  time  of  the  sale,  the  purchaser  was 
to  pay  a  portion  of  the  purchase- money,  and  to  sign  an 
agreement  to  pay  the  refnainder  on  the  28th  of  ^o- 
vernber:  the  vendor  was  to  deliver  an  abstract  within 
fourteen  days  of  the  sale,  and  he  was  to  deduce  a  good 
title,  having  regard  to  the  conditions ;  but  those  con- 
ditions specify  no  time  within  which  the  good  title  waa 
to  be  deduced:  objections  were  to  be  made  within 
twenty-one  days  after  the  delivery  of  the  abstract;  and 
the  deeds  of  conveyance  were  to  be  ready  on  or  before 
Jfaoember  10th :  the  purchaser,  it  is  true,  was  to  pay 
the  money  on  the  28th,  but  he  might  do  that  con* 
ditionally,  and  the  vendor  might  refund  it  if  he  failed 
ultimately  to  deduce  a  good  title.  It  might  be  im* 
possible  for  him  to  deduce  such  title  by  the  28th  of 
Nacember ;  and,  at  all  events,  there  was  no  ^ipulation 
that  he  should  do  so,  or  by  any  specified  day ;  he  had, 
therefore,  a  reasonable  time  for  that  purpose,  and  the 
declaration  ought  to  have  averred  that  a  reasonable 
time  had  been  allowed.  In  Lang  v.  Gale  (a),  where,  by 
the  conditions  of  sale,  a  draft  of  the  conveyance  was  to 
be  delivered  within  three  months  of  the  date  of  the 
conditions,  Bayley  J.  said,  "  It  was  a  condition  pre-^ 
cedent  that  the  draft  should  be  delivered  by  a  particular 
day  ;  but  I  do  not  consider  the  precise  time  of  the  de- 


(a)  \  M.S^Sdw.  l\l. 
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livery  as  an  essential  ingredient  in  that  conditioni  which 
was  meant  only  to  secure  a  delivery  within  a  reasonable 
time/'  That  dictum  has  been  disapproved  of  in  SugderCs 
Vendors  and  PwchaserSy  because  the  draft  was  expressly 
to  be  delivered  within  three  months:  but  in  Boehm  v. 
Wood  (a)y  and  Seion  v.  Slade  (i),  it  was  expressly  laid 
down,  that  where  no  day  is  fixed  for  deducing  the  title, 
the  vendor  is  allowed  a  reasonable  time;  in  the  same 
manner  as  the  holders  of  bills  of  exchange,  for  present- 
ment and  notice  of  dishonour ;  Hilton  v.  Shepherd  (c), 
Fry  V.  Hill  (d)  I  and  the  precedents  accordingly  aver 
the  lapse  of  a  reasonable  time  before  action  brought ; 
Ortne  v.  Broughton  (^),  Hodges  v.  Lord  Liichfield  {g). 
In  Berry  v.  You7ig{h)j  the  contract  specified  a  par- 
ticular day;  and  in  Cornish  v.  Rowley {i)f  which  may 
be  cited  for  the  Plaintiff,  it  does  not  appear  what  the 
conditions  were  as  to  the  time  for  deducing  a  good 
Utle. 


1840. 

Sansom 

RflODBt. 


Whateley^  contra^  —  after  declining  an  offer  to  amend, 
—  contended,  that  here,  a  particular  day  was  specified 
in  the  conditions,  for  making  a  good  title,  namely,  the 
10th  of  "November :  or,  at  all  events,  the  28th;  for,  on 
the  10th,  the  purchaser  was  to  deliver  the  draft  of  a 
a  conveyance  which  he  could  not  draw  up,  and  on 
the  28th  he  was  to  pay  the  remainder  of  the  purchase- 
money,  which  he  could  not  be  called  on  to  do,  unless  a 
good  title  had  been  clearly  made  out.  A  vendor  is 
bound  to  make  out  a  good  title  by  the  day  on  which  the 
purchase  is  to  be  completed,  or  the  purchaser  may  re- 
cover the  deposit  money :  Sugd.  V.  and  P.  371. ;  for 


(a)  1  Jac.  S^  Walk.  419- 
m  7  Fes.  jun.  ^65. 

ie)  6  East,  14.  note, 
d)  1  Taunt.  $91. 


(e)  lOBingh.533. 
Ig)  1  New  Cases,  492. 
(A)  2  Esp.  640.  note. 
(»)  Selw.N,P.  Auction,  177- 
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time  is  of  the  essence  of  the  contract:  Berry  y. Youngs 
Sugd.  V.  and  P.  360.  365.  In  Cornish  v.  Bimleyy  Lord 
Kenjfon  said,  "  As  to  the  sentiments  which  I  have  long 
entertained  relative  to  the  purchase  of  real  estates,  I 
find  no  reason  for  receding  from  them.  They  have 
been  confirmed  by  conversing  with  those  whose  au- 
thority is  much  greater  than  mine.  The  vendor  must 
be  prepared  to  make  out  a  good  titie  on  the  day  when 
the  purchase  is  to  be  completed.  Indulgence,  I  am 
aware,  b  often  given  for  the  purpose  of  procuring  pro** 
bates  of  wills,  letters  of  administration,  and  acts  of  par- 
liament; but  this  indulgence  is  voluntary  on  the  part  of 
the  intended  purchaser ;  it  is  the  duty  of  the  seller  to 
be  ready  to  verify  his  abstract  at  the  day  on  which  it 
was  agreed  that  the  purchase  should  be  completed.  If 
the  seller  deliver  an  abstract,  setting  forth  a  defective 
titie,  the  plaintiff  may  object  to  it.*'  Erskine  for  the  de- 
fendant :  ^'  Do  I  understand  your  Lordship  to  say,  that 
though  the  defendant  can  now  make  out  a  good  title, 
yet  as  that  title  did  not  form  a  part  of  the  abstract, 
the  plaintiff  may  avail  himself  of  that  circumstance  ?  '* 
Kenyan  C.  J.  *<  He  certainly  may,  and  avoid  the  coo- 
tract.  When  the  abstract  is  delivered  by  the  seller, 
he  must  be  able  to  verify  it  by  the  titie  deeds  in  his  pos- 
session. As  a  good  titie  was  not  made  out  at  the  day 
fixed,  I  shall  direct  the  jury  to  find  a  verdict  for  the 
deposit,  with  interest  up  to  that  day."  Seaxoard  v. 
WiUock  (a),  Wilde  v.  Fort{b)j  and  Bartleti  v.  Tiichin{c)j 
establish  the  same  principle. 


TiNDAL  C.  J.  This  is  an  action  by  the  purchaser 
against  the  vendor  of  certain  ground  rents,  to  recover 
the  deposit  paid  at  the  time  of  the  sale,  and  damages 
for  the  breach  of  the  contract     The  breach  assigned  in 


(a)  5  East.  198. 
(6)  4  Taunt  334. 


(c)  1  JlfarM.  583. 
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the  declaration  is,  that  the  Defendant  not  regarding  the 
conditions  of  sale,  nor  his  said  promise,  did  not,  nor 
would,  although  often  requested  by  the  Plaintiff  so  to 
do,  deduce  or  make,  or  procure  to  be  deduced  or  made, 
to  the  Plaintiff,  a  good  title  to  the  said  ground  rents, 
or  any  of  them,  regard  being  had  to  the  said  ccmditions, 
or  otherwise  howsoever ;  but  wholly  neglected  and  re- 
fused so  to  do,  contrary  to  the  said  conditions  of  sale, 
and  the  promise  and  undertaking  of  the  Defendant  so 
by  him  made. 

To  this   declaration  the  Defendant  has  demurred 
specially,  assigning  for  cause,  that  it  does  not  appear  by 
the  conditions  of  sale  or  otherwise  in  the  declaration, 
that  the  Defendant  promised  to  deduce  a  good   title 
within  any  specified  time ;  and  that  the  declaration  ought 
to  have  alleged  that  a  reasonable  time  had  been  allowed : 
and  the  question  is,  whether  those  defects  exist  in  the 
declaration  or  not     It  sets  out  with  stating  the  sale  by 
auction  of  certain  ground  rents  on  the  18th  of  Sfptent" 
bcTy  under  conditions  of  sale,  one  of  which  was,  — that 
an  abstract  should  be  delivered  within  fourteen  days, 
—  which  would  expire  on  the  2d  of  October  ;  —  that  all 
objections  to  the  title  should  be  communicated  to  the 
vendor  within  twenty-one  days  after  the  delivery  of  the 
abstract ;  —  that  would  carry  the  time  to  the  2Sd  of  (X> 
tober  ;  —  that  a  conveyance  should  be  prepared  at  the 
expense  of  the  purchaser,  and  left  with  the  vendor's 
solicitor  on  or  before  the  10th  of  November,  and  that 
the  purchaser  should   sign  an  agreement  to  pay  the 
purchase-money  on  or  before  the  28th.     Then,  does 
this  necessarily  imply  an  agreement  to  make  out  a  good 
title  on  or  before  the  28th  of  November  ?     No  doubt,  if 
there  had  been  an  express  agreement  for  making  out  a 
good  title  by  that  day,  the  vendor  would  have  been 
bound  by  it,  and  time  would  have  been  of  the  essence 
of  the  contract ;  but  this  is  merely  an  agreement  for 

T  4 
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i840. 


payment  of  the  purchase-money  by  the  28th  of  Novem* 
ber^  and  it  is  quite  consistent  with  that,  that  matters 
might  remain  insert  as  to  the  title,  for  the  purpose  of 
satisfying  doubts,  the  investigations  consequent  upon 
which  might  occupy  a  longer  time.  It  seems  to  me, 
therefore,  that  it  is  not  shewn  upon  this  declaration  that 
there  was  any  precise  day  fixed  by  which  it  was  incumbent 
on  the  vendor  to  deduce  a  good  title:  if  no  precise  time 
was  fixed,  the  law  implies  that  the  party  shall  have  a 
reasonable  time ;  but  there  is  no  allegation  in  the  de- 
claration, that  a  reasonable  time  has  been  allowed ;  the 
causes,  therefore,  for  special  demurrer  pointed  out  by 
the  Defendant,  have  been  established,  and  the  Plaintiff 
having  declined  to  amend,  our  judgment  must  be  for  the 
Defendant. 


BosANQUET  J.  I  am  of  the  same  opinion.  The  de- 
claration neither  states  a  particular  day  by  which  a  good 
title  was  to  be  made  out,  nor  does  it  allege  that  the  De- 
fendant was  allowed  a  reasonable  time.  It  is  contended, 
however,  that  it  appears  from  the  conditions  of  sale  set 
out,  that  the  title  was  to  be  made  out  by  the  28th  of 
November.  Now  the  conditions  are,  that  the  vendor 
shall  deliver  an  abstract  within  fourteen  days,  and  make 
out  a  good  title ;  but  for  making  that  out,  no  time  is 
specified ;  the  purchaser  is  to  make  all  objections  within 
twenty-one  days  after  the  delivery  of  the  abstract,  and 
to  sign  an  agreement  to  pay  the  purchase-money  on  the 
2Sth  of  November :  that  is  a  condition  which  binds  the 
purchaser,  not  the  vendor ;  and  the  question  is  whether 
the  purchaser's  signing  such  an  agreement  implies  an 
agreement  by  the  vendor,  that  he  will  at  all  events  com- 
plete the  title  by  that  day:  I  think  it  does  not;  and 
that  therefore  our  judgment  must  be  for  the  Defendant* 


Erskine  J.     If  it  had  appeared  on  the  declaration 
that  the  28th  of  November  was  the  day  for  completing  a 
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8oo3.  eitle,  I*  should  have  been  of  opinion  that  the  breach 
^ssigr^ed  was  sufficient;  and  at  first  I  thought  the  aver- 
-''•ents  did  amount  to  that:  but  upon  further  consider- 
atioi:!  of  the  precise  terms  of  the  declaration,  it  does  not 
s«^na  to  me  necessarily  to  follow  that,  because  the  pur- 
coasei*  was  to  sign  an  agreement  to  pay  the  purchase- 
money  by  the  28th  of  Nooemberj  therefore  the  title  was 
also  to  be  completed  by  that  day. 


1840. 


Sanbok 


^MT^ULE  X     I  am  also  of  opinion  that  the  declaration 

'^  ill  9    as  it  neither  alleges  any  precise  time  within  which 

^6    IDefendant  was  to  deduce  a  good  title,  nor  avers 

^^^  SL  reasonable  time  for  doing  so  had  elapsed  before 

action^     Supposing  even  that  by  a  good  title  was  meant 

^  S^ood  title  upon  the  face  of  the  abstract,  then  by  the 

^^'^^itions  of  sale,  fourteen  days  were  to  be  allowed  for 

^JeJiv^iring  the  abstract;  and  it  is  not  averred  in  the  de- 

«at-:a.tion,  that  fourteen  days  had  elapsed  between  the 

*"®    ^xid  the  commencement  of  this  suit.    Consequently, 

^^^^    must  be 

Judgment  for  the  Defendant, 
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January  ^9.  LoNDON  and  BRIGHTON  Railway  Company  v. 

Fairclough. 


By  a  railioad  XN  debt  for  calls  due  from  the  Defendant  as  a  propri- 
enacted  that  ®^^  °^  shares  in  the  London  and  Brighton  Railway 

in  an  action  Company,  the  Defendant,  when  under  terms  of  plead- 
^"h^  M  L*'  f  ^°8  issuably,  had  obtained  a  judge's  order  for  pleading, 
ficientforthe  ^*  Never  indebted;  2.  Defendant  not  a  proprietor; 
c5ompany  to  3.  That  by  nonpayment  of  previous  calls  he  had  for- 
Sie  Defend-  ^^i^^d  his  shares  before  the  making  the  calls  in  question  ; 
ant  was  a  4.  That  he  had  forfeited  his  shares,  and  ceased  to  be  a 
proprietor  of  proprietor  after  the  making  of  the  calls  in  question,  and 
time  of  the  before  the  commencement  of  this  action, 
calls  for 

action  is  Talfowrd  Seijt  obtained  a  rule  nisi  to  set  aside  this 

brought: —     order  as  to  the  last  two  pleas,  on  the  ground  that  by  the 

^e  Court  re-  Railway  Act,  1  Vict.  c.  cxix.  s.  148.,  it  is  sufficient  for 

ftised  to  allow    ,  ^        ^  ,        .,,.^r, 

the  Defendant  the  company  to  prove  at  the  trial  that  the  Defendant  was 

in  such  an       ^  proprietor  of  shares  at  the  time  of  the  calls  for  which 

plead  in  ad-  ^^  action  is  brought     The  third  plea,  therefore,  was 

dltion  to         unnecessary  in  addition  to  the  second,  and  the  fourth  was 

^r'J^  J      inconsistent  with  the  act.     See  ante,  p.  135. 
tM>tedy  and  ^ 

not  a  pro~ 

prietor,  that  Stephen  Serjt.,  for  the  Defendant,  contended  that  it 
had  forfeited  ^^^^d  be  hard  to  deprive  him  of  the  power  of  shewing 
his  shares  be-  that  he  had  ceased  to  be  a  proprietor  before  the  action 

fore  e  calls  commenced,  as  the  company  mistht  reimburse  themselves 
in  question  r     /       o 

were  made;  by  disposing  of  the  forfeited  shares, 
or^  that  he 

his  shares  and      Sed  per  Curiam.     The  third  plea  is  unnecessary ;  and 
ceased  to  be    the  fourth  contrary  to  the  spirit  and  meaning  of  the  act 
afterlh?^  of  parliament     The  rule  must  be  made 
and  before    '  Absolute. 

action. 


S-S-xclA'^ 
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WrAY  V.  Brown.  January  30. 

jT^lS  action  was  brought  on  a  promissory  note  for  The  Court 

S«.  105.,  made  by  the  Defendant,  payable  to  the  ^J^^^ 
^^'^ifl^  —  not  Plaintiff  or  order^  —  and  due  December  tiff  to  give 
^^*  1 889.  security  for 

costs  on  the 

ground  that 

T^olftmrd  Seijt,  on  behalf  of  the  Defendant,  moved  he  had  been 

fe^  security  for  costs,  on  an  affidaVit  that  the  Plaintiff  ^^  ^*"", 
V  J  L  1  -r  T^  t  .     *^  insolTent 

nad  been  discharged  by  the  Insolvent  Debtors'  Court  in  and  once  a 

^ngust  1827,  Jvly  1831,  and  Nwember  1839,  and  had  bankrupt, 

also  been  a  bankrupt ;  *^?J"  2^ 

That  he  brought  this  action  as  trustee  for  one  Fether^  tee  for  a  third 

10  whose  hands  he  bad  placed  the  note  as  a  collateral  P^"^°* 

security  for  a  debt  of  the  same  amount,  due  from  himself 

toFether;  and 

That  the  Defendant  had  a  good  defence  upon  the 

merits. 

The  debt  due  from  the  Plaintiff  to  Fether  appeared  in 

the  Plaintiff's  schedule,  and  the  circumstances  under 

which  Fether  held  the  note. 

•    t 
Tal/burd  cited  Heq/brd  v.  Knight  (a),  where  the  Plain* 

tiff  having  been  discharged  under  the  Insolvent  Debtors' 

Act  after  issue  joined,,  and  before  notice  of  trial,  the  Court 

stayed  the  proceedings  until  the  assignee  or  some  creditor 

of  the^  Plaintiff  should  give  security  for  costs;  and  Doyle 

T.  .Anderson  (&).     Here,  the  action  was  commenced  after 

the  discharge;  but,  as  the  insolvent  had  no  interest  in 

the  suit,  and  merely  acted  as  a  trustee,  he  ought  to  give 

security. 


(a)  2A^C.579. 

(h)  2  ZhwL  596. 

o'/UJn^33 

^{v:-  -//.-/ 

iS<ccL.^CS. 

in 

IBM. 
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A  rule  nisi  having  been  granted, 

Spankie  Seijt.  shewed  cause  on  an  affidavit  that  the 
assignees  had  refused  to  sue :  on  which  ground,  the  ac- 
tion having  been  commenced  after  the  discbarge,  he  con- 
tended the  Court  would  not  require  the  Plaintiff  to  give 
security  for  costs ;  for  in  Taaonsend  v.  Snow  {a)  it  was  laid 
down  that  the  Court  would  not  set  aside  the  proceedings, 
nor  require  an  insolvent  to  give  security  for  costs  in  an 
action  where  the  assignees  had  reiused  to  sue.  Then, 
in  Morgan  v.  Evans  {b)  the  Court  refused  to  require  the 
Plaintiff  to  give  security  for  costs,  although  it  was  sworn 
that  he  was  insolvent,  and  that  the  action  was  brought 
in  his  name  for  the  benefit  of  one  who  was  alone  bene- 
ficially interested  in  the  result. 

Talfourdj  in  support  of  the  rule,  relied  on  Heqford  v. 
Knighiy  and  urged,  if  neither  ground,  taken  singly,  were 
deemed  sufficient  for  calling  on  the  Plaintiff  to  give  se- 
curity for  costs',  yet,  when  the  two  were  united,  the  Court 
would  lend  its  aid  to  protect  the  Defendant  from  pro- 
bable loss. 

Tin  DAL  C.  J.  As'each  of  the  grounds,  taken  sepa- 
rately, does  not  present  a  sufficient  reason  for  calling  on 
the  Plaintiff  to  give  security  for  costs,  so  lam  of  opinion 
that  they  do  not  help  each  other.  That  the  Plaintiff  has 
made  over  the  debt,  and  sues  as  a  trustee,  is  clearly  no 
sufficient  ground.  That  is  established  by  Morgan  v. 
Evans ;  and  that  insolvency  of  itself  is  not  sufficient, 
appears  from  Townsend  v.  Snow.  The  principle  laid 
down  by  Lord  Kenyan  in  Webb  v.  fVard  {c)  is,  that  se- 
curity for  costs  is  not  required  at  the  hands  of  a  bankrupt 


(a)  lJlfiir#A.477. 
(6)  7  B.  Moore.  344. 


(c)  7  T.  R.  296. 
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in  all  cases,  but  only  when  he  sues  for  the  benefit  of  his 
assignees. 

BosANQUET  J.  concurred. 

Erskime  J.  It  is  so  clear  that  the  Plaintiff's  suing  as 
trustee  for  another,  is  no  ground  for  calling  on  him  to 
give  security  for  costs,  that  the  party  applying  for  the 
rule  has  been  obliged  to  add  another  ground,  namely, 
that  the  Plaintiff  is  insolvent ;  but  that  has  been  held 
insufficient  in  Morgan  v*  Evans ;  and  I  think  it  makes 
no  difference  that  both  the  circumstances  are  united  here. 

Maule  J.  I  think  this  case  is  governed  by  Morgan  v. 
Evansj  and  that  the  rule  must  be 

Discharged. 


Gordon  v.  Smith.  j^^^^  30^ 

J TCHEELEY  SerjU  shewed  cause  against  a  rule  for  issue  joined 

judgment  in  case  of  a  nonsuit.  o^  matters  of 

Issue  on  matters  of  fact  was  joined  in  Michaeljnas  term  demurrer  to 

1836.     But  there  was  a  demurrer  to  one  of  the  pleas,  one  plea  in 

on  which  the  Plaintiff  had  never  demanded  a  joinder  in  f*^*"^^'^ 

•'  term  I8S0J 

demurrer.     For  which  reason,  in  January 

On  the  6th  of  January  184.0  the  plea  and  demurrer  1840  that 

thereto,  were,  by  order  of  a  Judge,  at  the  instance  of  the  ^,^^1^^  ^^^ 

Defendant,  directed  to  be  struck  out  on  payment  of  costs :  struck  out« 

those  costs  having  been  paid  on  the  23d,  the  present  *^**^°™  , 

rule  was   obtained,  on   the  ground   that  the  Plaintiff  demanded  a 

ouffht  to  have  irone  to  trial  at  some  former  assizes :  joinder  in  de- 
murrer.   The 
Court  refused  to  enter  judgment  as  in  case  of  a  nonsuit. 
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Auherley  contended  that  while  the  demurrer  was  pend* 
ing,  the  Plaintiff  was  not  bound  to  go  to  trial. 

Bompas  Serjt,  in  support  of  the  role,  maintaiiied  that 
the  Plaintiff  was  in  de&ult  for  not  demanding  a  joinder 
in  demurrer ;  and  that  when  the  demurrer  was  struck 
out  the  Defendant  was  in  the  same  position  as  if  it  had 
never  existed. 

TiNDAL  C.  J.  If  there  was  defimlt  in  net  demaddfaig 
a  joinder  in  demurrer,  it  cannot  be  visited  in  this  way  % 
the  Defendant  might  have  gone  to  trial  by  proviso. 

Rule  discharged. 


January  50.  GoLDSTONE  and  Another,   Executors  of  Ann 
TovEY,  V.  Thomas  Tovey. 

Plaintiffs'  at-    rpHE  PlaintiflS  sued  the  Defendant  for  money  paid  by 

session  of  a  \!ci^m  to  his  use  on  certain  promissory  notes  signed 

probate  easen-  by  the  testatrix,  and  due  after  her  decease,  which  notes 

tiai  to  J>e-       ^j^^  Defendant  had  neirotiated  in  discharge  of  his  own 
fendant  f  cAfl^'  ^  ^ 


having  giTen  debts.     The  Defendant  pleaded  non  assumpsit. 
an  oral,  bat         The  testatrix  was  stepmother  of  the  Defendant,  who 

fused  to  give  contended  at  the  trial,  that  the  notes  were  a  gift  to  him 

a  written  un^  from  her,  while  the  Plaintiffs  insisted  that  the  notes 

derukingto     ^ere  a  loan,  (a) 
produce  it  at  ^  ' 

the  trial,  De-       The  jury  found  a  verdict  for  the  Defendant* 
fendant's 

attorney  warned  him  that  an  exemplification  of  the  will  must  be  procured  at  a 
heavy  expense  :  the  probate  was  produced  at  the  trial  on  the  part  of  Flaintiffk : 
Held,  that  Defendant,  who  obtained  the  yerdict,  was  entitled  only  to  the  ex- 
pense of  an  ordinary  copy  of  the  will,  and  of  a  summons  to  call  on  Plaintifili  lo 
admit  it. 

(a)  See  ani^,  98. 
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Tbe  Master  in  taxii^  costs,  having  allowed  the  De^ 
fiendani  121.  for  an  exemplification  of  the  will  of  Ann 
Taoey^  in  which  she  had  bequeathed  the  Defendant  a 
Icgttejr  of  £00;., 

Bampa$  Seijt.  obtained  a  rule  nisi  for  a  review  of  the 
taxation,  on  an  affidavit  of  the  Plaintiff's  attorney,  that 
haying  proposed  to  produce  the  will  at  the  trial  for  the 
purpose  of  shewing  that  the  Plaintiff  had  acted  honour- 
ably, he  called  upon  the  Defendant  to  admit  the  probate 
QpoD  a  summons  before  a  Judge  at  chambers ;  that  it 
was  there  admitted ;  and  given  in  evidence  by  the  Plain- 
tiff on  the  trial  of  the  cause;  and  that  he,  the  Plaintiff's 
attorney,  had  not  received  any  notice  from  the  Defend- 
ant to  admit  the  original  will  or  a  copy,  which  might 
hafve  been  obtained  for  1/. :  —  under  the  rule  of  Hilary 
4  ^4.,  therefore,  which  provides  that  no  costs  of  proving 
any  document  shall  be  allowed  to  any  party  who  shall 
have  adduced  the  same  in  evidence  on  any  trial,  unless 
he  shall  have  given  such  notice  as  aforesaid,  and  the 
adverse  party  shall  have  refused  to  make  tbe  admission, 
the  costs  in  question  ought  not  to  have  been  allowed* 

Bingham  shewed  cause,  on  an  affidavit,  that  the  De-* 
fendant's  attorney,  under  the  advice  of  his  special  pleader 
had  called  on  the  Plaintiff's  attorney  to  give  a  written 
undertaking  to  produce  the  probate  at  the  trial;  that 
the  Plaintiff's  attorney  refused  to  give  any  such  under- 
taking, saying  that  he  meant  to  give  the  will  in  evidence 
himself;  whereupon  the  Defendant's  attorney  warned 
him,  that  unless  the  written  undertaking  were  given,  he 
must  under  the  advice  of  his  special  pleader  incur  the 
expense  of  10/.  or  12/.  to  procure  an  exemplification. 

It  was  contended  that,  under  these  circumstances, 
the  rule  of  Hilary  4.  W.  4.  had  nothing  to  do  with  the 
case.     The  expense  in  question  had  not  been  incurred 
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1840.  in  proving  the  will,  nor  had  the  Defendant  adduced  it 
in  evidence  at  the  trial,  for  it  had  been  produced  by  the 
Plaintifis;  but  it  was  a  preliminary  expense,  incurred^ 
not  in  proof,  but  with  a  view  to  proof;  and  rendered 
necessary  by  the  unprofessional  obstinacy  of  the  Plain- 
tifis' attorney  in  refusing  to  give  a  written  undertakings 
which  the  Defendant  was  entided  to  require*  The  pro- 
duction of  the  will  was  essential  to  the  Defendant's 
case,  which  rested  on  proof  of  the  kindness  of  the  testa- 
trix towards  him  to  the  day  of  her  death ;  but  it  was 
only  garnish  to  the  Plaintifl^'  case,  as  the  executorship 
was  not  denied  by  the  plea ;  the  Defendant,  therefore, 
could  have  no  sufficient  assurance  that  the  Plainti£& 
would  produce  the  will,  without  the  written  undertaking 
of  their  attorney,  and  as  he  received  distinct  warning  of 
the  consequences  which  would  attend  his  refusal,  the 
expence  ought  to  be  allowed,  for  nothing  but  an  ex- 
emplification was  stricdy  evidence  of  the  will. 

Bompas  Serjt.,  maintained  that  the  expense  of  an  ex- 
emplification was  unnecessary,  and  had  been  incurred 
vindictively ;  for  the  PlaintifFs  might  have  been  called 
on  by  summons  to  admit  a  copy  which  might  have  been 
obtained  for  \L\  and 

The  Courts  saying  that  this  was  the  course  which 
ought  to  have  been  pursued,  directed  a  review  of  the 
taxation ;  the  Master  to  allow  the  Defendant  the  costs 
of  an  ordinary  copy,  and  of  a  summons  to  obtain  an  ad* 
mission  of  it  on  the  part  of  the  Plaintifis. 

Rule  absolute. 
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184'0. 

Taylor  v.  ShUTTLEWORTH.  January  30. 

T^HE  Defendant  had  agreed  to  buy  of  the  Plaintiff  his  Defendant 

share  of  a  pin  patent  machinery,  the  business  and  the  ^^^^  agreed 

lease  of  a  certain  mill  in  which  the  manufacture  was  car-  Plaintiff  oer- 

ried  on,  together  with  an  estate  in  Gloucestershire.     The  ^  ^1??^^ 
_    _     _      °  ./.111  .        r         ,    "^"^  which  he 

Defendant  was  to  give  for  the  whole  an  annuity  of  300/.  ^as  to  pay  an 

a  year,  payable  quarterly,  and  S500/.  by  instalments ;  annuity  and 
viz.  1500/:  on  the  25th  of  February  1839,  1000/.  on  the  L^^^^ 
25th  of  Marckj  and  1000/.  on  the  1st  of  July.     On  the  mentor  a  ver- 
1st  of  January  1839,  he  was  to  give  a  warrant  of  attorney  fjf^^^J. 
for  securing  the  payments,  but  judgment  was  not  to  be  taken  in  an 
entered  up  thereon  until  the  1st  of  July  following,  and  action  for  de- 
then  only  in  case  of  default  in  any  of  the  payments.    The  ^^^^  gubject 
annuity  was  to  be  secured  on  property  of  sufficient  value,  to  a  reference 

to  the  satisfaction  of  the  PlaintiflF's  solicitor.  of  the  cause 

and  all  mat* 
The  present  action  was  brought  for  a  breach  of  the  ters  in  differ- 

agreement,  and  the  Plaintiff  alleged  in  his  declaration  ^^^  >  3500/. 

that  the  Defendant  had  never  executed  the  warrant  of  Defendant  ^ 

attorney;  that  he  had  not  paid  the  1500/.  on  the  25th  to  the  arbi- 

of  February  1839,  or  the  1000/.  on  the  25th  of  March;  ^^^**^^ 

that  he  had  not  paid  75/.  for  the  first  quarter  of  the  an-  to  Plaintiff  if 

naity,  nor  had  he  in  any  manner  secured  the  annuity,  found  due  in 

Issue  was  joined  on  these  allegations.  ^^^  ^^  ^^i^ 

At  the  Gloucester  assizes,  August  7.  1839,  a  verdict  trator  to  order 

was  taken  for  the  Plaintiff  in  the  sum  of  10,000/.,  the  ^hat  should 

-De  done  by 
damages  laid  in  the  declaration,  subject  to  a  reference  the  parties. 

under  an  order  of  Nisi  Priusj  which  authorised  the  arbi-  The  arbi- 
trator to  settle  the  cause  and  all  matters  in  difference  be-  ^i^^^^  Defend- 
ant should 
pay,  in  addition  to  the  3500/.,  a  gross  sum,  including  the  value  of  the  annuity, 
without  distinguishing  how  much  in  respect  of  the  matters  in  difierence,  and 
how  much  in  respect  of  the  cause,  but  ordered  a  verdict  on  all  the  issues  to  be 
entered  for  Plaintiff:  Held,  a  valid  award  as  against  Defendant:  also,  that  an 
act  of  bankruptcy  committed  by  Defendant  before  the  award,  on  which  a  fiat 
was  issued  the  day  after  publication  of  the  award,  was  no  ground  for  setting  it 
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tween  the  parties,  and  required  the  Defendant  to  pay  to 
the  arbitrator,  on  or  before  the  10th  of  October  then  next, 
8500/.  on  account,  to  be  paid  out  by  the  arbitrator  to 
such  of  the  parties  as  he  might  think  fit:  if  the  money 
was  not  paid  to  the  arbitrator  by  October  10.»  judgment 
was  to  be  entered  up  for  10,000/.,  and  execution  issued 
for  2687A  and  costs,  with  interest  from  the  7th  oiAugustf 
together  with  the  costs  of  the  reference  and  of  any  award 
which  might  then  be  made.  The  arbitrator  was  to  order 
and  determine  what  he  should  think  fit  to  be  done  by  the 
parties  respecting  the  matters  in  dispute :  the  costs  of  the 
cause  to  abide  the  event  of  the  award,  and  the  costs  of 
the  reference  to  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  awarded  that  the  Plaintiff  was  entided 
to  have  a  verdict  entered  for  him  on  the  several  issues 
joined  in  the  cause,  and  had  sustained  damages  by  reason 
of  the  premises  in  the  pleadings  in  the  cause  mentioned, 
and  of  the  several  other  matters  in  difference  between  the 
parties,' to  the  amount  of  6067/.;  he  ordered  the  3500/. 
deposited  with  him  to  be  paid  to  the  Plaintiff  on  account 
of  the  damages  so  found  due  to  him,  and  directed  the 
Defendant  to  pay  2567/.,  the  balance  of  such  damages, 
on  the  21  St  of  January  1840;  also  the  costs  of  the  re- 
ference and  award.  Upon  such  payment  of  the  damages, 
costs,  and  charges  being  made,  the  Plaintiff  was  to  assign 
and  convey  to  the  Defendant  his  interest  in  the  pin  pa-« 
tent  machinery,  the  business  annexed,  the  lease  of  the 
mill,  and  the  estate  in  Gloucestershire^  and  at  the  expense 
of  the  Defendant  to  execute  a  release  of  the  annuity  of 
SOO/.,  agreed  to  be  secured  to  the  Plaintiff. 

The  award  was  published  on  the  18th  of  December 
1839,  and  delivered  to  the  Defendant  on  the  19th. 

It  appeared  by  affidavit  that  the  counsel  for  the  De* 
fendant  objected  before  the  arbitrator  to  his  awarding 
the  value  of  the  annuity,  and  contended  that  the  Plaintiff 
was  only  entitled  to  such  damages  in  respect  of  the  an- 
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naity  as  be  had  sustained  for  want  of  security,  and  by 
non-payment  of  the  arrears. 

It  was  also  deposed  that,  on  the  14th  of  December^ 
the  Defendant  committed  an  act  of  bankruptcy ;  that  a 
docquet  was  struck,  of  which  the  arbitrator  had  notice  on 
the  same  day;  and  that  on  the  19Ui  d^Jiat  was  issued 
against  the  Defendant,  under  which  he  was  declared  a 
bankrupt. 

Tayimri  Seijt.  obtained  a  rule  nisi  to  set  aside  the 
award  on  the  groond,  first,  that  the  arbitrator  had 
awarded  a  gross  sum  to  the  Plaintiff,  without  distin- 
guishing how  much  was  to  be  paid  in  respect  of  the  ac- 
tion, and  how  much  in  respect  of  the  matters  in  differ- 
ence ;  or  for  how  much  the  verdict  was  to  be  entered ; 
so  that  the  award  was  not  final :  and  he  relied  on  JIfor- 
tin  v.  Burge  {a\  where,  on  the  trial  of  a  cause,  a  verdict 
was  taken  for  SOOOZ.  subject  to  a  reference ;  the  arbitrator 
to  direct  a  verdict  for  the  plaintiff  or  the  defendant,  as 
he  should  think  proper ;  and  also  to  determine  all  mat- 
ters in  difference,  except  as  to  costs,  the  settlement  of 
which  was  provided  for  by  the  order  of  reference :  the 
arbitrator  directed  a  verdict  to  be  entered  for  the  plain- 
tifl^  without  saying  for  how  much,  and  that  the  defend- 
ant should,  at  a  time  and  place  named,  pay  the  plaintiff 
or  his  attorney  260/. :  it  was  held  an  uncertain  award ; 
and  Littledale  J.  said,  *^  The  arbitrator  should  have 
stated  for  what  sum  the  verdict  was  to  be  entered:" 

Secondly,  that  the  arbitrator  had  exceeded  his  au- 
thority in  awarding,  a  gross  sum  as  the  value  of  the 
annuity;  and 

Thirdly,  that  the  Defendant  had  become  bankrupt 
before  the  award  was  made. 


1840. 
Taylor 

V. 

Shuttle- 
worth. 


R.  F.  Richards  {Lee  and  W.  Alexander  were  with 
him)  shewed  cause. 
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First,  the  effect  of  the  order  of  nisiprius  was,  that  the 
verdict  should  stand  as  a  security  for  the  whole  sum  to 
be  awarded  as  well  in  respect  of  the  matters  in  differ- 
ence, as  in  respect  of  the  action ;  it  was  unnecessary, 
therefore,  for  the  arbitrator  to  specify  how  much  he 
awarded  on  each  head  separately.  In  Prentice  v.  Reed  (a), 
where  a  cause  and  matters  in  difference  were  referred 
and  a  verdict  was  entered  for  500U  subject  to  the  award, 
Mansfield  C.  J.  said,  **  It  was  meant  that  the  verdict 
should  stand  as  a  security  for  the  plaintiff  receiving  the 
sum  to  which  he  was  in  justice  entitled : ''  and  for  that 
sum  he  might  issue  execution,  taking  more  at  his  peril.  So 
in  Smith  if.  Festiniog  Railway  Company  {b)jyfhere  two  issues 
were  raised  in  answer  to  one  breach  of  covenant,  and  an 
arbitrator  to  whom  the  cause  and  all  matters  in  difference 
were  referred,  ordered  a  verdict  to  be  entered  for  the 
plaintiff  on  the  first  issue  with  Is.  damages,  and  on  the 
second,  with  ISs.  4id.;  the  Court  held  diat  it  was  not 
necessary  to  award  a  single  sum  upon  the  entire  breach, 
and  said,  «  There  is  no  imputation  that  the  arbitrator 
has  not  decided  consistently  with  the  merits ;  and  to  set 
aside  the  award  on  this  ground,  would  be  straining  to 
get  rid  of  the  justice  of  the  case."  In  Mortin  v.  Btsrge 
the  arbitrator  had  express  authority  to  enter  a  verdict 
for  tlie  plaintiff  or  defendant  as  he  should  think  proper; 
here,  the  arbitrator's  authority  is  to  settle  the  cause,  not 
to  enter  the  verdict:  the  verdict  entered  at  the  trial, 
therefore,  must  stand  as  security  for  payment  of  the 
sum  at  which  the  arbitrator  may  settle  the  cause;  and 
Mortin  v.  Bitrge  has  no  bearing  on 'the  question. 

Then,  under  the  power  to  determine  what  should  be 
done  by  the  parties  respecting  the  matters  in  dispute, 
the  arbitrator  had  authority  to  order  the  payment  of  a 
gross  sum  in  discharge  of  the  annuity.     In  Dunn  v. 


(a)  1  Taunt.  158. 
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Murray  {a\  where  the  plaintiff,  who  had  been  dismissed 
from  the  defendant's  service,  sought  to  recover  an  an- 
nual stipend  payable  by  five  guineas  a  week,  but  brought 
his  action  before  the  end  of  a  year,  and  an  arbitrator 
awarded  the  amount  which  would  have  been  payable  up 
to  the  time  of  commencing  the  action,  that  award  was 
held  a  bar  to  a  second  action  for  the  further  weekly 
payments  to  the  end  of  the  year. 

As  to  the  bankruptcy  of  the  Defendant,  in  Andrews 
V.  Palmer  (ft),  where  a  case  was  referred  by  order  of 
fusipriuSi  and  after  the  reference,  but  before  the  making 
ofthe  award,  the  plaintiff  became  bankrupt,  it  was  held 
that  that  was  no  revocation  of  the  submission.  HasiceU 
V.  Thorogood  {c)  was  decided  on  the  same  principle.  In 
Marsh  v.  Wood{d\  where  the  plaintiff  became  bankrupt 
after  the  reference,  the  defendants  revoked  their  sub-* 
mission  before  the  award  was  made,  and  the  provisional 
assignee  had  assigned  to  the  assignees  under  the  com- 
mission :  but  now,  by  2  &  S  Vict.  c.  29.,  every  bonajide 
transaction  of  the  bankrupt  before  Jiat  issued  is  valid, 
notwithstanding  any  prior  act  of  bankruptcy  of  which  the 
party  dealing  with  the  bankrupt  has  no  notice.  Here, 
however,  the  Court  had  no  knowledge  that  the  Defend- 
ant had  become  bankrupt,  except  from  the  representa- 
tions in  the  a£5davits,  and  they  would  not  decide  the 
question  of  bankruptcy  in  a  summary  way  on  affidavit. 


1840. 
Tatlob 

V. 

Shuttle-* 

WORTH. 


Taljburd  Seijt.  and  Whateley^  in  support  of  the  rule, 
as  to  the  first  point,  relied  on  Martin  v.  Burgfj  which 
they  contended  was  not  distinguishable  from  the  present 
case:  the  power  to  settle  the  cause  was  in  effect  the 
same  thing  as  a  power  to  enter  a  verdict  for  the  suc- 
cessful party;  and  that,  the  arbitrator  ought  to  have 
done  here,  for  the  sum  recoverable  in  the  action,  other- 


(a)  QB.SfC.  780. 
(6)  4^.  Sf  Aid.  250, 


(c)  1B.S(C.  705. 
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wise  the  Plaintiff  might  issue  execution  for  10,000/.9  the 
verdict  taken  at  the  trial ;  or,  if  that  were  not  allow- 
able,  would  have  no  remedy  for  the  costs  of  the  ac- 
tion. The  issues  in  the  action,  and  the  amount  payable 
in  respect  of  the  matters  in  difference,  ought  therefore 
to  have  been  separately  disposed  of.  Thus,  in  Doe  denu 
Madkins  v.  Homer  (a),  where  an  ejectment  being  brought 
on  two  demises,  all  matters  in  difference  in  the  cause 
were  referred  by  a  Judge's  order,  which  directed  that 
the  costs  of  the  suit,  and  of  the  reference  and  award, 
should  abide  the  event  of  the  award ;  that  the  party  in 
whose  favour  the  award  should  be,  might  sign  judgment 
in  the  same  manner  as  if  the  cause  had  been  tried  at 
fUsiprius;  and  that  if  it  was  in  the  plaintiff's  bvour, 
he  might  issue  a  writ  of  possession  thereon,  and  proceed 
in  the  usual  way  for  costs  on  such  judgment ;  the  ar- 
bitrator awarded  that  the  plaintiff  was  entitled  to  the 
possession  *^  of  a  certain  part  of  the  lands  sought  to  be 
recovered,"  which  he  set  out  by  boundaries  ;  the  award 
stated  nothing  as  to  the  residue;  did  not  say  on  which 
demise  the  plaintiff  was  entitled;  and  gave  no  damages; 
it  was  held,  first,  that  the  award  was  bad  for  not  stating 
on  which  demise  the  plaintiff  was  entitled;  secondly, 
for  not  expressly  deciding  as  to  the  residue*  Ross  t* 
Boards {b)  was  determined  on  the  same  principle;  so 
that  according  to  those  cases  this  award  was  not  finaL 

And  the  arbitrator  had  no  authority  to  award  a  gross 
sum  in  discharge  of  the  annuity:  suppose  a  part^  took 
a  house  at  a  fixed  rent,  with  an  undertaking  to  give 
security  for  the  payment ;  if  the  rent  were  in  arrear  aod 
the  dispute  on  the  subject  referred,  could  the  arbitrator 
award  that,  instead  of  paying  the  rent,  the  lessee  should 
purchase  the  house ;  or,  if  he  had  agreed  to  purchase 
and  pay  by  instalments,  that  he  should  pay  the  entire 
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amoont  at  once?  In  Dunn  v.  Murray^  the  plaintiff 
songht  to  recover  a  weekly  salary  to  the  end  of  a  year 
for  which  he  had  been  engaged,  but  brought  his  action, 
upmi  dismissal  before  the  year  had  expired;  the  arbi* 
trator,  in  awarding  payment  up  to  the  commencement  of 
the  suit,  decided  in  efiect  that  the  plaintiff  had  no  claim 
for  the  residue  of  the  year;  and  the  Court  held  his 
award  a  bar  to  any  further  action;  but  that  decision 
would  not  warrant  an  arbitrator  in  ordering  the  redemp* 
tion  of  an  annuity  by  an  immediate  payment  of  the 
▼alue. 

As  to  the  bankruptcy,  in  Marsh  v.  Wood  the  Court 
expressly  held,  that  by  the  bankruptcy,  the  subject-matter 
of  the  reference  being  taken  out  of  the  bankrupt,  the 
submission  was  no  longer  mutual,  ancl,  therefore,  not 
binding  on  the  assignees :  and  in  Ex  parte  Kemshead  (a) 
proof  upon  an  award  made  after  the  act  of  bankruptcy 
was  expunged,  and  an  account  directed  before  the  com* 
missioners. 

TiNDAL  C.  J.  It  appears  to  me  that  the  several  ob- 
jections which  have  been  made  against  the  validity  of 
thb  award  are  satisfactorily  answered. 

The  first  of  them  is,  that  the  arbitrator  has  awarded 
a  gross  sum  on  account  of  the  action  and  all  matters  in 
difference,  without  determining  what  sum  is  due  in  re- 
spect  of  each. 

Now  I  agree,  if  this  case  had  resembled  in  its  circum- 
stances that  of  Mortin  v.  BurgCj  upon  which  this  mo- 
tion was  originally  made,  there  would  have  been  some 
gpround,  probably  sufficient  ground,  for  setting  aside  the 
award.  But  it  seems  to  me,  from  the  peculiar  circum- 
stances under  which  this  arbitration  was  entered  into, 
and  the  terms  of  the  order  of  reference  shewing  in  effect 
that  no  possible  injury  can  accrue  to  the  Defendant 

(a)  I  Awe,  149. 
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from  that  which  he  calls  the   want  of  finality  in  the 
award,  that  the  award  is  sufficiently  final. 

It  appears  that  the  action  was  referred  upon  the  terms 
that. a  verdict  should  be  entered  for  the  Plaintifi*,  da^ 
mages  10,0002^,  subject  to  the  award  of  an  arbitrator^ 
who  was  to  settle  the  cause  and  all  matters  in  difference 
between  the  parties.  The  order  of  reference  does  not 
stop  there,  but  it  stipulates  that  the  sum  of  3500^  shall 
be.  paid  into  the  hands  of  the  arbitrator  before  a  given 
day,  and  in  case  that  sum  is  not  paid  to  the  arbitrator  by 
the  day  mentioned  in  the  rule  of  reference,  then  judg- 
ment is  to  be  signed  for  the  damages  in  the  declaration^ 
and  execution  is  to  issue  for  2657 L  and  costs  and  in- 
terest. 

The  arbitrator,  in  his  award,  states  that  the  sum  of 
S500/.  was  paid  into  his  hands  by  the  stipulated  day, 
and  the  consequence,  therefore,  is,  that  the  only  mode 
in  which  the  Plaintiff  could  have  availed  himself  of  this 
verdict,  which  is  entered  pro  Jbrmd  for  10,0002.,  is  abro- 
gated and  taken  away,  because  the  event  has  never 
haj3pened  which  entitled  him  to  it. 

Then  the  arbitrator  goes  on  to  say  that  there  is  due 
(and  that  is  one  ground  on  which  complaint  is  made 
against  the  award)  upon  the  subject-matter  of  the  action, 
and  also  of  the  several  matters  in  difference  between  the 
parties,  the  sum  of  60672. :  he  then  appropriates  the  sum 
of  8^00/.  which  he  has  received,  in  part  payment  of 
that  amount,  and  directs  that  the  remainder,  2567A, 
shall  be  paid  by  the  21st  of  January. 

It  appears  to  me,  therefore,  on  the  face  of  the  award 
as  far  as  I  have  now  gone,  it  is  utterly  impossible  that 
the  Plaintiff  could  have  ever  availed  himself  of  the  ver- 
dict which  has  been  entered  up  for  10,000/.,  on  the  very 
ground  which  appears  on  the  face  of  the  award  itself. 
And  as  the  arbitrator  goes  on  to  say  that,  on  the  pay- 
ment of  the  2567/.  and  costs  to  the  Plaintifl^  a  release 
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shall  be  executed  by  him,  I  want  to  know  whether  he 
has  not,  within  the  meaning  of  the  award,  settled  .the 
cause  and  all  matters  in  difference  between  the  parties. 
As  the  arbitrator  has  followed  the  directions  that  were 
given  to  him,  the  award  is  final,  and  the  Defendant  is 
perfectly  free  from  the  possibility  of  any  future  claim 
against  him,  either  upon  the  ground  of  the  action  or  of 
the  matters  in  difference,  when  that  release  is  given 
which  the  arbitrator  has  directed. 

The  next  objection  is,  that  the  arbitrator  has  awarded 
a  gross  sum  to  be  paid  as  the  value  or  price  of  the  an- 
nuity, and  that  he  had  no  authority  to  do  so :  and  I 
agree  that  where  a  party  has  brought  an  action  merely 
for  the  arrears  of  an  annuity  which  is  due, .  and  that 
action  is  referred,  that  will  not  give  the  arbitrator  the 
right  or  power  to  fix  the  value  of  the  annuity,  and  to 
throw  so  large  a  burden  on  the  defendant;  but  that  is 
not  the  case  here.    This  was  an  agreement  not  only  that 
the  Defendant  should  pay  the  annuity,  but  that  he  should 
give  ample  security  upon  property  to  the  satisfaction  of 
persons  named  in. the  original  agreement.     The  declar- 
ation eilegds,  as  one  breach,  the  non-payment  of  the  ar- 
rears of  the  annuity ;  and  as  another,  that  the  Defendant 
had  not  found  security  for  the  annuity.     When  that  was 
brought  before  the  arbitrator  as  one  of  the  grounds  of 
difference  between  the  parties,  and  the  order  of  reference 
stipulates  expressly  that  the  parties  shall  do  whatever 
the  arbitrator  directs  on  the  subject-matter,  it  seems  to 
mt  within  the  power  so  given  to  him,  if  he  found  (as 
we  must  suppose  he  did  find)  that  there  was  no  ample 
or  sufficient  security  in  the  possession  or  power  of  the 
Defisndant,  that  he  should  say  at  once,  I  will  fix  what 
the  value  of  the  annuity  is,  and  it  shall  be  paid  as  matter 
of  damage  to  the  Plaintiff. 

Then,  as  to  the  third  ground,  that  just  before  the 
award  was  made,  the  Defendant  became  bankrupt,  and 
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that  the  bankruptcy  of  the  Defendant  gave  him  a  power 
to  revoke,  and,  in  point  of  kw,  was  a  revocation  of  the 
authority  of  the  arbitrator:  —  In  the  first  place,  it  is  by 
no  means  clear  on  the  affidavits  brought  before  us  that  he 
did  become  a  bankrupt ;  no  affidavit  is  made  of  the  fact 
of  the  bankruptcy^  but  a  reference  only  to  certain  pro* 
ceedings  which  are  not  brought  before  us*  I  think  it  is 
far  too  grave  a  question  to  be  decided  on  motion.  The 
Defendant  or  the  assignees  are  asking  us  upon  so  loose 
an  affidavit  to  set  aside  the  whole  security  of  the  Plain- 
tiff, whereas  the  Plaintiff'  ought  to  be  at  liberty,  if  he 
thinks  proper,  to  discuss  the  question  of  bankruptcy 
before  a  jury,  and  raise  the  point  as  a  matter  of  law,  in 
a  more  grave  and  solemn  way  than  he  can  upon  affi- 
davit* 


BosANQUET  J.  I  entirely  concur  in  what  has  been 
stated  by  my  Lord  Chief  Justice,  and  Geel  it  necessary  to 
say  but  a  few  words  on  each  of  the  points  put  forward. 

The  first  objection  has  been  founded  upon  the  case  of 
Mortin  v.  Burge  ;  but  the  present  case  appears  to  me  to 
be  wholly  distinguishable  from  that.  There,  a  verdict 
was  taken  for  the  sum  of  8000/. ;  there  was  a  reference 
of  the  cause  and  of  all  matters  in  di£ference;  and  it  was 
left  to  the  arbitrator  to  say  what  should  be  done  between 
the  parties.  The  arbitrator  in  that  case  made  no  award 
with  respect  to  the  verdict  of  SOOOiL  The  verdict  there- 
fore stood  unaffected  by  that  award ;  and  it  is  that  part 
of  the  case  which  is  applied  to  the  objection  which  has 
now  been  made.  But  when  the  arbitrator  awarded  that 
a  given  sum  of  260/.  12s.  6d,  should  be  paid  to  the 
Plaintiff,  it  did  not  appear  in  respect  of  what  claim  that 
smn  was  awarded;  whether  on  account  of  that  which 
was  the  subject  of  the  verdict^  so  as  to  form  matter  of 
implication  that  the  verdict  was  to  be  reduced  to  that 
amount,  Or  whether  it  was  upon  the  account  of  all 
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matters  in  difierence;  and  therefore  the  Court,  on  that 
ground^  set  aside  that  award. 

Now,  that  doubt  has  been  entirely  cleared  up  with 
regard  to  the  present  case,  because  it  is  awarded  by  the 
arbitrator,  that  on  all  the  issues  joined  the  Plaintiff  is 
entided  to  a  verdict;  and  it  is  expressly  awarded  that  a 
large  sum  of  money  on  account  of  the  matters  in  the 
pleadings,  and  also  on  account  of  the  matters  in  diflfer^ 
enoe^  shall  be  paid  by  the  one  party  to  the  other.  It 
appears  therefore  clearly,  that  the  whole  of  the  sum 
is  on  account  not  only  of  that  which  is  the  subject  of  the 
acdcm,  but  that  which  is  the  subject  of  the  matters  in  dif- 
ference, and  which  reduces  the  objection  to  this  point, 
and  this  point  only,  —  whether  it  was  necessary  that  in 
makmg  the  award  the  arbitrator  should  separate  and 
distinguish,  how  mudi  on  one  account,  and  how  much 
on  the  other. 

It  is  true,  that  he  has  not  said  any  thing  with  regard 
to  diis  verdict  for  10,000/.  standing  or  being  reduced. 
But  it  is  quite  clear  that  after  the  award  is  made  the 
Plaintiff  cannot  avail  himself  of  that  verdict  The 
Plaintiff  may  thereby  be  delayed  in  getting  his  costs ; 
but  it  is  not  the  Plaintiff  who  complains  of  the  award; 
and  the  whole  of  this  sum  awarded,  although  that  part 
which  relates  to  the  matters  in  difference  may  not  be 
recoverable  under  the  verdict  and  judgment,  may  be  re- 
covered by  the  ordinary  proceedings  under  an  award. 

With  respect  to  the  second  question  I  cannot  enter- 
tain any  donbt,  whoi  we  see  tfiat  by  the  term^  of  the 
aubmissiun  the  cause  is  to  be  settled  and  all  matters  in 
difference ;  and  the  arbitrator  is  to  have  the  power  to 
direct  what  shall  be  done  between  the  parties. 

The  arbitrator,  who  has  taken  this  matter  into  his 
consideration  and  had  power  to  determine  what  should 
be  done  between  die  parties,  has  properly  directed  that 
a  sum  of  money  shall  be  paid  on  account  of  the  annuity ; 
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that  the  annuity  shall  be  put  an  end  to ;  and  a  release 
given  to  the  grantor. 

The  third  question  is,  whether  this  submission  to  ar- 
bitration is  revoked  by  the  bankruptcy  which  is  alleged 
to  have  taken  place.  In  the  first  place  it  does  not 
satisfactorily  appear  to  us  in  such  a  manner  as  we  can 
take  upon  ourselves  to  act  upon  it,  whether  there  has 
been  an  act  of  bankruptcy  or  not :  we  are  not  to  deprive 
those  who  choose  to  contest  it  of  the  power  to  try  this 
question.  •  In  the  next  place  we  have  no  authority  laid 
before  us  to  shew  that  the  party  is  entitled  to  revoke  a 
submission  to  arbitration  in  consequence  of  his  having 
so  committed  an  act  of  bankruptcy.  What  is  said  by 
Lord  TerUet'den  in  Marsh  v.  Wood  leaves  that  as  a 
doubtful  question  altogether.  This  application  is  not 
made  on  the  part  of  the  assignees,  because  they  are  not 
made  parties  to  this  rule,  and  even  if  they  were,  it  is 
not  a  matter  we  ought  to  decide  on  motion. 


Erskine  J.  For  the  reasons  which  have  been  al- 
ready given,  I  agree  with  the  rest  of  the  Court  that 
Mortin  v.  Surge  is  materially  different  from  the  present 
case.  On  the  trial  of  this  cause,  a  verdict  was  taken  by 
consent  for  10,000/1,  subject  to  a  reference  to  an  arbi* 
trator,  who  should  settle  the  cause,  and  also  all  matters 
in  difference.  The  arbitrator,  in  making  his  award, 
gave  a  sum  of  6067/.,  without  saying  how  much  of  that 
sum  is  to  be  taken  as  damages  recoverable  in  the  action, 
and  how  much  is  to  be  taken  as  awarded  on  the  other 
matters  in  difference.  And  it  is  argued  by  the  De- 
fendant that  he  is  injured,  because  the  arbitrator  has 
not  in  any  way  modified  the  verdict  for  10,000/. .  If  it 
had  appeared  to  the  Court  that  the  Plaintiff  could 
enter  up  judgment  for  the  10,000/.,  and  under  that 
authority  get  a  better  security  for  the  payment  of  the 
6067/.  than  he  could  under  the  award,  that  might  have 
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been  a  grievance  of  which  the  Defendant  would  have  a 
right  to  complain ;  but  it  does  not  appear  to.  me  that 
such  can  be  the  consequence  of  the  arbitrator  not  hav- 
ing made  any  reference  to  the  verdict:  the  verdict  is 
not  to  stand  as  a  security  for  any  specific  sum  which 
the  arbitrator  may  award;  but  only  for  such  a  sum  as 
the  arbitrator  may  find  to  be  the  damage  recoverable 
in  the  action.  If  the  arbitrator  has  not  found  any  par- 
ticular sum  to  be  recoverable  in  this  action  for  damages, 
the  verdict  does  not  stand  as  a  security  for  any  part  of 
the  sum  that  he  has  awarded. 

Although  the  Plairaiff' might  complain  that  he  had 
not  the  benefit  of  that  verdict  as  a  security  for  his  da- 
mages, the  Defendant  surely  has  no  right  to  complain 
that  he  is  not  subject  to  have  a  judgment  entered  up 
for  that  amount,  whereby  a  better  remedy  would  be 
given  to  the  Plaintiff*  than  he  has  under  the  present 
award.  It  is  stated  that  there  is  a  difficulty  as  to  the 
costs  of  the  action :  that  may  be ;  and  the  Plaintiff  may 
also  lose  that  advantage ;  but  he  is  not  the  person  com- 
plaining of  any  such  loss ;  it  cannot  be  a  grievance  to 
the  assignees  that  the  Plaintiff  has  lost  the  costs  in  the 
cause,  because  no  verdict  has  been  entered  up;  and 
therefore  upon  that  ground  I  think  the  Defendant  fails 
altogether. 

The  second  objection  is,  that  the  arbitrator  has 
awarded  a  gross  amount  as  the  value  of  the  annuity. 
BcLt  the  Defendant  having  failed  altogether  in  the  agree- 
ment to  secure  the  annuity,  the  arbitrator  has  done  right 
in  making  the  Defendant  pay  in  money  what  he  was 
found  to  be  incapable  of  securing  according  to  his  agree- 
ment. 

The  third  objection  is,  that  before  %he  award  was 
made,  the  t)efendant  became  bankrupt.  I  agree  with 
the  rest  of  the  Court,  that  the  fact  of  the  bankruptcy  is 
not  satisfactorily  made  out  upon  these  affidavits :  but  it 
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appears  to  me  if  we  were  satisfied  that  that  was  made  oat, 
it  would  be  no  answer ;  because,  according  to  the  case 
of  Marsh  v.  Wood,  though  the  bankruptcy  might  be  held 
a  revocation  where  the  party  had  the  power  to  reyoke^ 
yet  in  a  case  where  the  party  had  not  the  power  to  re- 
voke,  the  bankruptcy  of  either  would  not  operate  as  a 
revocation.  In  this  case  neither  party  had  authority  to 
revoke  the  submission ;  and  therefore  the  bankruptcy  of 
one  of  them  would  not  have  that  efiect  If  the  d^ignees 
had  been  chosen,  and  the  reference  had  been  pendin^^  it 
would  have  been  right  to  have  had  the  aas^nees  called 
before  the  arbitrator,  that  they  might  take  the  bankrupt's 
place  as  a  par^  to  the  reference :  but  the  whole  refer- 
ence bad  been  gone  through,  except  the  ceremony  of 
making  the  award.  It  seems  to  me,  therefore,  that  the 
arbitrator  had  a  right  to  proceed  and  make  the  award, 
without  reference  to  any  notice  of  a  docquet  which  it  ap- 
pears had  been  struck,  and  which  might  raise  the  sus- 
picion that  it  was  a  bankruptcy  got  up  for  the  purpose  of 
defeating  the  award ;  for  it  appears  that  the  act  of  bank- 
ruptcy was  on  the  14th,  the  docquet  was  on  the  14th9 
and  the  notice  is  on  the  14th ;  all  just  immediately  pre- 
ceding the  time  when  the  award  was  to  be  made :  how- 
ever, it  does  not  appear  to  me  that  the  act  of  bankruptcy 
is  made  out ;  or,  if  it  were  made  out,  that  it  would  ope- 
rate as  a  revocation  of  the  authority  of  the  arbitrator. 


Maule  J.  I  also  think  the  rule  ought  to  be  d^ 
charged..  The  first  objection  in  substance  is,  that  the 
arbitrator  having  awarded  a  sum  of  money  to  be  paid 
by  the  Defendant,  has  not  stated  what  sum  the  verdict 
should  be  entered  for ;  whether  for  some  portion  of  the 
sum  awarded,  or  for  Ae  whole.  That  is  the  omission 
of  which  the  Defendant  complains ;  the  Plaintiff  does  not 
complain  of  it,  although  he  may  suffer  an  inconvenience 
by  it    The  arbitrator  might,  I  think,  have  ordered  the 
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verdict  to  be  entered  for  the  sum  of  25002.  or  any  other 
sum  which  did  not  exceed  the  di£ference  between  the 
36002.  and  10,000Z. ;  in  short,  he  might  have  awarded 
any  sum  not  exceeding  10,000/L,  including  the  35002. 
paid  into  court.  But  the  arbitrator  having  awarded  that 
60672.  are  due  in  respect  of  the  damages  in  the  action 
as  well  as  the  other  matters  in  difference,  without  dis-* 
Unction,  the  effect  of  that  is,  that  the  Plaintiff  cannot 
enter  any  verdict  at  all,  or  take  any  benefit  of  the  judg- 
ment in  order  to  enforce  that  verdict :  but  that  is  no  de- 
triment to  the  Defendant.  The  Plaintiff'  might  have 
said  that  the  arbitrator  was  bound,  in  respect  of  the 
demand  in  the  action  for  damages,  to  give  him  such 
benefit  of  the  verdict  as  he  had  power  to  give  him,  in 
addition  to  that  benefit  which  might  be  obtained  by 
attachment  for  non-performace  of  the  award.  The 
Plaintiff  does  not  complain  of  it :  if  it  is  an  evil,  it 
operates  against  the  Plaintiff  and  not  the  Defendant,  and 
I  think  the  Defendant  cannot  object  to  the  award  on 
that  ground. 

With  respect  to  the  gross  sum  being  given  for 
the  annuity,  it  appears  to  me  that  the  arbitrator  had  the 
power  on  this  submission  to  award  the  value  of  the  an- 
nuity. The  declaration  states  a  contract  to  gprant  an 
annuity  to  be  secured  in  a  particular  way  at  a  certain 
time.  When  the  contract  is  broken,  it  is  competent  to 
the  parties  to  agree  that  the  arbitrator  shall  put  the 
g«intee  in  the  situation  that  be  would  have  been  in,  if  the 
Defeij^ant  had  given  the  security  which  he  contracted 
to  give.  I  think  it  is  abundantly  clear,  under  this  mle 
of  reference,  that  the  arbitrator  had  the  power  to  award 
vrhat  he  should  think  fit  and  proper ;  and  it  would  be  a 
salutary  provision  that  he  should  have  that  power,  in 
order  to  put  an  end  to  future  litigation. 

Then,  with  respect  to  the  bankruptcy,  it  is  suggested 
that  it  is  a  revocation :  it  appears  to  me  that  the  argu- 
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ments  are  entirely  against  its  being  a  revocation.  I 
don't  see  how  the  circumstance  of  a  party  becoming 
a  bankrupt  after  he  has  entered  into  a  contract,  should 
put  an  end  to  and  disturb  the  pecuniary  interests  which 
the  other  persons  had  in  the  contract.  It  is  not,  at  all 
events,  a  ground  for  setting  aside  the  award;  for  the 
Defendant  may  contest  the  matter  in  another  way  if  the 
objection  be  well  founded.  I  think  on  none  of  these 
grounds  the  application  ought  to  prevail. 

Rule  discharged  with  costs. 


January  31. 


HoBDELL  V.  Miller. 


An  arbitrator,  HPHIS  cause  was  referred  to  an  arbitrator,  who  found 
to  ^^^J\^  all  the  issues  in  favour  of  the  Plaintiff;  assessed 
been  referred  general  damages  on  such  finding ;  and  ordered  the  De- 
found  all  the  fendant  to  pay  a  sum  of  money  and  costs  on  the  1st  of 
wWdl'wM'*^  Z)^c«ii6eTl8S9,  whichfellona&mdfly. 
an  issue  on 

a  Bet-oflf,  in  Donoling  moved  to  set  aside  the  award,  on  the  inround 

favour  of  the  ,               ^      ,      .            /.        ,  .     r              <<    i     J?.  .    •/«• 

Plaintiff,  and  that  among  the  issues  found  in  favour  of  the  Plaintiff 

assesaed  ge-  was  an  issue  on  a  set-off,  on  which  damages  could  not 

^n'auch  fin^  ^  assessed ;  and  yet  the  arbitrator  had  assessecbdamages 

ing;  he  on  all  the  issues  found  for  the  Plaintiff:  that  he  ought 

ordered  a  cer-  ^q|.  ^  jjgy^  ordered  costs  to  be  paid  in  December  before 
the  Defendant  could  have  an  opportunity  of  applWog  to 
the  Court  to  set  aside  the  award ;  and  still  l^s  to  have 


costs  to  be 
paid  on  a 
Sunday,  and 
before  De- 
fendant could 
have  an  op- 

moTing  to  set  ^^  ^^^  ^^  which  damages  could  be  assessed :  it  is  a  little 
aside  the 
award : 

Held,  that  these  were  no  grounds  for  setting  aside  the  award. 


required  payment  on  a  Sunday. 

TiNDAL  C.  J.     <<  Damages  on  all  the  issues"  means^ 
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iDaccurate,  but  very  intelligible.  As  to  payment  on  Sun^        1840. 
dat/^  if  the  Defendant  pays  on  Monday  he  will  not  be  at- 
tached ;  and  the  payment  of  the  costs  would  not  preclude 
ao  application  to  the  Court. 

Rule  refused* 


notice  from  a 
mongagee  not 


Murdoch  v.  Taylor.  JunmrtfSi, 

I^EBT  for  6/.  6s.  Od.  rent  arrear.  Defendant 

Blatchy  claiming  as  mortgagee,  gave  notice  to  ^^'iJ^s"^^* 

the  Defendant  not  to  pay  rent  to  the  Plaintiff;  where-  j^^j.  and  hav- 

upon  the  Defendant,  upon  an  affidavit  that  he  was  ready  i^ig  received 

to  pay  the  rent  but  for  the  claim  which  had  been  made, 

obtained  a  rule  nisi  for  Blotch  to  interplead.     Btatch  to  payTh 

imnaediately  cave  up  his  claim,  and  declined  to  appear  ^"-'^^  ***  Pkin- 
..        ,      \  ^'^         tiff,  obiained 

to  this  rule  :  but  ^  ,^1,  f^,  ^^e 

niongaget  to 
Talfourd  Seijt,  who  appeared  on  behalf  of  the  Plain-  inurpbad; 
tiff,  prayed  that  Blotch  fhight  be  barred,  and  that  the  ha^i^ff^df !^*^ 
Defendant  might  pay  to  the  Plaintiff  his  costs  of  the  rule.  cliriLd  to  ap- 
The  Defendant  could  have  no  claim  to  costs  except  P"^.^^  ^° 
where  the  Plaintiff  had  a  remedy  over  against  the  wrong  t'ourt  ordered 

doer :  Pitchers  v.  Edney.  {a)  t^at  each 

party  should 

M^Mahonj  contra^  contended,  that  the  Defendant  gfijie  f^|e, 
was  entitled  to  his  costs  of  the  rule,  either  by  an  order 
on  the  claimant  Blotchy  or  by  an  order  on  the  Plaintiff; 
for  the  fund,  which  here  was  the  rent,  was  insufficient. 
In  cases  like  the  present,  courts  of  equity  always  indem- 
nified the  stakeholder ;  Aldrich  v.  Thompson  {b) ;  and  the 
courts  of  law  had  adopted  the  same  principle :  Dueor  v. 
Mockintosh{c);  Cotter  y.  The  Bank  of  England  {d);  Parke 

(a)  4  New  Cases,  724.  (c)    S  M.    S^    Scott,    174. 

(6)  2  Br.  Ch.  Ca.  149.  2  DowL  734. 

(d)  Ibid.  180.  2Dowl.728. 
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▼.  Linnett  (a) ;  Agar  v.  Blethyn  (i) ;  Reeves  v.  Barraud.  (r) 
In  those  cases,  it  was  true,-  the  claimants  appeared  to  the 
rule ;  but  the  equities  of  the  stakeholder  were  not  altered 
because  the  claimant  refused  to  appear ;  for  the  Court 
might  always  deal  with  the  fund  in  dispute,  and  where 
that  was  insufficient,  might  make  an  order  on  the  claim* 
ant.  Thus  in  Bowdler  v.  Smith  (^),  where  an  adverse 
claim  was  set  up  to  goods  seized  by  the  sheriff,  who  ap- 
plied to  the  Court  under  the  Interpleader  Act,  and  the 
claimant  did  not  appear,  the  Court  barred  his  claim,  and 
made  him  pay  the  judgment  creditor  his  costs  of  appear- 
ing on  the  sheriff's  rule*  In  Perkins  ▼•  Burton  {e)f 
under  similar  circumstances,  the  claimant  was  ordered  to 
pay  the  judgment  creditor  his  costs,  unless  he  shewed 
cause  within  four  days.  Those  cases  were  recognised 
in  Shuttleworth  t.  Clark  (g) ;  and  though  in  Lambert  ▼. 
Cooper  (A),  where  the  claimant  did  not  appear,  the 
Court  made  each  party  pay  his  own  costs,  yet  there  the 
earlier  decisions  were  not  cited. 


BosANQUET  J.  The  first  section  of  the  Interpleader 
Act,  1  &  2  fF.  4.  r.  58.,  which  gives  the  Court  a  general 
discretion  as  to  costs,  applies  only  to  the  case  where  the 
claimant  appears.  By  the  third  section,  if  he  fails  to 
appear,  the  Court  may  declare  him  barred  as  against  the 
Defendant,  but  their  jurisdiction  as  to  costs  is  confined 
to  orders  between  the  Defendant  and  the  Plaintiff.  The 
Court  therefore  cannot  order  the  costs  here  to  be  paid 
by  the  claimant.  There  is  no  fund  in  Court ;  and  it 
would  be  most  unreasonable  to  order  the  Plaintiff  to  pay 
the  costs  out  of  the  rent  he  seeks  to  recover,  because  a 
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third  person  has  made  a  claim  to  it  which  he  does  not 
pretend  to  enforce. 

£b8&in£  J.  i  am  of  the  same  opinion.  This  case  falls 
within  the  third  section,  under  which  We  can  make  no 
otder  as  to  costs  against  the  claimant;  and  it  would  be 
Unjust  to  make  the  Plaintiff  pay  out  of  his  rent  costs 
occasioned  by  a  claimant  who  does  not  even  appear  to 
enforce  his  claim. 


295 


1840. 


MUBDOOH 

V. 

Tatlob. 


Maule  J.  The  third  section,  which  alone  applies  to 
die  present  case,  gives  no  authority  to  the  Court  to 
award  costs  except  as  between  the  Defendant  and  the 
Plaintiff.  We  cannot  order  them  to  be  paid  by  a 
claimant  who  does  not  appear ;  and  if  they  were  to  be 
paid  by  the  Plaintiff  in  cases  such  as  the  present,  his 
whole  rent,  without  any  de&ult  on  his  part,  might  be 
absorbed  by  his  tenant's  listening  to  a  claimant  who 
never  meant  to  proceed  in  a  court  of  law. 

Rule  absolute,  that  the  claimant  be  barred 
as  against  the  Defendant ;  that  each  party 
pay  his  costs  of  this  rule ;  and  that  pn> 
ceedings  be  stayed  on  payment  of  the 
debt  and  costs  of  the  action. 

TiKDAL  C.  J.  was  absent  at  the  Privy  Council. 
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January  31.  AnDERSON  V.  WeSTON  and  BaDCOCK. 

Intheabsence  rpHE   Plaintiff  declared  on  a  bill  of  exchange  for 
of  eviaenoe  to    X         ,  ,      ,  ^ »        ,   ^t.  ,  i        i 

the  contrary,  ^9^*  ^9^-  ^^'^  drawn  on  Edward  Hickman  by  the 

a  bill  of  ex-     Defendants  on  the  2d  of  February  1888,  payable  three 

be*uke  ™to  *    months  after  date ;  indorsed  by  the  Defendants  to  James 

hare  been        Anderson^  and  by  him  to  the  Plaintiff;  presented  to 

iasned  at  the     Hickmaru  and  by  him  dishonoured :  whereof  the  Defend- 
time  it  bears  ,     ,        . 

date.  ^^^  "A^  notice. 

And  where       Badcock  suffered  judgment  to  go  by  default, 
ment'^^^'no        Weston  pleaded,  first,  that  he,  together  with  WesUm^ 
date.  Held,      did  not  make  the  said  bill  of  exchange,  in  manner  and 
that  it  was       fom,,  inc. ;  secondly, 

to  ^lury  to      T^^^  he  did  not  with  Badcock^  indorse  the  ImU  in 
determine,       manner  and  form. 

from  the  dr-       ^^  ^j^^  ^^i  j^f^^^  jYnrfo/  C.  J.,  it  appeared  that  on 

cumfttances  '^^ 

attending  the   ^^  ^^^^  of  March  1838  a  notice  appeared  in  the  Ga^ 

transfer  of  the  zette  that  the  partnership  between  Weston  and  Badcock 
at  which  the    ^*^  '^^^^  dissolved  on  the  29th  o(  December  1837f  pur- 
indorsement     suant  to  an  agreement  between  them  and  the  award  of 
was  made.       ^  arbitrator  made  January  30th  1838.     The  bill  and 
its  indorsement  were  proved  to  be  in  the  handwriting  of 
Badcock^  but  no  evidence  was  given,  other  than  the  date 
on  the  bill,  to  shew  that  it  had  been  drawn  or  indorsed 
previously  to  the  20th  of  March.     The  action  was  com- 
menced in  July  1838. 

'  It  was  objected  on  behalf  of  the  Defendant  Weston^ 
that  some  further  evidence  ought  to  have  been  given  by' 
the  Plaintiff  to  shew  that  the  bill  was  indorsed  pre- 
viously to  the  20th  of  Marchy  when  the  public  received 
the  first  intimation  of  the  dissolution  of  the  partnership. 
Tindal  C.  J.  left  it  to  the  jury  to  say  whether  the  indorse- 
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ment  was  made  before  or  after  that  time,  and  a  verdict 
was  found  for  the  Plaintiff,  with' leave  for  Weston  to 
move  to  set  it  aside  and  enter  a  nonsuit  instead,  on  the 
above  objection. 


1840. 
Anderson 

V. 

Weston. 


Barstam  having  obtained  a  rule  nisi  accordingly, 


Humfrey  shewed  cause.  There  was  no  evidence  of 
fraud  in  any  of  the  transactions  touching  this  bill;  and 
where  the  transactions  are  not  impeached,  the  general 
rule  is,  that  instruments  are  presumed  to  have  been 
written  at  the  time  they  bear  date.  Thus  in  Smith  v. 
Battens  (a)  it  was  held  that  indorsement  on  a  promissory 
Dote  admitting  the  receipt  of  interest  must  be  taken  to 
have  been  written  at  the  time  the  date  expressed ;  in 
Htmt  V.  Massey  (i),  and  Goodtitle  dem.  Baker  v.  Afc7- 
bum  [c)j  there  were  similar  decisions  with  respect  to  a 
letter ;  and  in  Sinclair  v.  Baggcdey  {d)  it  was  held,  that 
a  written  paper,  containing  a  statement  of  mutual  ac- 
counts between  a  creditor  and  a  bankrupt  by  whom  it 
was  signed,  and  bearing  date  previous  to.  the  bf^nk- 
ruptcy,  shewing  a  balance  due  to  the  creditor,  was  prima 
Jade  evidence,  as  against  the  assignees,  in  an  action 
brought  by  them  against  the  creditor,  that  it  was  written 
at  the  time  it  bore  date.  It  is  true,  that  in  Dickson 
T.  Smith  {e)i  where  the  defendant  proposed  to  set  off, 
against  a  demand  by  assignees  of  a  bankrupt,  cash  notes 
of  the  bankrupt  payable  to  the  bearer,  and  dated  before 
the  bankruptcy,  it  was  held  that  he  must  shew  they 
came  to  his  hand  before  the  bankruptcy ;  but  that  was 
not  on  the  ground  that  the  notes  were  not  to  be  pre- 
sumed to  be  written  when  they  bore  date,  but  that  the 


(a)  \Moo.S^IUjh.S4il. 
(c)  2  Meei.  <^  WeUb.  853. 


(tf)  4iMees.S(WeUb.  312. 
(c)  6  T.  R.  57. 
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defendant's  set-off  was  not  made  out  unless  they  were 
also  delivered  to  him  before  that  time.  So  in  the  case 
of  assignees  who  are  seeking  to  set  up  a  right  by  proof 
of  a  petitioning  creditor's  debt,  it  must  be  shewn  that 
the  subject  of  that  debt  was  in  existence  before  the 
bankruptcy;  and  therefore  in  Wright  y.Lainson (a),  the 
assignees  were  required  to  shew  that  the  documents  on 
which  they  relied  to  establish  such  debt  was  in  exist- 
ence before  the  bankruptcy.  But  a  bill  of  exchange  in 
an  ordinary  case  must  be  taken  to  have  been  made  and 
indorsed  at  the  time  it  bears  date.  To  hold  otherwise 
would  occasion  great  embarrassment  in  the  mercantile 
worlds  and  be  inconsistent  with  the  principle  on  which 
instruments  thirty  years  old  are  admitted  without  proof 
of  execution. 


Barstow.  Admitting,  for  the  purpose  of  argument, 
that  the  rule  is  such  as  it  has  been  described  with  respect 
to  instruments  which  bear  a  date,  yet  where  the  instru- 
ment or  signature  which  is  to  confer  a  title  bears  no 
date,  the  plaintiff  must  make  out  his  case  by  shewing  it 
was  in  existence  at  a  time  which  would  give  him  a  right 
to  sue.  Here,  the  indorsement,  which  constituted  the 
Plaintiff's  title,  bore  no  date :  the  Plaintiff,  who  pro- 
ceeded on  the  supposition  of  a  partnership,  was  bound 
to  shew  an  actual  or  ostensible  partnership  at  the  time 
of  the  indorsement;  but  he  shewed  neither;  for  the 
existence  of  a  partnership  in  December  did  not  entitle 
him  to  a  presumption  that  it  continued  till  February  fol- 
lowing, when  the  bill  was  drawn ;  still  less  till  March^ 
when  the  dissolution  was  announced  in  the  Gazette.  In 
Smith  V.  Battens  the  indorsements  bore  a  date  which 
till  the  transaction  was  impeached  might  beprim&Jbcie 


(a)  2  Mee9.  Sf  JFMt.7S9' 
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evidence  that  they  were  written  at  the  time  of  the  date ; 
so»  in  the  other  cases,  a  date  was  expressed ;  here  the  in- 
dorsement bore  no  date,  and  the  fairness  of  the  trans- 
action was  impeached  by  the  date  of  the  bill  and  the 
circumstance  that  the  party  who  drew  and  indorsed  it 
had  allowed  judgment  to  go  by  default* 

Cur.  adv.  vuU. 


1840. 


Andbbson 

V, 

Wbston. 


BosANQUET  J.  In  the  case  of  Anderson  v.  Weston^ 
which  was  argued  before  my  three  learned  brothers 
and  self  in  the  absence  of  my  Lord  Chief  Justice,  I 
am  to  state  the  opinion  of  those  Judges  who  heard 
diat  case. 

The  cause  was  tried  at  Guildhall  before  my  Lord 
Chief  Justice,  and  was  an  action  on  a  bill  of  exchange, 
dated  the  2d  of  February  in  the  last  year.  It  was  an 
action  against  the  Defendants  Weston  and  Badcocki  as 
drawers  and  indorsers  of  that  bill. 

Badcoek  suffered  judgment  to  go  by  default :  Weston 
pleaded,  first,  that  he  did  not  draw ;  secondly,  that  he 
did  not  indorse :  these  were  the  two  issues.  It  appeared 
that  Weston  and  Badcoek  had  been  in  partnership  in 
business ;  that  by  agreement  between  themselves,  they 
agreed  to  dissolve  that  partnership  upon  the  29th  of 
December^  18S8,  but  the  dissolution  was  not  advertised 
in  the  Gazette^  or  notified  to  the  public  until  the  20th  of 
March^  1839 ;  so  that,  as  far  as  the  public  were  con- 
cerned, and  as  far  as  the  holder  of  this  bill  was  con- 
cerned, he  had  no  notice  of  the  dissolution  of  this 
partnership  until  the  20th  of  March  1839,  that  is,  about 
seven  weeks  after  the  date  of  the  bill. 

The  bill  was  proved  to  have  been  written,  signed,  and 
indorsed  in  the  handwriting  of  Badcoek^  who  had  suf- 
fered judgment  by  default;  and  the  question  was, 
whether  there  was  sufficient  evidence  to  affect  Weston 
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with  being  the  drawer  and  indorser  of  this  bill,  Badcock 
having,  as  far  as  the  public  were  concerned,  authority  to 
draw  and  indorse  a  bill  in  the  name  of  the  partnership 
as  long  as  the  public  were  not  apprised  of  the  dissolution 
of  the  partnership  which  he  had  been  carrying  on  in 
conjunction  with  the  other  Defendant*  The  bill  being 
proved  to  be  in  his  handwriting,  and  dated  on  the  2d 
of  February  1839,  the  question  was,  whether  that  was 
not  primd/acie  evidence  of  its  having  been  drawn  at  the 
time  it  bore  date.  It  was  insisted  on  the  part  of  the 
Defendant  Weston,  that  it  was  incumbent  on  the  Plaintiff 
to  give  some  proof  in  order  to  shew  that  the  bill  was 
made  at  the  time  it  purported  to  bear  date,  or  at  least 
before  the  time  when  the  dissolution  of  the  partnership 
was  made  public.  The  question  is,  what  is  the  general 
rule  of  law  on  the  subject,  where  an  instrument  is  proved 
to  be  in  the  handwriting  of  a  party,  and  to  bear  a 
certain  date ;  whether  that  is  evidence  as  to  the  time  of 
making  the  instrument;  —  that  it  is  not  conclusive  evi- 
dence Is  perfectly  clear; — the  question  is,  whether  it  is 
not  prim&  facie  evidence. 

Before  I  advert  to  any  of  the  authorities  on  the  sub- 
ject, it  is  material  to  consider  what  has  been  the  con- 
stant practice  when  instruments  are  produced  at  nist 
priusy  in  proof  of  an  issue  which  is  to  be  tried  betweei; 
the  parties. 

Now  when  a  deed  b  produced,  and  the  execution  of 
that  deed  is  proved  by  the  subscribing  witness,  or  by 
accounting  for  the  absence  of  the  subscribing  witness  by 
death  or  otherwise,  and  proving  the  signature,  and  that 
deed  bears  a  date,  as  far  as  my  experience  goes,  that  date 
has  uniformly  been  taken  to  be  primd  facie  evidence 
that  the  deed  was  executed  at  the  time  when  it  purports 
to  bear  date.  It  is  the  practice  in  cross-examination  to 
inquire  whether  the  deed  was  executed  when  it  bears 
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date,  but  I  certainly  never  heard  it  contended  that  it 
was  part  of  the  proof  of  the  person  producing  the  instru- 
ment not  only  to  give  evidence  of  the  execution  of  the 
instrumenty  but  in  the  first  instance,  and  before  any  evi- 
dence is  offered  to  render  doubtful  the  time  of  making 
the  instrument,  that  it  was  executed  at  the  time  it  bears 
date. 

This  is  the  case  not  merely  with  respect  to  instru- 
ments binding  on  the  person  of  the  party  in  the  cause, 
but  also  with  respect  to  his  title  where  a  deed  of  con- 
veyance comes  from  third  parties. 

But  there  is  another  case  which  may  be  put  on  the 
subject,  which  is  a  very  strong  one  in  proof  of  this  being 
the  general  rule :  that  is  this.  It  is  a  general  rule  that 
an  instrument  SO  years  old  proves  itself,  provided  it  be 
produced  from  the  proper  custody :  if  an  instrument  be 
produced  from  a  custody  where  deeds  of  that  descrip- 
tion ought  to  be,  then  if  the  instrument 'be  SO  years  old, 
there  is  no  necessity  for  further  proof. 

What  is  the  meaning  of  its  being  30  years  old? 
Parties  are  not  called  on  to  prove  that  that  deed 
has  been  in  existence  for  80  years ;  if  it  bears  date  30 
years  before  the  time  of  its  production,  the  course  is, 
unless  it  be  impeached,  to  receive  that  as  proof  of  the 
instrument 

There  is  one  exception  to  which  there  are  several 
cases  which  apply;  it  is  not  necessary  to  go  through 
them  in  detail ;  that  is,  where  a  bill  or  note  is  produced 
for  the  purpose  of  proving  a  petitioning  creditor's  debt 
to  support  a  proceeding  in  bankruptcy:  in  that  case, 
though  there  may  be  some  variations  between  the  different 
decisions  relating  to  that  subject,  I  apprehend  it  may  be 
taken  to  be  now  settled  that  some  evidence  besides  the 
date  is  necessary  to  shew  that  the  instrument  produced 
for  that  purpose  had  its  existence  before  the  act  of 
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bankruptcy  took  place.  But  the  groand  for  requiring 
that  proof  appears  to  be  a  yery  reasonable  and  substan- 
tial one,  which  is  this ;  that  a  proceeding  in  bankrupt^ 
difiers  from  an  ordinary  suit  The  ettect  of  a  proceed- 
ing in  bankruptcy  is  retrospective,  and  the  object  of  it  is 
to  invalidate  all  transactions  which  have  taken  place 
between  the  act  of  bankruptcy  and  the  time  when  the 
commission  takes  effect.  In  order,  therefore,  to  support 
such  an  instrument  bearing  date  before  the  act  of  bank- 
ruptcy, it  may  well  be  necessary  to  give  evidence  in  ad- 
dition to  the  date. 

On  the  other  hand,  there  are  several  cases  which  ap- 
pear to  recognise  the  general  rule.  I  will  first  advert  to 
that  which  has  been  established  by  a  variety  of  dedsions^ 
as  having  been  the  rule  of  law  prior  to  the  late  statute 
9  6. 4.  c.  14.  s.  8.,  I  mean  the  reception  of  the  indorse- 
ment, in  the  handwriting  of  the  holder  of  the  instrument, 
of  the  receipt  of  interest,  or  of  part  of  the  principal,  with 
a  date  annexed  to  such  indorsement,  for  the  purpose  of 
shewing  that  there  has  been  an  acknowledgment  of  the 
transaction  within  the  period  to  which  the  Statute  of 
Limitations  will  apply.  That  was  established  as  a  rule 
by  cases  in  the  House  of  Lords,  and  came  before  ray 
brother  Taunton  in  the  case  of  Smith  v.  Battens  {a)^  where 
the  indorsement  was  prior  to  the  statute  of  George  IV. 
There  had  been  a  question  with  respect  to  the  pro- 
priety of  the  reception  of  such  indorsements,  considering 
by  whom  the  indorsements  were  made  —  by  the  party 
himself  and  for  his  own  benefit.  That  question  has  now 
been  put  an  end  to  by  the  statute.  But  the  case,  as  far 
as  it  goes,  appears  to  me  to  recognise  this  principle, 
that  if  the  memorandum  or  the  indorsement  be  itself 
receivable,  and  not  objectionable  on  account  of  the 


(a)  lMoo.SflM.3^1. 
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to  be  the  time  when  the  money  was  received.     The       

case  before  my  brother  Taunton  was  this.  The  note,  A^^^^s^c^^^ 
when  produced,  had  several  indorsements  upon  it,  pur-  Webtun* 
porting  to  be  receipts  for  payment  of  interest:  they 
were  unsigned ;  and  the  last  bore  date  before  the  1st  of 
February  1829,  and  within  six  years  before  the  com- 
mencement of  the  action.  A  witness  was  called  who 
proved  that,  in  January  1851,  Elizabeth  HiU  placed 
the  note  in  hb  hands,  then  having  these  indorsements 
upon  it  It  was  objected  for  the  defendant,  that  it 
should  be  shewn  in  whose  handwriting  the  indorsements 
were  made,  and  also  that  they  were  made  before  the  1st 
of  January  1829,  masmuch  as  by  the  statute  9  G.4. 
c  14.  s.  S.,  such  indorsements  made  after  that  day  could 
not  be  received  in  evidence  for  the  purpose  of  taking 
the  case  out  of  the  Statute  of  Limitations,  if  they  were 
made  by  or  on  behalf  of  the  plaintiffs.  My  brother 
TaunUm^  in  stating  his  opinion,  says,  ^^  I  entertain 
some  doubt  as  to  the  first  point ;  but,  upon  the  whole, 
I  think  that  the  delivery  by  Mrs.  HiU  of  the  note 
with  the  indorsements  then  upon  it,  is  evidence  that 
they  were  made  by  her  authority ;  if  so,  it  is  the  same 
thing  as  if  those  indorsements  had  been  written  by  her 
own  hand.  As  to  the  /fW,  I  have  no  doubt ;  if  the 
in  dorsements  were  not  written  at  the  time  they  pur- 
port to  bear  date,  it  lies  on  the  defendant  to  prove 
it :  in  the  absence  of  all  evidence  to  the  contrary,  I 
shall  assume  that  they  were  written  at  the  time  they 
bear  date^"  Clearly,  therefore,  it  recognises  the  general 
principle,  provided  the  indorsement  itself  had  been  re- 
ceived. 

There  is  another  case  of  Hunt  v.  Massey.  (a)    That 

(a)  5JB.  4ildo/.902. 


304 


HILARY  TERM, 


1840. 
Anderson 

V, 

Weston. 


was  the  case  of  an  action  brought  on  a  bill  of  exchange 
for  101/.  The  defendant  pleaded  infancy,  and  proved 
that  at  the  time  he  accepted  the  bill  he  was  under  age. 
A  letter  was  then  produced  written  by  him,  which  bore 
date  subsequent  to  the  time  of  his  coming  of  age,  and 
requested  a  friend  to  pay  the  plaint ifip  10]/.  It  was 
objected  that  the  defence  being  infancy,  and  there  being 
no  other  proof  of  the  defendant's  having  acknowledged 
the  acceptance  but  his  letter,  bearing  date  subsequently 
to  his  majority,  that  letter  might  have  been  written  by 
him  at  the  same  time  he  executed  the  acceptance,  for 
the  purpose  of  satisfying  the  tradesman  on  the  subject. 
Some-  proof,  therefore,  ought  to  have  been  given  to 
shew  that  that  writing  was  subsequent  to  his  majority. 
However,  the  Court  held  that  the  letter  must  be  taken 
to  have  been  written  at  the  time  it  bore  date. 

There  is  then  another  case  which  appears  to  me  to 
be  a  strong  one,  which  was  decided  recently  in  the 
Court  of  Exchequer:  the  case  of  Sinclair  v.  Bagga" 
ley.  {a)  That  was  an  action  brought  by  assignees  of  a 
bankrupt  against  a  person  indebted  to  the  bankrupt: 
the  defendant  produced  an  account  drawn  up  by  the 
bankrupt;  and  in  the  result  of  that  account,  taking 
the  dates  to  be  true,  the  balance  was  in  favour  of  the 
defendant  It  was  objected  that  the  assignees  were 
not  to  be  bound  by  an  act  of  the  bankrupt  which  might 
have  taken  place  after  the  act  of  bankruptcy,  and  there- 
fore some  proof  ought  to  have  been  given  to  shew  that 
that  account  was  drawn  up  before  the  act  of  bankruptcy . 
However,  the  dates  in  the  account  purporting  to  be 
before  the  act  of  bankruptcy,  the  Court  held  that, 
unless  there  was  something  to  impeach  the  proof  of 
those  dates,   they  must  be   taken   to  be  primd  fade 


(a)  ^Mee8.SsWeUb.312. 
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true,  and  therefore  that  the  defendant  was  entitled  to 
jodgmenL 

This  case)  then,  recognises  the  general  rule ;  and,  on 
these  grounds,  my  learned  brothers  and  myself  are  of 
opinion  that,  unless  the  date  of  the  instrument  be  im- 
peached by  evidence,  it  shall  be  considered  the  true 
date. 

So  for  as  to  the  date  of  this  bill  of  exchange*  The 
next  question  is  one  on  which  it  is  not  necessary  to  say 
much.  It  is,  that  there  was  no  proof  when  the  in- 
dorsement was  made ;  that  the  indorsement  might  have 
been  made  as  well  after  the  time  when  the  dissolution 
of  partnership  was  notified  to  the  public,  as  before: 
and  if  this  were  to  be  treated  as  a  point  of  law  merely, 
as  to  the  prAnd  facte  efiect  of  the  indorsement,  it  would 
not  stand  on  the  same  footing  as  that  of  the  date  of 
the  instrument,  because  the  indorsement  bears  no  date : 
but  the  Lord  Chief  Justice  did  not  so  consider  it,  because 
he  left  the  circumstances  of  the  case  to  the  jury,  for 
them  to  say  whether  or  not  in  their  opinion  the  indorse- 
ment was  made  before  or  after  notice  of  the  time  of 
the  dissolution  of  partnership. 

The  circumstances  of  the  case  were,  that  the  agree- 
ment for  dissolution  of  partnership  was  executed  on  the 
29th  oi  December^  that  the  notification  of  it  to  the  public 
was  not  made  till  the  20th  of  March  following,  and 
that  the  bill  was  made  payable  to  the  drawer's  own 
order.  The  question  left  to  the  jury  was  this,  whether 
it  was  not  sufficient  to  satisfy  them  that  the  bill  had 
been  issued  shortly  after  the  time  it  bore  date,  that  the 
drawers  of  the  bill  themselves  were  the  payees  of  it  and 
the  indorsers.  For  what  purpose  could  a  mercantile 
house  draw  a  bill  payable  to  themselves,  and  indorse  it, 
unless  for  the  purpose  of  either  paying  away  money 
immediately,    or    very    shortly    after,    or   of   raising 
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money,  or  of  making  use  of  the  bill  in  some  way  o^ 
other  ? 

This  was  left  to  a  jury  conversant  with  matters  of 
business,  and  they  found  that  to  be  a  very  just  infer- 
ence: but  that  is  not  the  question  here.  This  is  a 
motion  to  enter  a  nonsuit ;  and  the  question,  therefore, 
is,  whether  there  was  any  evidence  to  go  to  the  jury 
that  that  indorsement  was  prior  to  the  time  when  the 
notice  of  the  dissolution  of  partnership  appeared.  For 
the  reasons  given,  we  think  there  was,  and  therefore 
this  rule  must  be 

Dischai^ged. 


January  SI.      Knocker  V.  BuNBURT  and  Wife  and  Others. 


Testator,  pos*  "D  Y  order  of  the  Vice-Chancellor  the  following  case 
and  personal  ^^  submitted  for  the  opinion  of  this  Court:  — 

property,  de-       By  an  indenture  of  lease,  bearing  date  the  17th  of 

sired  his  ex-    j^ugust  1 706,  and  made  between  James  BuOer.  therein  de- 
ecutors,  out  Mii»,  ,rw«  »*.  nii 

of  such  mo-     scribed,  of  the  one  part,  and  ThoTnas  Bunbury  of  the  other 

nies  of  bis  as  part,  the  said  J.  Butler  granted,  demised,  and  to  farm 

to  Aeir'hands   ^^  ^^^  ^^  ^^^'^   ^*  ^^^^^^^  *H  that  the  town  and 
to  purchase      lands  of  Cranevonatii  containing  by  estimation  4*61  acres, 
situate  in  the  county  of  Carlow,  in  IreUmdy  as  fully  and 
amply  as  the  same  were  then  lately  held  by  John  Dillon 
and  his  undertenants,  with  their  appurtenances,  to  hold 


t^o  annuities 
for  W.  and 
her  children : 
with  regard 


to  the  rest  of 

his  property,  of  what  kind  soever,  he  desired  his  executors  after  payment  of  hia 
debts,  to  pay  and  make  over  the  whole  to  bis  daughter  M.,  the  wife  of  J9.,  and 
to  the  children  of  his  daughter  after  her  decease :  Held,  that  the  executors  took 
a  power  to  settle  the  freehold  property  upon  the  daughter  for  life,  with  re- 
mainder after  her  decease  to  her  children  and  their  heirs. 
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the  same  unto  T.  Bunbury,  his  heirs  and  assigns,  during 
the  lives  of  the  several  persons  therein  named ;  and  in 
the  indenture  there  was  a  covenant  for  the  perpetual 
renewal  of  the  lease  in  the  manner  and  upon  terms 
therein  mentioned. 

The  lease  had  from  time  to  time  been  renewed  upon 
the  dropping  in  of  the  lives  named  in  the  lease  and  in 
the  subsequent  renewals  thereof,  pursuant  to  the  cove* 
nant  in  the  indenture  of  lease  contained,  and  by  divers 
mesne  conveyances  and  assurances,  the  premises  men- 
tioned  in  the  indenture  of  lease  were  vested,  at  the  time 
of  the  date  of  the  indentures  next  herein-after  set  forth, 
in  Mary  Bunbuty^  for  the  lives  of  his  Royal  Highness 
Prince  Adolphm  Frederick^  Hugh  Mill  Bunbury^  and 
Humphrey  Freestone,  and  the  life  of  the  survivor  of 
them. 

By  certain  indentures  of  lease  and  release,  bearing 
date  respectively  the  27th  and  28th  of  April  1808,  the 
release  made  between  the  said  Mofy  Bunbury  of  the 
one  part,  and  Welsh  Hamilton  Bunbwy  of  the  other,  for 
the  considerations  therein  mentioned,  the  said  M.  Bun^ 
burygBLve,  granted,  released,  assigned,  transferred,  and  set 
over  unto  the  said  JV*  H.  Bunbury^  his  heirs  and  assigns, 
all  the  town  and  lands  of  Cronetxman,  described  and 
comprised  in  the  indenture  of  lease  of  the  17th  of  August 
1706,  to  hold  the  same  and  the  said  indenture  of  lease, 
unto  and  to  the  use  of  W.  H.  Bunbury^  his  heirs  and 
assigns,  during  the  continuance  of  the  said  lease  for 
lives,  with  renewal  for  ever. 

The  said  W*  H,  Bunbury  being  seised  and  possessed 
of  the  said  lands,  duly  made  and  published  his  last  will 
and  testament  in  writing,  attested  by  three  witnesses,  and 
bearing  date  the  30th  of  April  1833,  as  follows :  —  **  I, 
Welsh  Hamilton  Bunburyy  being  at  this  time  in  sound 
mind,  do  hereby  nominate  John  Halcombe  and  William 
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Knocker  executors  of  this  my  last  will  and  testament.  I 
desire  my  executors  to  purchase  out  of  such  monies  be- 
longing to  me  as  may  come  to  their  hands,  the  sum  of  1 00/. 
per  annum,  to  be  paid  by  them  to  Mrs.  Ann  Withering" 
ton,  the  widow  of  the  late  Colonel  Witheringtony  during 
the  term  of  her  natural  life ;  and  I  desire  them  to  pur- 
chase the  further  sum  of  100/.  per  annum,  to  be  paid  in 
equal  portions,  during  the  term  of  the  natural  life  of 
each,  to  the  children  of  the  said  Mrs.  Ann  Witherington 
and  of  the  late  Colonel  Witherington.  And  with  regard 
to  all  the  rest  of  my  property  of  what  kind  soever,  I  do 
hereby  desire  my  executors,  after  paymerU  of  my  Just  and 
law/id  debts  andjuneral  expenses,  to  pay  and  make ,  over 
the  whole  to  my  beloved  daughter  Mary  Diana  Bunbury, 
the  wife  of  Henry  Mill  Bunbury,  of  Marlston,  Berkshire, 
and  to  the  children  of  my  said  daughter  after  her  de- 
cease.    Witness,"  &c. 

The  testator  departed  this  life  shortly  after  the  date 
of  his  said  will,  without  having  revoked,  or  altered  the 
same,  and  leaving  the  said  M.  D.  Bunbury,  his  only 
child  and  heiress  at  law,  him  surviving. 

The  questions  for  the  opinion  of  the  Court  were. 

First,  Whether  the  executors  of  the  testator  took  any 
and  what  estate  or  interest  under  the  will  in  his  said 
freehold  property ;  and  if  not, 

Secondly,  Whether,  under  the  will,  they  had  any 
and  what  power  over  the  said  freehold  property. 

The  case  was  argued  in  Trinity  term  by 


K  V.  Richards  for  the  Plaintiff. 

The  executors  take  the  legal  estate  in  the  lands  in 
question,  under  this  will,  or  at  least  a  power  over  them, 
to  be  exercised  under  the  will. 

The  word  property  is  as  comprehensive  as  the  word 
estate,  under  which  the  legal  interest  in  land  has  been 
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constantly  held  to  pass  in  devises  where  no  expressions 
are  to  be  found  in  the  will  to- control  such  a  construc- 
tion; and  none  such  can  be  pointed  out  here.  The 
object  of  the  testator  was  to  provide  for  his  daughter 
and  her  children  living  at  her  decease,  out  of  his  landed 
estate ;  and  accordingly  he  desires  his  executors  to  pay 
the  annuities  bequeathed  to  friends  out  of  the  monies 
that  may  come  to  the  executor's  hands ;  but  the  rest  of 
his  property,  after  payment  of  his  debts,  he  desires 
them  to  make  over  to  his  daughter.  That  property, 
the  lands  in  question,  they  could  not  make  over,  or  pay 
debts  out  of  it,  unless  the  legal  estate  were  in  them ; 
and  the  order  to  make  it  over,  after  payment  of  debts, 
charges  the  real  estate.  2  Jarmarls  Powell  on  Devises^ 
c.  34.  p.  646.  At  all  events,  the  executors  must  have 
had  R  power  to  effect  these  objects,  for  the  intention  is 
clear,  and  no  particular  form  of  words  is  essential  to  the 
creation  of  a  power.  In  Patton  v.  Randall  {a\  which 
may  be  cited  for  the  Defendants,  the  executors  were 
held  not  to  take  an  implied  power  of  sale  where  the 
estate  was  given  to  other  persons,  though  the  testator 
had  directed  a  sale  on  certain  events  which  the  minority 
of  the  devisees  prevented :  here,  the  land  is  not  given 
to  any  other  person,  but  the  executors  are  desired  to 
make  it  over.  It  can  scarcely  be  contended  that  the 
testator  proposed  to  die  intestate  as  to  his  real  estate. 
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Stephen  Seijt.  for  the  Defendants. 

There  is  no  disposition  of  the  testator's  real  estate  in 
this  will ;  and  if  there  be  any,  it  is  only  the  grant  of  a 
power  to  the  executors  to  make  it  over  to  the  testator's 
daughter  in  tail. 

It  has,  indeed,  been  often  decided  that  the  word  pro^ 
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perty  is  sufficient  to  pass  real  estate ;  but  that  has  not 
occurred  in  any  case  where  the  word  has  been  employed 
in  a  devise  of  a  residue ;  nor  where  the  devise  has  been 
to  an  executor.  And  the  heir  cannot  be  disinherited 
unless  by  express  words  or  necessary  implication :  Motme 
V.  Heaseman.  {a)  In  Doe  dem.  Morgan  v.  Morgan  {b)^ 
it  is  true.  Lord  Tenterden  said  that  land  will  pass  to  a 
devisee  under  the  word  properfyj  unless  a  clear  intention 
be  expressed  to  the  contrary ;  but  that  is  the  first  case 
which  has  gone  so  far  against  the  heir ;  and  no  inten- 
tion to  pass  real  estate  under  the  word  properly  can  be 
collected  from  this  will ;  for  the  word  property  is  not 
more  comprehensive  than  the  word  esiate,  which,  when 
employed  in  a  devise  of  the  residue,  has  been  lield  not 
to  pass  land  if  preceded  or  accompanied  with  language 
descriptive  of  personal  property :  Cliffe  v.  Gibbons  (r), 
Marchant  v.  Ihvisden  (d).  Doe  dem*  Bunny  v.  Bout  {e\ 
Camfield  v,  Gilbert  (g),  Bebb  v.  Penoyre  (A),  Boe  dem. 
HeUing  v.  Yeud  {i\  Doe  dem.  Spearing  v.  Buckner  {k\ 
Doe  dem.  Hurrell  v.  HurreU  (/),  Chapman  v.  Prickett.{m) 
In  Doe  dem.  Wall  v.  Latiglands  (n)  there  was  nothing  to 
restrain  the  efiPect  of  the  word  property,  and  the  per^ 
sonal  estate  was  not  sufficient  to  pay  debts  and  legacies. 
Here,  the  previous  direction  is  to  purchase  an  annuity 
out  of  the  testator's  monies ;  the  executors  are  then  to 
make  over  the  residue  of  his  property :  there  is  no  gift  to 
them  or  to  any  other  person ;  and  they  can  only  make 
over  what  they  take  in  the  capacity  of  executors.  Thus, 
in  Bebb  v.  Penoyre^  it  was  held  that  the  fee  did  not  pass 


(a)  WiUes,lS%. 
(6)  3  TyripA.  179. 
M.  235. 

(c)  2  Ld.  Raym.  1324. 

(d)  Giib.  Eq.  Cos.  SO. 

(e)  7  Taunt.  79. 
(g)  3  Eait,  516. 


(h)  11  East,  l60. 
1  C.  S^  {%)  2  N.  R.  214. 

(k)  6  T.R.  610. 
(/)  5B.^AUl,18. 
(m)  6Bingh.602. 
(n)  14JE:o#«,S70. 
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by  a  reaiduary  clause,  whereby  the  testator,  after  several 
pecuniary  bequests,  ordered  the  lease  of  his  house,  with 
his  furniture,  to  be  sold,  and  all  the  rest  and  residue  to 
be  divided  amongst  other  persons,  and  appointed  exe- 
cotors;  for  socfa  division  of  the  rest  and  residue  must 
be  intended  to  be  made  by  the  executors  as  such,  and 
therefore  to  be  confined  to  personal  property.  And  the 
expression  make  over  is  applicable  rather  to  personal 
than  to  real  property:  if  the  testator  had  meant  real 
property  he  would  have  used  the  word  convey* 

As  to  the  argument  that  the  executors  take  the  real 
estate  here  in  order  to  effect  the  testator's  directions  as 
to  the  payment  of  debts,  in  all  the  cases  collected  in 
2  Powell  on  Devises,  646.,  in  which  such  directions 
were  held  to  be  a  charge  on  the  land,  there  was  an 
express  devise  of  the  realty.  Here  there  is  no  such 
devise,  and  the  debts  must  be  paid  out  of  the  assets 
that  fall  to  the  executors.  The  case  falls  within  the 
second  exception  stated  by  Powell,  p.  654.,  —  *<  where 
debts  are  directed  to  be  paid  by  the  executors,  unless 
land  be  devised  to  them,  it  will  be  presumed  that  the 
payment  is  to  be  made  exclusively  out  of  funds  which 
by  law  devolve  to  them  in  that  character." 

Distinctions  have  beei^  made  between  a  devise  by  a 
testator  that  his  executors  shall  sell  his  land,  and  a 
devise  of  his  lands  to  his  executors  to  be  sold,  the 
former  expression  having  been  held  to  convey  a  naked 
authority,  and  the  latter  an  authority  coupled  with  an 
interest:  Co.  Lit.  181.  b.,  Sugd.  on  Powers,  lOS.  2d  edit. 
The  expression  make  over  is  less  comprehensive  than 
either,  and  these  executors  take  neither  a  power  nor 
an  interest     But 

Secondly,  if  they  take  any  power,  it  is  a  power  to 
settle  an  estate  tail  on  the  testator's  daughter ;  for  where 
lands  are  devised  to  a  person  and  his  children,  if  he  has 
•  y  2 
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no  children  at  the  time  of  the  devise,  he  takes  an  estate 
tail:  fVilcPs  Case  {a).  Scale  v.  Barter,  {b)  It  may  be 
contended  that,  as  the  devise  here  is  to  the  testator^s 
daughter  and  her  children,  cfier  her  decease^  the  daughter 
will  take  an  estate  for  life  only,  with  remainder  to  her 
children  in  tail;  and  PoweU,  in  his  observations  on 
Seale  v.  Barter,  seems  to  be  of  that  opinion;  —  vol.  ii. 
p.  502.;  —  but  he  was  possibly  misled  by  the  view 
be  took  of  Doe  dem.  Davy  v.  BumsaU{c\  Doe  dem. 
Gillman  v.  Elvey  (d),  and  Ginger  v.  White  {e)\  for, 
according  to  Kit^  v.  MeUing  {g)  and  Hodges  v.  Middle^ 
ton  (A),  such  a  devise  would  confer  an  estate  tail  on  the 
first  taker. 


R.  V.  Richards  in  reply.  In  Doe  dem.  Wall  v.  iMng- 
lands  Lord  EUenborough  says,  '^  that  property  is  a  term 
sufficient  to  pass  real  estate,  when  used  in  a  last  will,  is 
not  disputed;  and  the  question^ is,  whether  the  gene* 
rality  of  its  signification  be  restrained  by  any  other 
words  in  the  same  instrument,  or  whether  from  the 
whole  texture  of  the  will,  or  from  any  particular  clauses 
in  it,  an  intention  in  the  testator  to  use  it  in  a  more  con- 
fined sense  can  be  made  appear.'*  Here  there  are  no 
words  or  clauses,  or  any  thipg  in  the  texture  of  the 
will,  to  indicate  an  intention  so  to  confine  the  extent  of 
the  word  property ;  and  therefore  the  cases  referred  to 
for  the  Defendants  are  inapplicable.  In  Roe  dem.  HeU 
ling  V.  Yeud  and  Doe  dem.  Bunny  v.  Routf  the  words 
"  all  other  my  property  *'  were  preceded  by  words  de- 
scriptive of  personal  property.  In  Doe  dem.  Spearing  v. 
Buckner,  the  expression  was  ^^  the  rest  of  my  estate  and 


(a)  6Jtep.\l. 
(6)  2  5.4  P.  485. 
(c)  6  T.  R.  30. 
Id)  A^Eait.SlS. 


(e)  WUU8,S4A. 
Ig)  ren/r.225. 
(A)  Dougi.4>3l. 
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effects;*^  in  Camfield  v.  Gilbert^  "the  residue  of  my 
effects : "  Doe  dem.  HurreU  v.  Hurrell  was  a  bequest  of 
the  residue  of  the  estate,  in  trust  to  sell.  Here^  there 
is  no  previous  or  subsequent  enumeration  of  particular 
kinds  of  property,  but  a  simple  direction  to  make  ovqv 
to  the  testator's  daughter  and  her  children  after  her 
decease  the  rest  of  the  testator's  property,  after  pay- 
ment of  his  debts.  Powell  says,  vol.  ii.  p.  159.,  that 
Cliffe  V.  Gibbons  is  inconsistent  with  Doe  dem.  Wall  v. 
Langlands  and  Tanner  v.  Morse  {a) ;  and  that  no  case 
has  gone  so  far  in  restraining  the  word  estate  as  Mar- 
chant  V.  Ikoisden.  If  the  executors  took  only  a  power, 
then  that  power  was  to  convey  to  the  testator's  daughter 
for  life  only,  with  remainder  to  her  children  in  tail. 
There  is  no  other  construction  by  which  effect  can  be 
given  to  the  words  ^^  after  her  decease ;"  those  words 
imply  that  the  daughter  should  take  only  an  estate  for 
life :  2  Jarman's  Poftvell  on  Devises^  502. 
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The  following  certificate  was  sent  at  the  conclusion  of 
this  term :  — 

We  are  of  opinion,  first,  that  the  executors  of  the 
testator,  W.  H,  Bunbun/f  took  no  interest  under  the 
will  of  the  said  testator  in  bis  said  freehold  propeity. 
But,  secondly,  that,  under  the  said  will,  they  have 
a  power  to  settle  the  said  freehold  property  upon  the 
daughter  of  the  testator  for  life,  with  remainder,  afler 
her  decease,  to  her  children  and  their  heirs. 

N.  C.  TiNDAU 
T.  COLTMAN. 

T.  Erskine. 
(a)  Cos.  Temp,  Talb.  284. 
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JonuarjfSi.  The  PouLTERs*  Company  t;.  Phillips. 


The  Com- 
ptny  of 
Poultera 
ooinpriaes  all 
poulten  in 
London  and 
within  seven 
miles  thereof^ 
and  no  one 
can  be  of  the 
livery  of  a 
company 
unless  he  be 
a  freeman  of 
the  city  of 
London: 
Held,  that  a 
bye-law  au- 
thorising the 
company  to 
admit  into 
the  livery  of 
the  company 
any  freeman 
of  the  com- 
pany^ was  a 
valid  bye-law, 
and  must  be 
intended  to 
imply  any 
freeman  of 
the  company 
who  was  also 
free  of  the 
city," 


nPHE  declaration  alleged  that  their  Majesties  William 
and  Mary^  by  letters  patent  of  the  fourth  year  of 
their  reign,  —  after  reciting  that  the  late  company  of 
poulters,  London^  was  an  ancient  company,  and  bad 
enjoyed  divers  privileges  and  immunities  by  virtue  of 
several  charters  and  letters  patent  to  them  granted  by 
their  Majesties'  royal  predecessors, — did  will,  ordain, 
constitute,  declare,  grant,  and  confirm  (amongst  other 
things)  that  all  and  singular  persons  using  the  trade  of 
mere  poulters,  or  selling  poultry  wares,  coneys,  butter 
and  eggs,  within  the  city  of  London  and  liberties  thereof, 
or  within  seven  miles  of  the  said  city,  from  time  to  time 
for  ever  thereafter,  were  and  should,  by  virtue  of  those 
presents,  be  one  body  corporate  and  politic,  in  deed  and 
name,  of  Master,  Wardens,  and  Assistants  of  Poulters, 
London;  and,  among  other  things,  that  there  should 
be  one  of  the  company  aforesaid,  in  manner  and  form 
thereafter  in  those  presents  mentioned,  to  be  chosen  and 
named,  who  should  be  and  be  called  the  Master  of  the 
said  company ;  and  that  likewise  there  should  be  from 
time  to  time  for  ever  thereafter  two  of  the  said  com- 
pany, in  manner  and  form  thereafter  in  those  presents 
mentioned,  to  be  chosen  and  named,  who  should  be  and 
be  called  the  Wardens  of  the  said  company ;  and  also, 
that  there  should  be  from  time  to  time  for  ever  there- 
after, sixteen  others  of  the  company  aforesaid,  in  manner 
and  form  thereinafter  expressed  to  be  chosen  and 
named,  and  who  should  be  and  be  called  the  Assistants 
of  the  said  company,  to  be  from  time  to  time  assisting 
and  aiding  to  the  master  and  wardens  of  the  company 
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for  the  time  being,  in  all  causes,  matters,  and  business 
touching  or  concerning  the  said  company ;  and  that  it 
should  and  might  be  lawful  to  and  for  the  said  master, 
wardens,  and  assistants  of  the  said  company  for  the  time 
being,  or  the  greater  part  of  them, — whereof  th^  master 
and  one  of  the  wardens  for  the  time  being  should  be. 
always  two, — as  often  as  they  should  think  it  needful  or 
expedient,  to  assemble  themselves  together  at  and  in  their 
hall,  or  any  other  convenient  place  within  the  said  city 
of  London^  and  there  from  time  to  time,  and  at  all  con- 
venient times  thereafter,  to  ordain  and  make  such 
reasonable  laws,  acts,  orders,  ordinances,  and  constitu- 
tions in  writing,  as  to  them,  or  the  greater  part  of  them 
then  and  there  assembled  —  whereof  the  master  and 
one  of  the  wardens  aforesaid  for  the  time  being  should 
be  two  — should  seem  fit  and  convenient,  according  to 
their  best  discretion,  for  or  concerning  the  good  estate, 
rule,  order,  and  government  of  the  said  company,  and 
of  every  member  thereof;  and  in  what  order  and 
manner  the  said  master,  wardens,  and  assistants,  and  all 
and  every  other  person  and  persons,  being  free  of  the 
said  company,  within  the  limits  aforesaid,  should  de- 
mean and  behave  themselves,  as  well  in  all  and  singular 
causes  and  things  touching  or  concerning  the  said  com- 
pany, or  any  thing  thereunto  appertaining,  as  also  the 
master,  Wardens,  and  assistants  in  their  several  offices, 
mysteries,  and  functions  touching  or  concerning  the  said 
company  as  aforesaid ;  and  all  and  singular  such  pains, 
penalties,  punishments,  fines,  and  amerciaments,  or  any 
of  them,  against  or  upon  any  offender  or  o£fenders, 
which  should  transgress,  break,  or  violate  the  said  con- 
stitutions, statutes,  laws,  ordinances,  or  orders  so  to  be 
made,  ordained,  and  established,  or  any  of  them,  to 
impose,  provide,  and  limit,  and  the  same  and  every  part 
and  parcel  thereof,  to  ask,  levy,  take,  and  recover  to, 

Y  4 


1840. 
The 

POULTEBS' 

Company 
Phuxips. 


SIS 


HILARY  TERM, 


1840. 

The 

Company 

Pbxlufs# 


and  for  the  use  of  the  said  company,  by  way  of  distress 
or  by  action  of  debt,  or  otherwise  by  any  other  lawful  ways 
or  means  against  the  said  offender  or  offenders,  bis,  her, 
or  their  goods  or  chattels,  or  any  of  them,  as  the  cause 
should  require,  and  as  to  the  master,  wardens,  and 
assistants  of  the  said  company,  or  the  greater  part  or 
number  of  them,  —  whereof  the  master  and  one  of  the 
wardens  for  the  time  being  should  be  two, — should  seem 
most  convenient  or  expedient :  all  which  laws,  orders,  or- 
dinances, and  constitutions  so  to  be  made,  ordained,  and 
established  as  aforesaid,  their  said  late  Majesties  willed, 
and  by  those  presents  for  themselves,  their  heirs  and 
successors,  did  command  to  be  from  time  to  time  and 
at  all  times  kept,  obeyed,  and  performed  in  all  things  as 
the  same  ought  to  be,  upon  the  pains,  penalties,  and 
punishments  in  the  same  to  be  imposed,  inflicted,  and 
limited ;  so  as  the  same  laws,  orders,  articles,  and  ordi- 
nances, pains,  penalties,  fines,  and  amerciaments  should 
be  reasonable  and  not  repugnant  or  contrary,  bat  as 
near  as  might  be  agreeable  to  the  laws  and  statutes  of 
their  said  realm  of  England^  and  should  be  first  con- 
firmed and  approved  according  to  the  statute  in  that 
behalf  made  and  provided.  The  declaration  then,  after 
averring  acceptance  of  the  letters  patent,  and  that  the 
said  company  was  duly  made  and  constituted  a  livery 
company  of  the  said  city  of  London^  alleged  that,  on 
the  ISth  of  May  1692,  at  an  assembly  or  meeting  of 
the  then  master,  wardens,  and  assistants  of  the  said 
Company  of  Poulters,  London^  held  at  a  certain  place 
called  Innholdenf  Hallj  the  said  master,  wardens,  and 
assistants  of  poulters,  London^  for  the  time  then  being, 
did  constitute,  order,  and  make  a  certain  reasonable 
ordinance  in  writing>  for,  touching,  and  concerning  the 
good  st^te,  rule,  order,  and  government  of  the  said 
company,  and  of  every  member  thereoiv  which  said 
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ordinance  was  not  nor  is  repugnant  or  contrary,  but 
was  and  is  agreeable  to  the  laws  and  statutes  of  this 
realm  of  England;  viz.  that  the  master,  wardens,  and 
assistants  of  the  said  company  for  the  time  being,  or 
the  more  part  of  them,  from  time  to  time  and  at  all 
times  thereafter,  when  and  so  often  as  they  should  think 
convenient  and  find  it  needfiil,  should  and  might  call, 
nominate,  choose,  and  admit  into  the  livery  or  clothing 
of  the  said  company  such  and  so  many  person  and  per- 
sons, being  Jreemen  of  the  said  company^  as  they  should 
think  meet,  honest,  and  of  ability  to  be  called  and  ad- 
mitted into  the  same  livery ;  and  that  every  such  person 
so  called  and  chosen  should  thereupon  pay  to  the 
master,  wardens,  and  assistants  of  the  said  company  for 
the  time  being,  to  and  for  the  use  of  the  said  company, 
for  his  admission  into  the  livery  of  the  said  company, 
the  sum  of  20/.  of  lawful  money  of  England^  to  be  em- 
ployed according  to  the  custom  and  usage  of  the  said 
city  of  London^  and  should  also  pay  to  the  clerk  of  the 
said  company  for  the  time  being,  for  the  entering  and 
registering  bis  name  in  the  books  of  the  said  company, 
the  sum  of  55.,  and  to  the  upper  beadle  of  the  said  com- 
pany for  the  time  being  the  sum  of  Is,  6c/.,  and  to  the 
nnder  beadle  \M.i  and  that  every  person  that  should 
be  so  called,  elected,  and  chosen  into  the  livery,  and 
should  refuse  or  deny  to  be  of  the  same  livery,  not 
having  any  such  lawful,  just,  or  reasonable  cause  or  let 
to  excuse  such  hb  refusal  or  denial,  as  by  the  master, 
wardens,  and  assistants  of  the  said  company  for  the  time 
being,  or  the  more  part  of  them, — whereof  the  master  of 
the  said  company  for  the  time  being  should  be  one,  — • 
should  be  thought  and  adjudged  sufficient,  should  for 
every  time  of  such  his  refusal  or  denial  forfeit  and  pay 
to  the  master,  wardens,  and  assistants  of  the  said  com- 
pany, for  the  time  being,  to  and  for  the  use  of  the  said 
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company^  the  sum  of  10/.  of  good  and  lawful  money 
of  England^  unless  he  should,  before  the  master  and 
wardens  of  the  said  company  for  the  time  being,  or 
the  more  part  of  them,  —  whereof  the  master  of  the 
said  company  for  the  time  being  should  be  one^  —  in 
due  form  of  law,  take  his  corporal  oath  that  he  was 
not  bondjlde  worth  the  sum  of  150  marks,  as  in  and 
by  the  said  ordinance,  reference  being  thereunto  had, 
would,  amongst  other  things,  more  fully  appear :  which 
said  ordinance  afterwards,  to  wit,  on  the  18th  of  Aprii^ 
in  the  fifth  year  of  the  reign  of  our  said  late  sovereign 
Lord  and  Lady  William  tmd  Mary^  at  London  afore- 
said, amongst  other  ordinances  and  constitutions  of 
the  said  company,  was,  according  to  the  statute  in 
that  case  made  and  provided,  examined,  approved  of, 
and  confirmed  by  the  Right  Honourable  Sir  John 
SomerSj  Knight,  then  Lord  Keeper  of  the  Great  Seal  of 
England^  the  Right  Honourable  Sir  John  Holtf  Knight, 
then  Lord  Chief  Justice  of  their  said  late  Majesties' 
Court  of  King^s  Bench,  and  the  Right  Honourable  Sir 
George  Trehy^  Knight,  then  Lord  Chief  Justice  of  their 
said  late  Majesties'  Court  of  Common  Pleas :  of  all 
which  said  several  premises  the  Defendant  afterwards 
had  notice :  That  on  the  6th  of  March  1 828  the  said 
Defendant  was  duly  admitted  to  the  freedom  of  the  said 
company,  and  then  and  there  became,  and  was,  and 
thenceforth  hitherto  "continually  had  been,  and  still  is, 
a  freeman  of  the  said  company  ;  and  the  said  Defendant 
afterwards,  and  before  the  call,  nomination,  and  choice 
hereinafter  mentioned,  to  wit,  on  the  day  last  aforesaid, 
became  admitted  to  the  freedom,  and  became  and  was  a 
freeman  of  the  city  of  London  as  a  poulter,  and  so  con- 
tinued down  to,  and  at,  and  after  the  time  of  the  default 
of  the  said  Defendant  hereinafter  mentioned :  That  on 
the  29th  of  March  1838  the  Defendant  was  nominated 
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into  tlie  livery  of  the  company,  of  which  he  had  notice, 
and  was  required  to  attend  at  a  court  on  the  28th  of 
June  18S8,  to  be  admitted  into  the  said  livery:  That 
though  he  had  no  excuse,  he  refused  to  attend  the 
court  to  be  admitted  into  the  livery,  and  never  took  it . 
upon  himself;  whereby  an  action  accrued  to  the  master, 
wardens,  and  assistants  of  the  poulters  to  demand  and 
have  of  him  10/.  Breach,  nonpayment. 
General  demurrer  and  joinder. 


1840. 


MelloTj  in  support  of  the  demurrer.  The  bye-law 
set  out  on  the  declaration  is  ill,  for  it  imposes  a  fine  on 
every  freeman  of  the  company  who,  when  called  on, 
refuses  to  be  admitted  into  the  livery  of  the  company. 
Now,  none  but  freemen  of  the  city  of  London  are  com- 
petent to  be  liverymen  of  any  of  the  chartered  com- 
panies. The  Poulters'  Company  comprehends  all 
poulters  in  London  and  within  seven  miles  of  the  city, 
many  of  whom  are  not  freemen  of  the  city ;  so  that,  ac* 
cording  to  the  bye-law,  a  person  not  eligible  to  be  a 
liveryman  might  be  fined  for  refusing  to  enter  the  livery 
to  which  he  could  not  legally  belong.  No  one  can  be 
a  freeman  of  the  city  unless  by  birth,  servitude,  or  re- 
demption; City  of  London* s  Case  (a) ;  and  every  person, 
to  be  free  of  the  city,  must  be  a  member  of  some  com- 
pany; Innholders'  Company  y.  GIedhill{b);  but  a  bye- 
law  imposing  a  fine  for  refusing  to  accept  the  livery  of 
a  company  must  be  confined  to  such  freemen  of  the 
company  as  are  freemen  of  the  city.  Kyd  on  Corpora" 
iions,  892.  Therefore,  in  The  Mayor  of  Oxford  y.  Wild- 
goose  (c),  a  bye-law,  which  imposed  a  fine  upon  any  person 
who  should  refuse  to  accept  an  office  in  the  company  to 
which  he  belonged,  was  held  void.    That  case,  it  is  true, 
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was  over-ruled  by  the  London  Tobacco-pipe  Makeri  Com* 
pony  V.  Woodrqffe  (a),  which  decided  that  a  bye-law,  im- 
posing a  fine  on  any  person  who  should  refuse  to  accept 
the  oflBce  of  warden,  was  valid :  the  tobacco-pipe  makers' 
case»  however,  is  distinguishable  from  the  present,  for  the 
bye-law  there  afiected  only  the  office  of  warden  of  the 
company,  and  was  not  incompatible  with  any  regulation 
of  the  city ;  whereas  here,  the  question  is,  whether  the 
company  can  call  on  any  of  its  members  to  be  a  livery- 
man, when  the  regulations  of  the  city— of  which  the 
C!ourt  will  take  notice.  Com.  Dig.  Franchise^  F.  26.  *^ 
prescribe  that  none  shall  be  a  liveryman  who  is  not 
also  a  freeman.  There  is  no  necessity  that  the  com- 
pany should  have  the  power  they  assert,  for  the  court 
of  aldermen  has  the  right  of  fining  for  a  refusal  to 
accept  the  office  of  liveryman ;  The  Company  of  Vint'' 
ners  v.  Clerke{b)\  and  the  common  council  has  juris- 
diction  over  all  the  companies :  Rex  v.  Harrison  (er). 
City  qflxmdoris  Case.  The  bye-law,  therefore,  is  an 
alteration  of  the  constitution  of  the  company,  and  an 
excess  of  its  jurisdiction  by  an  attempt  to  regulate  the 
livery.  If  the  bye-law  be  bad  in  part,  it  is  bad  in  the 
whole ;  Stationer^  Company  v.  Salisbury  {d) ;  even  though 
it  has  been  allowed  by  the  Judges :  Rex  v.  Faverskam 
Fishermen^s  Company,  {e)  In  the  Vintner^  Company  v. 
Passey  (g\  which  was  an  action  of  debt  on  a  bye-law  for 
refusing  the  livery,  the  present  objection  was  not  taken, 
and  the  attention  of  the  Judges  was  not  called  to  the 
point:  the  only  objection  taken  was  that  the  bye-law 
was  oppressive.  And  the  C!ourt  will  not  favour  these 
chartered  companies  or  mysteries,  which,  if  useful  in  the 
barbarous  times  in  which  they  originated,  are  wholly 

(a)  1B.S^  C.8S8. 
(6)  1 8alk.  849.  5  Mad.  1 56. 
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misuited  to  the  wants  of  the  present  day,  and  destructive 
of  that  free  competition  which  in  every  craft  is  the  best 
promoter  of  excellence  and  cheap  supply. 

Barsiaa>f  contrd^  admitted  that  none  could  be  a  livery- 
man  who  was  not  free  of  the  city,  but  contended  that, 
under  a  reasonable  construction,  this  bye-law  could 
only  be  intended  to  apply  to  such  members  of  the  com- 
pany as  were  freemen  of  the  city ;  and  the  case  could 
not  be  distmguished  from  The  Tobacco'pipe  Maters* 
Company  v.  fVoodrqffe.  That  case,  indeed,  went  further 
than  the  present,  for  the  bye-law  imposed  a  fine  on  any 
person  who  should  refuse  to  accept  the  office  of  warden; 
but  Lord  Tenterden  said,  ^*  The  condition  of  eligibility 
is  from  the  subject-matter  necessarily  implied,  and  the 
word  person  must  be  considered  as  confined  to  eligible 
persons."  That  principle  applied  as  well  to  liverymen 
as  officers  of  the  company. 

MeUor^  in  reply.  In  the  case  of  the  Tobacco-pipe 
Makers'  Company  it  appeared  by  the  bye-law  that  the 
warden  must  be  chosen  out  of  the  assistants;  therefore 
amfperson^  in  that  case,  might  well  be  read  any  eligible 
person ;  but  here  the  Court  will  not  undertake  to  sup- 
ply what  the  bye-law  has  omitted  to  define. 

Cur.  adv.  vuU. 
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TiNDAL  C.  J.  The  question  in  this  case  arises  on 
the  validity  of  a  bye-law  made  by  the  master,  wardens, 
and  assistants  of  poulters,  Londonj  bearing  date  the  13th 
otMay  1692,  by  which  it  was  ordered  and  established 
that  the  master,  wardens,  and  assistants  for  the  time 
beings  or  the  more  part  of  them,  might  call,  nominate, 
choose,  and  admit  into  the  livery  or  clothing  of  the  said 
company,  such  or  sa  many  person  or  persons,  being 
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freemen  of  the  said  company,  as  they  should  think  meet, 
honest,  and  of  ability  to  be  called  and  admitted  into  the 
same  livery ;  and  imposing  a  penalty  of  10/.  upon  every 
person  so  called,  elected,  and  chosen  who  should  refuse 
or  deny  to  be  of  the  same  livery,  not  having  such  rea- 
sonable or  just  cause  for  such  refusal  or  denial,  as  by 
the  master,  &c.  should  be  thought  sufficient.  And  the 
objection  taken  to  the  l^;ality  of  this  bye-law,  upon  a 
general  demurrer  to  the  declaration,  is  this,  that  it  em- 
powers the  company  to  call  into  the  livery  and  cloth- 
ing of  the  company  members  of  the  company  not  being 
freemen  of  the  city  of  London  ;  whereas  by  law  such 
persons  only  as  are  freemen  of  the  city  of  London^  as 
well  as  freemen  of  the  company,  are  qualified  to  be 
called  into  the  livery  or  clothing  of  the  company. 

It  was  agreed  by  both  the  learned  counsel  who  argued 
the  case,  that  before  a  person  can  be  admitted  a  livery- 
man of  any  of  the  companies  he  must  be  a  freeman  of 
the  city  of  London ;  and  as  the  incorporation  of  this 
company  extends  to  and  includes  all  persons  firom  time 
to  time  using  the  trade  of  poulters  within  the  city  of 
London  and  liberties  thereof,  or  within  seven  miles  of 
the  same  city,  it  follows  that  there  may  be  many  of  the 
freemen  of  the  company  who  are  not  freemen  of  the  city 
of  London.  If,  therefore,  this  bye-law  is  to  be  con- 
strued strictly  by  the  letter,  and  to  be  held  to  give  the 
master,  wardens,  and  assistants  the  power  of  calling 
into  the  livery  of  the  company  all  such  persons,  being 
freemen  of  the  company,  as  they  should  think  fit,  it 
would  extend  to  such  persons  who,  by  the  law  and 
custom  of  the  city,  could  not  be  of  the  livery  of  the 
company,  by  reason  of  their  not  being  free  of  the  city, 
and  consequently  such  bye-law  must  be  held  to  be  void, 
upon  the  authority  of  the  opinions  of  Foster  J.  and 
Wilmot  J.  on  this  same  precise  point,  taken  in  the  Inn^ 
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holders  of  London  Company  v.  GledhiU.  {a)  But  we 
think  the  words  of  the  bye-law  must  receiye  a  reason- 
able construction,  and  that  a  condition,  that  the  freemen 
of  the  company  who  are  called  to  the  livery  must  be 
such  freemen  only  as  are  eligible  by  law,  is  necessarily 
to  be  implied  from  the  subject-matter  of  the  bye-law. 
Such  was  the  decision  of  the  Court  of  King's  Bench  in 
the  case  of  The  Tobacco-pipe  Makers^  Company  v.  IVood^ 
rqffi{b)f  in  which  the  former  case  of  TAe  Mayor  of 
Oxford  V.  fVildgoose  {c)  is  in  express  terms  over-ruled. 
And  we  cannot  distinguish  the  present  case  upon  prin- 
ciple from  that  of  the  Tobacco-pipe  Makers'  Company 
above  referred  to. 

We  therefore  think  the  bye-law  stated  in  the  declar- 
ation is  good,  and  that  there  must  be 

Judgment  for  the  Plaintiffs. 


1840. 


(o)  Sayer,St74,. 
(6)  IB.^CSSS. 


(c)  S  Lev.  293. 
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IN  THE  EXCHEQUER  CHAMBER. 
The  Gas  Light  and  Coke  Company  t;.  Turner. 
Fd^ruary  12.        Error  from  the  Court  of  Common  Pleas. 

Held,  a  good   ^HE  declaration  stated,  that  on  the  ISth  oi  August 

plea  m  co-  18S3,  by  a  certain  indenture  sealed  with  the  com- 

Tenant  on  a  ' 

lease^  that        n^on  seal  of  the  Plainti£&,  and  then  made  between  the 

the  lease  was    Plainti£&  of  the  one  part,  and  the  Defendant  and  one 

by  Plaintiff      WiUiam  ShackeU  and  one  Benjamin  Hopkinson  of  the 

and  Defend-    other  part,  the  Plaintiffs  demised  to  the  Defendant  and 

ant,  and  that    ^  Shackell  and  B.  Hopkinson,  their  executors,  admi- 

the  premises  . 

were  let  to       nistrators,  and  assigns,  certain  tenements  and  premises. 

Defendant  with  the  appurtenances,  particularly  described  in  the 
press  purpose  indenture,  for  the  term  of  twenty-one  years,  at  the 
of  being  used  yearly  rent  of  SOO/.  Covenant  by  the  Defendant  to  pay 
?y  ^^®"^!  the  same ;  and  breach  by  nonpayment  There  was  a 
of  tar  and  second  count  upon  an  agreement  under  seal,  bearing 
boiling  oil  of  date  the  same  day  and  year  as  the  lease,  and  made  be- 
totlw^pro^  tween  the  same  parties,  by  which  agreement,  after 
visions  of  the  reciting  the  lease,  the  Defendant  covenanted  that  he 
25  6%  ^^^^  purchase  of  the  Piaintiffi  at  least  100,000  gallons 

c.  77.'   '  of  tar  yearly,  to  be  deliverable  and  paid  for  at  the 

places,  and  in  the  manner  and  in  proportions  specified 
in  the  agreement  Breach,  refusal  to  purchase  accord- 
ing to  the  agreement 

The  Defendant,  in  his  plea  to  the  first  count,  after 

referring  to  the  statute  25  6.  S.  c.  77.,  which  makes  it. 

unlawful  to  boil  turpentine  or  draw  oil  of  tar,  above  the 

/    quantity  of  ten  gallons  at  a  time,  in  any  workhouse  or 
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place  nearer  to  any  other  building  than  seventy^five 
feety*  and  averring  that  the  premises  demised  were 
within  the  prohibited  distance,  pleaded  —  that  the  said 
indenture  was  made  and  entered  into  by  and  between 
the  Plaintifis  and  the  Defendant,  and  Wi  Shackell  and 
Bm  HopkinsoHf  in  manner  and  form  as  in  the  first  count 
mentioned ;  and  the  tenements  and  premises,  with  the 
appurtenances,  in  that  count  mentioned,  were  demised 
and  let  to  the  Defendant  and  fV.  Shackell  and  B.  Hop^ 
kinsofif  for  the  express  purpose  of  being  used  for,  and 
applied  to  the  drawing  of  oil  of  tar  or  pitch  by  distilling 
and  boiling  tar,  and  of  boiling  oil  and  tar  together  by 
them  in  larger  quantities  than  the  quantity  of  ten  gallons 
at  one  time  of  the  said  commodities  respectively,  con* 
trary  to  the  form  of  the  said  statute ;  whereby  the  in- 
denture was  wholly  void  in  law* 

To  the  second  count  he  pleaded,  that  the  tar  and 
every  part  thereof  in  that  agreement  mentioned  was  to 
be  supplied  by  the  Plaintifis,  and  sold  to  the  Defendant 
and  W-  Shackell  and  J?.  Hapkinsarij  for  the  express  pur- 
pose of  being  distilled  and  boiled  in  and  upon  the  said 
tenements  and  premises,  with  the  appurtenances,  in  the 
first  plea  mentioned  demised  to  them,  in  quantities  of 
above  ten  gallons  at  one  time,  con^ary  to  the  form  of 
the  said  statute  in  the  first  plea  mentioned :  by  means 
whereof,  and  by  force  of  the  said  statute,  the  agreement 
was  wholly  void  in  law. 

Demurrer  to  the  first  plea,  —  for  that  (among  other 
objections)  there  was  nothing  alleged  in  the  plea  to 
shew  that  the  lessees  were  obliged  to  use  the  demised 
premises,  or  any  part  thereof,  for  the  purposes  men-, 
tioned  in  the  plea ;  and  that,  by  virtue  of  the  said  lease, 
the  lessees  were  entitled  to  use  the  same  for  any  pur- 
poses whatever:  that  an  estate  for  twenty-one  years 
passed  to  the  lessees,  and  had  not  been,  and  could  not 
be,  divested  out  of  them,  by  any  purposes  to  which  they 
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might  have  oboien  to  devote  the  premises)  that  the 
act  of  parliament  in  the  plea  mentioned  did  not  render 
the  lease  invalid ;  and  that  it  did  not  appear  in  and  by 
the  indenture  that  the  premises  were  demised  for  the 
purpose  in  the  first  plea  mentioned ; 

To  the  second}  *-*  for  that  (among  other  objections) 
the  lessees  were  not  bound  by  the  agreement}  or  other- 
wise} to  consume  the  tar  otherwise  than  in  a  lawful 
manner :  that  the  lessees  might,  if  they  pleased,  boil  the 
tar  in  quantities  of  less  than  ten  gallohs  at  one  time,  or 
might  resell  the  tar;  and  were  not  bound  to  violate  the 
provisions  of  the  act 

The  Court  below  having  given  judgment  in  favour  of 
the  Defendant,  —  see  5  Nrm  Casesj  6669  — 


R.  V.  Richards  now,  on  behalf  of  the  Plaintiffi, 
argued  as  before,  that  the  lease  itself  disclosed  no 
illegal  purpose,  and  that  the  terms  of  it  could  not  be 
varied  by  evidence  dehors  the  instrument:  that  if  there 
had  been  an  illegal  purpose,  the  Defendant  was  not 
bound  to  carry  it  into  effect,  but  rather  to  abandon  it, 
and  apply  the  premises,  as  he  might  have  done,  to  a 
legal  purpose :  that  there  was  no  allegation  of  Uie  illegal 
purpose  having  evei^  been  carried  into  effect,  or  at  least 
of  the  Plaintiffs'  having  any  cognisance  of  such  a  pro- 
ceeding ;  that  the  lease  itself  was  an  executory  and  legal 
contract,  and  that,  in  the  cases  in  which  the  Courts  had 
refused  to  enforce  a  contract  on  the  score  of  illegality, 
the  contract  itself  had  been  illegal  and  executed,  and 
the  party  seeking  to  enforce  it  had  been  himself  privy 
to  the  illegality.  Little  v.  Poole  (a).  Law  v.  Hodson  (J), 
Bensky  v.  Bignold  (r),  Brawn  v.  Duncan  (rf),  Langton 
V.  Hughes  (e),   Clugas  v.   Penaluna  {g\  Armstmng  v. 


(a)  95.4-0.192. 
(6)  11  ^fl*^SOO. 
(c)  5B.Sii  Aid.  335. 


(d)  10  B.SfC.  93. 

(e)  i  M,  Si  Selw.  593. 
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Leads,  (a)  Bat  in  Bcnory  v.  Bennett  {b\  an  action  for  the 
price  of  apparel  was  held  to  lie  against  a  prostitute^  not- 
withstanding the  plaintiff  knew  her  way  of  life ;  and 
Lord  EUenborough  said,  ^^  It  must  not  only  be  shewn 
that  he  had  notice  of  this,  but  that  he  expected  to  be 
paid  from  the  profits  of  the  defendant's  prostitution,  and 
that  he  sold  the  clothes  to  enable  her  to  carry  it  on/' 
At  all  events,  the  contract  was  sufiicient  to  pass  an  estate 
and  bind  the  Defendant  to  the  payment  of  rent,  for  the 
Plaintiffs  could  not  recover  in  an  ejectment  resting  on 
the  ill^ality  of  their  own  contract*  Doe  dem.  Boberts 
V.  Boberts  {c\  Lord  v.  WctrddL  (rf)  In  Lightfaot  x. 
Tenant  (e)^  on  which  the  Court  below  mainly  relied,  the 
contract  on  which  the  plaintiff  sued  was  expressly  de- 
clared void  by  the  statute  7  G.  1.  r.  21.  Here  the 
lease  was  a  legal  contract,'  and  the  Plaintifi^  ought  not 
to  sufier  for  any  illegal  conduct  of  the  Defendant  of 
which  they  might  be  ignorant,  and  in  which  they  could 
take  no  part. 
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Petersdorffl  contra^  was  stopped  by  the  Court. 


Abinobr  C.  B.  All  the  decisions  shew,  that,  at 
common  law,  a  contract  entered  into  to  effect  an  illegal 
purpose  is  void,  and  cannot  be  enforced;  and  it  makes 
no  difference  that  this  contract  is  under  seal.  It  seems 
to  me  to  be  a  void  lease,  having  been  granted  expressly 
fi>r  an  illegal  object :  that  is  not  denied,  but  is  admitted 
by  the  demurrer.  It  is  true  that  you  cannot  add  to  a 
contract  under  seal  any  thing  to  vary  the  contract;  but 
yon  may  shew  dehors  the  instrument  that  such  contract 
was  entered  into  for  an  illegal  purpose:   such  proof 


(a)  2  Cro.    6^    Mee.  27*. 

4  jr.  4-  Scott,  1. 

(6)  1  Campb.  348.    See  also 
he  caaes  cited  in  the  note. 


(c)  2B.SfAtd.S67. 

(d)  3  New  Cases,  680. 
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does  not  vary  the  terms  of  the  contract,  but  merely 
shews  the  illegal  object  But  I  apprehend  the  lease 
here  is  part  of  the  illegal  contract :  the  Ptaintifi&  having 
agreed  that  the  Defendant  should  manufacture  this 
tar,  oil,  and  other  illegal  matters,  upon  the  premises, 
the  lease  is  executed  for  the  purpose  of  enabling  the 
party  to  carry  on  that  intended  project,  and  I  think  you 
cannot  disconnect  it.  According  to  the  cases  dted^ 
where  a  party  has  granted  a  lease  providing  for  the  exe* 
cution  of  an  unlawful  thing,  it  makes  no  difference  as  to 
the  illegality  of  the  contract  that  the  unlawful  act  has 
not  been  carried  into  effect :  it  appears  to  me,  therefore, 
that  there  is  no  reason  for  reversing  the  judgment  of  the 
Court  of  Common  Pleas. 


LiTTLEDALE  J.  I  am  entirely  of  the  same  opinion. 
Mr.  Richards  relies  on  the  circumstance  of  the  pleas 
containing  no  allegation  that  the  unlawful  object  had 
been  carried  into  effect;  but  if  parties  enter  into  a  con- 
tract, you  must  take  it  that  they  enter  into  such  contract 
to  all  its  extent.  It  is  true  that  the  lease  does  not 
mention  the  purpose  for  which  it  was  executed ;  but  I 
apprehend  it  may  be  proved  by  evidence  dehors  the 
lease  that  the  object  of  the  parties  was  the  carrying  this 
purpose  into  effect,  it  having  been  pleaded  that  such 
was  their  object,  and  that  allegation  not  having  been 
denied.  If  the  illegal  object  had  been  carried  into 
effect,  and  the  Plaintifis  had  taken  issue  upon  the 
plea  that  the  contract  was  entered  into  for  an  illegal 
purpose,  the  only  difference  would  have  been  that 
the  Plaintiffs  would  have  been  beaten  upon  that  issue 
of  fact.  It  does,  not  signify,  as  regards  the  sufficiency 
of  the  plea,  whether  the  void  contract  has  been  car- 
ried into  effect  or  not.  In  this  case  the  plea  ex- 
pressly alleges  that  the  indenture  was  entered  into  by 
and  ^between  the  Plaintifis  and  the  Defendant,  and  the 
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premises  were  demised  for  the  express  purpose  of  ille- 
gaily  drawing  oil  of  turpentine.  I  apprehend  the  con- 
tract is  equally  illegal^  whether  the  object  of  the  parties 
was  carried  into  effect  or  not.  In  my  judgment  the 
plea  is  good ;  and  the  decision  of  the  C!ourt  of  Common 
Fleas  ought  to  be  affirmed* 

Parke  B.  '  I  am  of  the  same  opinion  as  to  those 
points  that  have  been  alluded  to  by  my  learned  Bro- 
thers; and  as  to  the  argument  that  the  PlaintiiTs  would 
sot  be  entitled  to  recover  in  ejectment,  that  forms  no 
part  of  the  question  to  be  decided  by  the  Court. 

Patteson  J.  I  am  of  the  same  opinion.  Certainly 
this  case  may  go  farther  than  any  that  is  to  be  found  in 
the  books,  but  I  think  it  is  quite  right  that  it  should. 

GuRNEY  B.  and  Coleridge  J.  concurred. 

^  Judgment  affirmed,  {a) 

(a)  WmiatM  J.  and  Rolfe  B.  left  the  Court  during  the  ar- 
gument. 
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As  framed  by  the  Judges,  pursuant  to  the  Statute 
1  8c  2  Vict.  Clio. 


It  is  ordered,  that  the  following  forms  of  writs,  framed 
by  the  Judges  pursuant  to  the  statute  1  &  2  Vict.  c.  110. 
5. 20. (a),  be  used  from  and  after  the  first  day  of  next 
Easter  term  in  the  cases  to  which  they  are  applicable, 
with  such  alterations  as  the  nature  of  the  action,  the 
description  of  the  court  in  which  the  action  is  depend- 
ing, the  character  of  the  parties,  or  the  circumstances 
of  the  case,  may  render  necessary :  and  that  in  all  cases 
in  which  the  judgment  is  for  a  penalty,  and  the  plaintiff 
seeks  to  obtain  interest,  there  shall  be  a  memorandum 
on  the  back  or  at  the  foot  of  the  writ,  directing  the 
sheriff  to  levy  the  amount  of  the  sum  of  money  really 
due  and  secured  by  the  penalty,  and  of  the  damages 
and  costs  recovered,  and  Interest  thereon,  at  the  rate  of 
j^4f  per  centum  per  annum^  from  the  time  when  the 
judgment  was  entered  up;  or,  if  it  was  entered  up  before 
the  1st  of  October  1838,  then  from  that  day:  and  that, 
in  the  cases  in  which  the  amount  for  which  the  judg- 
ment has  been  given  is  less  than  the  amount  of  the  sum 
of  money  really  due  and  secured  by  the  penalty  and  the 
damages  and  costs  recovered,  and  the  interest  thereon 
calculated  as  aforesaid,  it  shall  be  stated  in  the  body  of 
the  writ  that  the  sheriff  is  to  levy  interest  at  the  rate 
of  ^4  per  centum  per  annum  from  the  ■         day  of  ; 

and  on  the  back  or  at  the  foot  of  the  writ  there  shall 
be  a  memorandum  as  above  directed ;  and  that,  in  the 

(a)  See  5  New  Cases,  page  366, 
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case  of  an  assessment  of  further  damages  under  a  writ        1840« 

ot  scire  facias^  pursuant  to  the  statute  of  8  &  9  JF.  3.,  it        ■ 

shall  be  stated  in  the  body  of  the  writ  of  execution  that 

the  sheriff  is  to  levy  interest  on  the  damages  assessed 

and  costs  taxed  in  that  behalf  at  the  rate  of  ^4  per 

centum  per  annum  from  the  day  on  which  execution 

was  awarded;  unless  execution  was  awarded  before  the 

1st  of  October  1838|  and  in  that  case  from  tliat  day :  -r- 

but  it  is  further  ordered,  that  any  variance,  not  being  in 

matter  of  substance,  shall  not  affect  the  validity  of  the 

writs  sued  out. 


No.  I. 

Writ  of  Capias  ad  Satisfaciendunh  on  a  Judgment  in  the  Court 
of  Queen**  Bench,  in  an  Action  of  Assumpsit. 

ViCTO&iAi  bj  the  Grace  of  God,  of  the  United  Kingdom  of  Great 

BriUdn  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of , 

greeting.  We  command  you  that  you  take  C.  J),  if  he  shall  be  found  in 
your  b^liwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before 
us  at  WesimiruUrf  immediately  afVer  the  execution  hereof,  to  satisfy  A.  S, 
£—  which  the  said  J.  B.  lately,  in  our  Court  before  us  at  tFeaminslet', 
recovered  against  the  said  C.  D.  for  his  damages  which  he  had  sustained, 
as  well  on  occasion  of  the  not  performing  certain  promises  and  under- 
takings then  lately  made  by  the  siud  C.  D.  to  the  said  A,  B.  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof 
the  said  C,  D*  is  convicted,  as  appears  to  us  of  record,  together  with 

interest  upon  the  said  sum  of  £ ,  at  the  rate  of  £^  per  ientuin  per 

annum^  from  the day  of  ,  in  the  year  of  our  Lord (a), 

on  which  day  the  judgment  aforesaid  was  entered  up,  and  have  there  then 
this  writ. 

Witness,  Thofnoi  Lord  Denman^  at  WestminsUr,  on  the  — -*  day  of 

,  in  the  year  of  our  Lord . 

Note.  —  This  and  all  oflier  writs  of  execution  may  be  made 
returnable  on  a  day  certain  in  term. 

(a)  The  day  on  which  the  judgment  was  entered  up ;  or,  if  entered  up 
prior  to  the  1st  of  October  18SS,  say  from  the  1st  day  of  October,  in  the 
year  of  our  Lord  1838,  omitttog  the  words  on  which  day  the  judgment 
tforesald  was  entered  up. 
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Wrii  of  Capiat  ad  Satisfaciendum,  on  an  Order  of  the  Court 
of  Queen*s  Bench,  for  Payment  of  Money. 

VicToaiAy  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 

Britam  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of ^ 

greeting.  We  command  you  that  you  take  C.  D*  if  he  shall  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  haye  his  body 
before  us  at   Wettmiruter,  immediately  after  the  execution  hereof,  to 

satisfy  A,  B,  £ ,  which  lately,  in  our  court  before  us  at  ffiaimmtler, 

by  a  rule  of  our  said  court,  entitled,  &c.  [as  the  caae  may  6e],  were  by 
the  said  court  ordered  to  be  paid  by  the  said  C  i>.  to  the  said  A»  B., 
and  further  to  satisfy  the  said  A.  B*  interest  upon  the  said  sum  of  jf — — » 
at  the  rate  of  jf  4  per  centum  per  annum  from  the  —  day  of  — ,  in 
the  year  of  our  Lord  — — —  (a),  on  which  day  the  said  rule  was  made,  and 
have  there  then  this  writ. 

Witness,  Thomat  Lord  Denmamt  at  IFatmintier,  on  the  ■  day  of 
— ,  in  the  year  of  our  Lord  -^— . 

No.  III. 

Writ  of  Capiat  ad  Satitfadendum,  on  an  Order  of  the  Court  of 
Queen's  Bench,  for  Payment  of  Money  and  Costs. 

VicToaxA,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of  » 
greeting.  We  command  you  that  you  take  C.  D,  if  he  shall  be  found  in 
your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before 
us  at  Wettmintter,  immediately  after  the  execution  hereof,  to  satisfy  A.  B» 

£ ,  which  lately,  in  our  court  before  us  at  Westmintter,  by  a  rule  of  our 

said  court,  entitled,  &c.  [at  the  cote  may  6e],  were  by  the  said  court  ordered 
to  be  paid  by  the  said  C  Z7.  to  the  said  A^  B,,  together  with  the  costs  of  the 
said  rule,  which  said  costs  were  afterwards,  on  the  — ^  day  of         ,  in 

the  year  of  our  Lord ,  taxed  and  allowed  by  our  said  court,  at  the  sum 

of  £ ,  and  further  to  satisfy  the  said  C.  2>.  the  said  sum  of  £ {b) 

together  with  interest  upon  the  said  two  several  sums  of  ;g  ■       and  £ , 

at  the  rate  of  j£4  per  centum  per  annum,  from  the  said  —  day  of  , 
in  the  year  of  our  Lord  — ^  (c),  and  have  there  then  this  writ. 

Witness,  Thomat  Lord  Denman,  at  Wettmintter,  on  the  —  day  of 
,  in  the  year  of  our  Lord  — w 

(a)  The  day  on  which  the  rule  was  made ;  or,  if  it  were  made  prior  to 
the  1st  of  October  1838,  say  from  the  Ist  day  of  October,  in  the  year  of 
our  Lord  1838,  omitting  the  words  on  which  day  the  said  rule  was  made. 

(6}  The  amount  of  the  costs  taxed. 

(c)  The  day  on  which  the  costo  of  the  rule  were  taxed  ;  or,  if  that  were 
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No.  IV. 

Writ  of  Capias  ad  Satirfaaendun^  on  a  Judgment  in  an  inferior 
Court  in  an  Action  of  jissumprii,  removed  into  the  Court  of 
Queen**  Bench, 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of —, 
greeting.  We  command  you  that  you  take  C.  D.  if  he  shall  be  found  in 
your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before 
us  at  Waimimter,  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 
J?—,  which  the  said  A,  B.  lately,  in  \in9ert  the  style  ef  the  court], 
by  the  judgment  of  the  said  court,  recovered  against  the  said  C.  D, 
€aT  his  damages  which  he  bad  sustained,  as  well  on  occasion  of  the  not 
performing  certain  promises  and  undertakings  then  lately  made  by  the 
said  C.  D»  to  the  said  A.  B.,  as  for  his  cosU  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  whereof  the  said  C,  D.  is  convicted,  as 
appears  to  us  of  record,  and  which  judgment  was  afterwards,  on  the> 
day  of  ,  in  the  year  of  our  Lord  » removed  into  oiur  court  before 
us  at  Westminster,  by  virtue  of  an  order  of  our  said  court  before  us  at  West- 
vunster  [or  of>  ,  one  of  the  justices  cf  our  said  court  be/ore  us  at  West* 
minster,  as  the  case  may  6e],  in  pursuance  of  the  statute  in  such  case  made 
and  provided ;  and  the  costs  attendant  upon  the  application  for  the  said 
order  and  upon  the  said  removal  were,  on  the  '  ■  day  of—,  in  the 
year  of  our  Lord  — — ,  taxed  and  allowed  by  our  said  court  before  ns  at 
Westminster  at  the  sum  of  £    »    ,  and  further  to  satisfy  the  said  A.  B. 

the  said  sum  of  £ (a)  together  with  interest  upon  the  said  two  several 

sums  of  £         and  £ ,  at  the  rate  of  £^  per  centum  per  annum,  from 

the  said day  of—,  in  the  year  of  our  Lord  —  (6),  and  have  there 

then  this  writ 

Witness,  Thomas  Lord  Denman^  at  Westminster,  on  the  —  day  of 

in  the  year  of  our  Lord  — . 

prior  to  the  1st  of  October  18S8,  say  from  the  1st  day  of  October,  in  the 
year  of  our  Lord  1838. 

(a)  The  costs  attendant  upon  the  removal  of  the  judgment  out  of  the 
inferior  court  into  the  Court  of  Queen's  Bench. 

(6)  The  dsy  on  which  the  costs  of  removal  were  taxed. 


ISM. 
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No.  V. 

Wrii  of  Capita  td  Saii^aeiendumf  on  an  Order  of  an  inferior 
Court  for  Payment  of  Money,  remoTed  into  the  Court  of 
Queen's  Bench. 

VicTOUAy  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Briiain  and  Inlqind  Queen,  Defender  of  the  Faith,  to  the  ■heriff  of -^— , 
greeting.  We  command  you  that  ypu  take  C  i>.  if  he  iball  be  found  in 
your  bailiwick,  and  him  safely  keep,  bo  that  you  may  have  his  body  before 
us  at  Wettminsitr,  ionnediately  after  the  execution  hereof,  to  satisfy  -d,  B, 
£  ■  ,  which  lately,  in  [imert  the  tiyle  of  the  court],  by  a  rule  of  the 
said  court,  entitled,  &c«  [as  the  eaee  may  be],  were  by  the  said  court  or- 
dered to  be  paid  by  the  said  C.  2).  to  the  said  A,  if.,  and  which  rule  was 
afterwards,  on  the  •— —  day  of»  ■■■,  in  the  year  of  our  Lord  -^-^remofed 
into  our  court  before  us  mt  Wetimmtter,  by  an  order  of  our  said  court 
before  us  at  Westmhuler  [or  of  ,  one  of  the  Juatieet  of  out  Moid  eowrt 
h^bre  u»  ai  Ifettmhuter,  ae  the  eaee  may  be],  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  and  the  costs  attendant  upon  the  application 
Ibr  the  said  last-mentioned  order,  imd  upon  the  said  removal,  were  on  the 
■  ■  day  of  -—^1  in  the  year  of  our  Lord  ^  >  taxed  and  allowed  by 
our  said  court  befbre  us  at  H^ettmineter  at  the  sum  of  £  ■  ,  and  also  to 
satisfy  the  said  A,  B,  the  sum  of  jf— *(a],  together  with  interest  on  the 
said  two  several  sums  of  £  ■  ■  and  £  »  at  the  vate  of  £A  per  oenium 
per  annum,  from  the  said  — —  day  of  ■  ,  in  the  year  of  our  Lord 
— —  (6),  and  have  there  then  this  writ. 

"^^tness,  Tkomai  Lord  Denman,  at  Westminster,  on  the  — —  day  of 
■ '     >  in  the  year  of  onr  Lord  — — . 


No,  VI. 

Writ  cf  Capias  ad  Sati^aciendum,  on  an  Order  of  an  inferior 
Court  for  Payment  of  a  Sum  of  Money  and  Costs,  removed 
into  the  Court  of  Queen's  Bench. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  Queen,  I>efender  of  the  Faith,  to  the  sberifT  of ;, 

greeting.  We  command  you  that  you  take  C.  Z>.  if  he«ball  be  found  in 
your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before 
us  at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy  A.  B» 

(a)  The  costs  of  removing  the  rule  of  the  inferior  court  into  the  Court 
of  Queen's  Bench. 

(6)  The  day  on  which  the  costs  of  removal  were  taxed. 
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£        »  which  lately,  in  [ifu^/  the  ttyle  of  the  court],  by  a  rule  of  the  said  |  g^Q^ 

court,  entitled,  &c«  [cu  the  case  may  6e],  were  by  the  said  court  ordered  __,_. 

to  be  paid  by  the  said  C,  Z>.  to  the  said  A,  j9.,  and  also  £ ,  for  the 

costs  of  the  said  rule,  by  the  said  court  also  ordered  to  be  paid  by  the  said 

C,  D.  to  the  said  A,  ^.,,  which  said  rule  was  afterwards,  on  the day 

of  — ,  in  the  year  of  our  Lord ^  removed  into  our  court  before  us 

m  Weammtter^  by  an  order  of  our  said  court  before  ua  at  Wettmimter  [or 
of-  ■  ,  one  ofthejusticei  of  our  said  court  h^bre  us  ai  WestnUnUer,  as  the 
case  mat/ be],  in  pursuance  of  the  statute  in  such  case  made  and  provided, 
and  the  costs  attendant  upon  the  application  for  the  said  last-mentioned 

order,  and  upon  the  said  removal,  were,  on  the '  day  of ,  in  the 

year  of  our  Lord  -— ^,  taxed  and  allowed  by  our  sahl  court  before  us  at 
Westminster  at  the  sum  of  £^ — ,  and  also  to  satisfy  the  said  A.  B.  the 

said  sum  of  £ (a),  together  with  interest  on  the  said  three  sums  of 

£ f  and  £        ,  and  £ ,  at  the  rate  of  £4  per  centum  per  annum, 

hom  the  -— ^  day  of  ■'  ,  in  the  year  of  our  Lord-— (6)^  and  have 
there  then  this  writ. 

'Witpeas,  Thomas  Lord  Denman,  at  Westmhuterf  on  the  -— »  day  of 
,  in  the  year  of  our  Lord  — — . 

DsHMAir.  J.  OtraHiT. 

N.  C.  TllXDAL,  J.  WiLUAXS. 

ABXNGsa.  Jt  T,  CoLxaiDOC. 

J,  LiTTLEDAU.  '    Tt  COLTUAM, 

J.  Pabkb.  T.  Ebsximb. 

J.  B.  BosAKQVBT.  W.  H.  Maulb. 

£.  H.  Aldxbsom.  R.  M.  Rolfb. 
J.  Pavtbsov. 

(a)  The  costs  of  removing  tl^  rule  from  the  inferior  court  into  the 
Court  of  Queen's  Bench. 

(6)  The  day  on  which  the  coiU  of  removing  the  rule  from  the  inferior 
court  were  taxed. 
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MEMORANDA. 

Thomas  Wtlde^  Esquire,  Q.  S.,  who  had  been  ap- 
pointed her  Majesty's  Solicitor-General,  received  the 
honour  of  knighthood  on  the  19th  d  February. 

On  the  17th  of  Fehrumy^  George  James  Turner  of 
Lincolris  Inn^  David  Dundas  of  the  Inner  Temple^  and 
Richard  BetheU  of  the  Middle  Temple^  Esquires,  were 
appointed  her  Majesty's  counsel,  learned  in  the  law, 
with  precedence  as  follows:  —  the  said  George  James 
Turner  jafter  Robert  Bar/nes  Armstrong  of  the  Inner 
Temple^  Enquire, — who  was  subsequently  {February  21.) 
appointed  one  of  her  Majesty's  counsel,  with  prece- 
dence next  after  Griffith  Richards^  Esquire,  one  of  her 
Majesty's  counsel  then  being;— -and  the  others  in  the 
order  above  stated. 

On  the  19th  of  February,  James  Manning  of  Lincdn^s 
Innf  John  Halcomb^  and  fVilliam  Fry  Channel  of  the 
Inner  Temple,  fVilliam  Shee  of  Lincolris  Inn  and  of  the 
Inner  Temple,  and  Digby  Cayley  fVrangham,  of  the 
Inner  Temple,  Esquires,  were  admitted  to  the  degree 
of  Serjeants  at  law,  and  gave  rings  with  the  following 
motto, — ^^Honos  nomengue  manebunt,^ 

On  the  11th  of  April,  the  Reporter  of  these  Cases 
received  the  appointment  of  Police  Magistrate. 


END   OF    HILARY  VACATION. 


NEW   CASES 


IN  THB 


COURT  OF   COMMON   PLEAS,       i8*o- 


AND 


OTHER   COURTS. 


Crinitg  Cerm, 


IN  TBB 

THIRD   YEAR   OF   THE   REIGN   OF   VICTORIA. 


PoGSON  and  Others  v.  Thomas  and  Others, 

TiY  order  of  the  Master  of  the  Rolls  the  following  Testatrix  had 

case    was    submitted    for    the    opinion    of   this  J^^^Ju'"*" 

Court :  —  unto  bdong- 

Emily  PogsoUf  late  of  Kesgrave  Houses  in  the  county  *"K»  wtuate  in 

oiSuffblkf  widow,  deceased,  was  in  her  lifetime,  and  at  Bealings* vn^ 

the  time  of  making  her  will  hereinafter  mentioned,  and  Playford; 

from  thenceforth  and  at  the  time  of  her  death,  seised  in  .      •^f*"®"^ 

fee-simple  in  possession  of  the  lands  and  hereditaments  Hdd^  that  the 

hereinafter  mentioned ;  and  being  so  seised,  duly  made  ^*°^  in  -BeoA 

and  published  her  last  will  and  testament  in  writing,  f^^^  ^^  ^^^ 

pass  under  a 
devise  of  all  testatrix's  messuage  and  lands  "  situate  at  Kesgrave  aforesaid/' 
nor  under  a  hequest  of  *'  all  the  residue  of  her  estate  and  effects  wheresoever 
and  whatsoever." 

VOL.  VI.  A  A 
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1840.  bearing  date  the  10th  of  Jub/  1835,  and  which  was  exe- 
cuted and  attested  by  her  so  as  to  pass  freehold  estates 
of  inheritance,  whereby  she  gave  and  bequeathed  unto 
and  to  the  use  of  George  Thomas^  and  to  her  son  Gfra- 
ham  Myers  P(^son  (since  deceased),  and  to  Edward 
Moor^  John  Henry  Barton^  and  Thomas  Clarkson^  their 
heirs,  executors,  administrators,  and  assigns,  according 
to  the  respective  tenures  thereof,  all  and  singular  her 
freehold  messuage  or  tenement,  lands  and  heredita- 
ments, situate  at  Kesgrave  cforesaid^  and  also  all  those 
her  two  sets  of  chambers  in  Grai/s  Inn,  in  the  county 
of  Middlesex,  with  the  appurtenances  thereto  respect- 
ively belonging,  upon  trust,  that  they  her  trustees,  or 
the  survivors  or  survivor  of  them,  or  the  heirs,  ex- 
ecutors, administrators,  or  assigns  of  such  survivor, 
should,  with  all  convenient  speed  after  her  decease 
(unless  they  should  deem  it  expedient  to  retain  the 
said  chambersT  longer  in  hand),  make  sale  and  abso- 
lutely dispose  of  the  said  hereditaments  and  premises,, 
with  their  appurtenances,  as  he  or  they  should  think  fit 
And  the  testatrix  declared  that  the  monies  which  should 
arise  from  such  sale  or  sales  should  form  part  of  her 
general  personal  estate,  and  should  be  paid,  applied, 
and  disposed  of  accordingly.  And  the  testatrix  gave 
and  bequeathed  unto  her  son,  the  said  G.  M.  Pogsoti, 
•his  heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  tenure  thereof,  all  and  singular  her  messuage 
or  tenement  and  lands  of  Montstown  or  MyersviUe,  in 
the  county  of  Dubliny  in  Ireland,  with  the  appur- 
tenances thereto  belonging,  to  and  for  his  and  their 
own  absolute  use  and  benefit.  The  testatrix  then  gave 
and  bequeathed  unto  the  said  G.  Thomas,  G.  M.  Pogson, 
E.  Moor,  J.  H»  Barton,  and  T.  Clarkson,  their  exe- 
cutors, administrators,  and  assigns,  out  of  her  ge- 
neral personal  estate,  the  sum  of  20,900/.  upon  certain 
trusts  specified  in  the  will ;  and  afler  giving  certain 
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specific  and  pecuniary  legacies,  declared,  that  as  to  all        1840. 
the  residue  of  her  estate  and  effects  wheresoever  and       — 
whatsoever,  she  gave  and  bequeathed  the  same  unto  the       Po«»w 
said  G.  Thomasj  G.  Af.  Pogson^  E.  Moor,  J.  H.  Barton^      Thomas. 
and  T.  Clarkson^  their  executors,   administrators,  and 
assigns,  in  trust  for  all  and  every  her  sons  who  should 
be  living  at  her  decease,  and  who  should  have  attained, 
or  should  afterwards  live  to  attain  the  age  of  twenty- 
two  years,  in  equal  shares  and  proportions,  if  more  than 
one  ;  and  in  case  there  should  be  only  one  of  her  sons 
living  at  her  decease  who  should  then  have  attained,  or 
should  afterwards  live  to  attain  the  age  of  twenty-two 
years,  then  in  trust  for  such  one  of  her  said  sons,  his 
executors  and  administrators. 

The  said  tisstatrix  departed  this  life  in  the  month  of 
February  1836,  without  having  revoked  or  altered  her 
will,  and  leaving  the  said  G.  M.  Pogsan^  her  eldest  son 
and  heir,  her  surviving. 

The  said  G.  M.  Pogson  departed  this  life  shortly  after 
the  decease  of  the  testatrix,  leaving  no  issue  born  at  the 
time  of  his  death ;  but  leaving  Frances  Ann  Pogson^  his 
wife,  enceinte^  and  having  made  and  published  his  last 
will  and  testament  in  writing,  bearing  date  on  or  about 
the  9th  o^  March  18S6,  executed  and  attested  as  by  law 
required  for  rendering  valid  devises  of  real  property, 
whereby  he  gave  and  devised  all  his  real  estate  what- 
soever and  wheresoever  unto  his  wife  F.  A.  Pogson,  her 
heirs  and  assigns  for  ever. 

JB.  J.  Pogson,  F.  JV.  M.  Pogson,  J.  Pogson,  J.  A.  Pog^ 
son,  and  fF.  ff.  Pogson,  infants,  by  Edward  Moor,  their 
next  friend,  in  the  month  of  April  18S6  filed  their 
original  bill  of  complaint  in  the  Ck)urt  of  Chancery 
against  G.  Thomas,  E.  Moor^  J.  H.  Barton,  T,  Clark^ 
son,  G.  T.  Pogson,  and  JP.  A.  Person,  praying,  amongst 
other  thmgs,  that  the  will  of  the  testatrix  might  be 
established,  and  the  trusts  thereof  carried  into  exe- 
A  A  2 
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1840.       cution,  and  that  proper  enquiries  might  be  also  directed 

to  ascertain  what  real  estates  passed  under  and  by  virtue 

PoosoK       Qf  jjjg  y^'^i  Qf  jj^g  testatrix  to  the  trustees  thereof  upon 
Thokas,      ^h®  trusts  for  sale  therein  mentioned. 

By  a  decree  made  by  the  Master  of  the  Rolls,  bear- 
ing date  the  12th  of  December  1836,  it  was  declared 
that  the  will  of  the  said  Emily  ,Pogson  ought  to  be 
established;  and  it  was  amongst  other  things  ordered 
that  it  should  be  referred  to  the  Master,  to  enquire  and 
state  what  real  estate  the  testatrix  was  possessed  of  and 
devised  by  her  will  to  her  trustees  to  be  sold. 

The  Master  to  whom  the  cause  stood  referred,  by 
his  report,  bearing  date  the  3 1st  of  July  1837,  certified 
that  the  testatrix  was,  at  the  time  of  her  death,  pos- 
sessed of  the  premises  therein  particularly  mentioned ; 
that  is  to  say,  all  that  capital  messuage  or  mansion 
house  called  Kesgrave  House^  erected  and  built  on  the 
site,  or  partially  on  the  si.te,  of  a  capital  messuage  or 
mansion  house  theretofore  called  or  known  by  the  name 
of  Neakmear^  with  the  barns,  stables,  outhouses,  edifices, 
cottages,  buildings,  yards,  orchards,  lands,  meadows, 
pastures,  and  feeding  grounds  thereto  belonging,  or 
therewith  held  and  enjoyed,  and  thereinafter  particularly 
mentioned,  with  their  and  every  of  their  appurtenances 
as  the  same  were  situate,  lying,  and  being  in  Kesgrave 
aforesaid,  Little  Beatings^  and  Playford^  in  the  county 
of  St^lk^  or  in  some  other  town  or  towns  thereunto  near 
adjoining,  and  were  theretofore  in  the  occupation  of 
William  Cooper^  or  his  assigns,  afterwards  of  George 
Thomas^  Esq.,  grandfather  of  the  Defendant  G.  Thomas^ 
and  Thomas  Scottj  his  tenant,  since  of  George  Thomas^ 
the  father  of  the  Defendant  G.  Thomas^  his  tenants  and 
assigns,  and  then  of  the  said  Thomas  Pogson  ;  and  were 
formerly  the  estate  and  inheritance  of  George  Thomas 
the  grandfather;  and  also  all  that  part  or  parcel  of 
freehold  meadow  or  pasture  land  commonly  called  or 
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known  by  the  name  of  Lady  Kemfs  Meadam^  or  the 
Bdl  MeadcnDi  or  by  whatever  other  name  or  names  the 
same  had  been  called  or  known,  situate,  lying,  and 
being  in  Little  Bealings^  or  in  some  adjoining  parish  or 
place  in  the  county  of  Suffblk^  containing  by  admeasure- 
ment 1  A.  2  R.  13  p.  And  the  Master, — after  stating  that 
it  had  been  submitted  to  him  by  the  Plaintiffs  that  all 
the  said  premises  were  always  considered  and  spoken  of 
by  the  testatrix  and  treated  by  her  as  her  property  at 
KesgravCf  and  were  conveyed  to  Thomas  Pogsan  de- 
ceased, the  husband  of  the  testatrix,  by  one  and  the 
same  conveyance ;  and  that  the  Plaintiffs  were  advised 
and  submitted  that  all  the  said  property  was  devised  by 
the  testatrix  by  her  will,  and  was  subject  to  the  trusts  of 
the  will ;  and  stating  that,  on  the  part  of  the  Defendant 
F.  A.  Pogsonj  it  had  been  submitted  that  the  testatrix 
was,  at  the  time  of  her  death,  entitled  to  certain  here- 
ditaments and  premises  situate  at  Kesgrave,  and  also  to 
certain  hereditaments  and  premises  situate  at  a  place 
called  Little  BeaHngs,  and  to  certain  hereditaments  and 
premises  situate  at  a  place  called  Playford^  all  in  the 
county  of  Suffolk ;  and  that  inasmuch  as  there  were 
hereditaments  and  premises  situate  at  Kesgrave  sufficient 
to  answer  the  devise,  the  said  hereditaments  and  pre- 
mises at  Playjbrd  were  not  devised  by  the  will  of  the 
testatrix  to  her  trustees  to  be  sold,  — ^certified,  that  he 
was  of  opinion  that  the  whole  of  the  said  premises  therein 
mentioned  passed  under  the  said  will. 

The  said  Frances  Ann  Pogson  (who  had  since  inter- 
married with  and  is  now  the  wife  of  Willie  Sever) ,  as 
devisee  under  the  will  of  her  late  husband,  filed  an  ex- 
oq>tton  to  the  Master's  report,  on  the  ground  that  he 
ought  to  have  certified  that  the  said  hereditaments  and 
premises  at  Little  Beatings  and  the  hereditaments  and 
premises  at  Playfo/i'd  did  not  pass  by  the  will  of  the 
testatrix. 
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The  question  for  the  opinion  of  the  G)urt  was,  whe- 
ther the  lands  in  the  parishes  of  Little  Beatings  and 
Playjbrdj^^  which  are  parishes  distinct  from  but  ad- 
joining the  parish  of  Kesgrave^  —  passed  by  the  will  of 
the  said  Emily  Pogson^  the  testatrix. 

llie  case  was  argued  in  Hilary  term  last,  by 


Coote^  for  the  Plaindffs. 

There  are  cases  which  decide  that  if  a  testator  has 
lands  in  three  parishes,  and  names  only  one,  the  lands 
in  the  other  two  do  not  pass;  but  here  the  testatrix, 
without  specifying  any  parish,  has  devised  her  lands  at 
<*  Kesgrave  aforesaid  i^  and  some  construction  must  be 
put  on  the  word  aforesaid:  —  it  must  mean  her  estate  of 
Kesgrave.  As  she  has  not  described  her  estate  to  be 
situated  in  the  pari^i  of  J&sgrav^,  the  following  cases, 
which  will  be  relied  on  for  the  Defendant,  do  not  apply: 
Doe  dem.  Beach  v.  The  Earl  of  Jersey  {a),  Doe  dem. 
Clements  v.  Collins  (6),  Goodtitle  dem.  Radford  y.  South'' 
em  (c),  Gty  v.  Sharp  (rf),  Ongley  v.  Chambers  (^),  Miller 
\.  Trovers  (g) :  and  where  the  devise  is  general^  evidence 
of  parcel  or  no  parcel  is  admissible,  though  not  so  where 
it  is  particular.  But  if  the  lands  do  not  pass  here  under 
the  expression  Kesgrave  aforesaid^  they  pass  at  all  events 
under  the  general  residuary  devise:  Hogan  v.  Jack^ 
son  (A),  Bradford  v.  Belfield.  (i) 

Sudattf  for  the  Defendants. 

Where  a  devise  is  clear,  extraneous  evidence  is  not 
admissible  to   shew   the  testator's   meaning  (k) :   Doe 


(a)  SB.SfC.870. 
(6)  2  T.  JR.  498. 
(c)  1  M.S^Selw.Q99' 
Id)  1  Mylne  S^  Keen,  589. 
(e)  1  Bingh.   483.;    8  JB. 
3icoref665. 


(g)  8  5f US*.  244.;  1  M.  S; 
SooU,  342. 

(h)  Cowp.SO^. 
(t)  2  .S'tm.  264. 
(k)  2  Starkie  on  Ev.  S6i. 
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dem.  Chichester  v.  Oxenden.{a)  Here  the  expression, 
*^ situate  at  Kesgrave^^  requires  no  explanation;  and 
Doe  dem»  Browne  v.  Greening  (&),  Doe  dem*  Brovm  v* 
Brawn  (c),  and  Miller  v.  Traversj  are  in  point  for  the 
Defendants. 

As  to  the  argument  that  the  lands  in  Little  Playford 
and  Beatings  passed  by  the  residuary  clause,  the  effect 
of  a  residuary  clause  is  always  a  question  of  intention. 
Here  the  testatrix  shewed  she  knew  how  to  distinguish 
between  real  and  personal  estate,  having  applied  the 
words  heirs  and  executors  properly  all  through  the  will ; 
and  in  the  residuary  clause  the  bequest  is  to  the  lega- 
tees, their  executors,  administrators,  and  assigns. 

In  iSKato  V.  BuU  (d)^  Trevor  C.  J.  said,  *^  In  construc- 
tion of  wills  generally,  the  words  ^  my  estate,'  *  the 
residue  of  my  estate,'  or  <  the  overplus  of  my  estate,' 
may  well  pass  an  inheritance,  where  the  intent  is  appa- 
rent to  pass  it ;  but  such  intent  to  carry  an  inheritance 
by  such  words  must  be  very  apparent,  and  necessary  to 
be  drawn  from  the  words  of  the  will  and  circumstances 
of  the  case.  For  if  the  words  be  indifferent  to  real  and 
personal  estate,  or  may  be  applied  to  personal  estate 
alone,  there  the  heir  at  law  is  not  to  be  disinherited  by 
the  implication  of  such,  or  by  any  implication  at  all  but 
what  is  a  necessary  one."  In  Hogan  v.  Jackson  [e) 
the  words  of  the  residuary  clause  were  "all  effects, 
real  and  personal."  In  Bradford  v.  Belfield{g)  the 
words  were  "  testamentary  estate,"  which  includes 
real  property ;  but  in  Tilly  v.  Simpson  (A)  Lord  Hard-- 
wick  said,  "  The  Court  bath  restrained  the  word  estate 
to  carry  personal  estate  only,  where  it  hath  appeared 
that  it  was   the   intention  of  the  testator    it  should 
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(o)  3  Taunt.  147- 
(6)  3  M.^Seiw.  17U 
(c)  llEoHy^i. 
(<0  12  Mod.  592. 


(e)  Cowp.SO^. 
iff)  2Sim.264u 
(A)  2  2\  R.  659.  note. 
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1840.  be  so  understood:  as  where  it  hath  stood  coupled 
with  particular  descriptions  of  part  of  the  personal 
estate,  as  a  bequest  of  all  my  mortgages,  household 
Thokas.  goods,  and  estate^  in  which  the  preceding  words  are 
not  a  full  description  of  the  personal  estate."  WooUam 
V.  Kemoorthy  (a)  is  much  like  the  present  case ;  and 
Doe  dem.  Spearing  v.  BucJcner{b)  is  decisive  on  the 
point  in  favour  of  the  Defendants.  See  also  Doe  dem, 
Hurrell  v.  Hurrell  (c),  Doe  dem.  Hick  v.  Dring  (d), 
NewUmd  v.  Majoribahks  {e\  and  Doe  denu  Bunny  v. 
Rout.(g) 

Coote,  in  reply.  In  the  cases  cited  for  the  Defendants 
on  the  first  point,  there  was  an  attempt  to  make  out  the 
devise  by  evidence  dehors  the  will ;  but  here  the  words 
"  Kesgrcpoe  aforetaid^^  can  only  refer  to  the  estate  at 
Kesgrave  House.  As  to  the  residuary  clause,  in  the 
cases  cited  for  the  Defendants  the  reference  to  personal 
property  was  direct ;  not,  as  here,  by  way  of  inference 
only.  The  words  heirs  and  executors  must  be  taken  to 
mean  representatives,  according  to  the.  nature  of  the 
estate;  and  the  real  question  here  as  to  the  residuary- 
clause  is,  whether  or  not  the  testatrix  meant  to  die  in- 
testate as  to  any  portion  of  her  property. 

The  following  certificate  was  sent  in  Trinity  term:  — 
We  have  heard  this  case  argued,  in  the  absence  of 
the  Lord  Chief  Justice  upon  the  special  commission  at 
Monmouthj  and  of  Mr.  Justice  Coltman^  who  was  en- 
gaged at  nisi  prius:  we  have  considered  it;  and  we 
are  of  opinion  that  the  lands  in  the  parish  of  Little 
Beatings  and  Playjbrdj  in  the  pleadings  in  this  cause 
mentioned,  and  which  are  stated  to  be  parishes  distinct 

(a)  9  Ves.  137-  {d)  2M.S^  Seiw.  448. 

(6)  6T.R.  610.  (e)  5  Taunt.  268. 

(0)  5B.Si  Aid.  18.  (^)  7  Taunt.  79- 
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from,  but  adjoining  to,  the  parish  of  Kesgrave^  did  not        1840. 
pass  by  the  will  of  Emily  Pogson  the  testatrix  therein        

mentioned.  Poqbon 

_  _   _  t». 

J.  B.  BoSANQU£T«       Thomas. 

T.  Erskine. 

W.  H.  MauHe. 


Whittenbury  v.  Law. 


nPHE  Plaintiff  in  this  case  having  recovered  against  In  an  action 

the  Defendant,  who  was  sued  as  a  public  officer  of  *8"n8t  Ae 

^     ^  ^  pubhc  officer 

the  Imperial  Bank  of  England^  carrying  on  the  business  of  a  joint 

of  banking  under  the  provisions  of  the  statute  of  7  G.  4.  ^^^^  ^^' 

c»  46.,  had  obtained  a  rule  calling  on  certain  persons  tion  under 

therein  named  to  shew  cause  why  he  should  not  have  7  G.  4.  c.  46. 

leave  to  enter  a  suggestion  on  the  Roll  that  the  several  *?^*  * 

persons  named  in  the  rule  were,  before  and  at  the  date  named  in  the 

of  the  judfi:ment,  partners  in  the  said  company ;  and  '®<^«'<1*  can 

.  -^     ^         *   \^         ^    .         ^         .         V  be  obtained 

why  execution  should  not  be  issued  against  them  upon  ^^^y  ^^on  a 

such  judgment.  scire  facias. 

In  Hilary  term  last, 

Bompas  Seijt,  in  support  of  the  application,  relied  on 
Bartlett  v.  PetUland  (a),  where  judgment  having  been 
obtained  against  a  nominal  defendant,  a  ca.  sa,  was  sued 
out  against  a  partner  in  the  concern,  but  was  set  aside 
on  the  ground  that  the  plaintiiF  ought  to  have  applied 
for  leave  to  enter  a  suggestion. 

Stephen  Serjt.  and  Jervis  shewed  cause.  Bartlett  v. 
PetUland  only  established  in  effect  that  execution  can- 
not be  had  against  one  who  is  not  named  as  a  defend* 

(a)  1  B,  (Jy  Adol.  704. 
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1840.  ant,  without  some  introduction  of  bis  name  into  the 
record.  It  was  thrown  out  in  argument  that  this  might 
be  done  by  way  of  suggestion ;  but  that  was  not  the 
point  in  the  cause,  and  it  is  quite  clear  that  a  new  party 
can  only  be  introduced  by  means  of  a  ^scire  Jacias. 
Where  a  cause  assumes  a  new  aspect  between  the  same 
parties,  the  new  state  of  facts  may  be  shewn  by  way  of 
suggestion ;  but  where  a  new  party  is  introduced,  the 
proceeding  is  by  scire  facias^  —  Penoyer  v.  Brace  (a), 
Reg.  v.  Ford  (i),  —  which  is  in  itself  an  execution  ;  IaL 
s.  505. ;  and  admits  of  traverse  or  demurrer  by  the 
party  affected ;  whereas  a  suggestion,  which  is  a  mere 
surmise,  is  not  traversable,  —  Vin.  Abr.^  Traverse  P. 
pi.  8.,  —  except  in  prohibition,  by  virtue  of  a  particular 
statute.  A  party  who  is  not  in  court  cannot  traverse. 
The  point,  however,  has  been  expressly  decided  this 
term  in  the  Queen's  Bench  (Bosanquet  v.  Bainsjbrd) 
and  in  the  Exchequer  {Cross  v.  Law). 

Bompas  Seijt.  and  Tondinson^  in  support  of  the  rule. 
The  object  of  the  statute  7  G.  4.  c,  46.  s.  IS.  was  to 
facilitate  execution  against  the  members  of  joint  stock 
companies.  Sect  9.  provides  a  nominal  defendant  on 
behalf  of  the  partnership ;  so  that  it  is  the  entire  com- 
pany which  is  sued  and  is  responsible  through  each  of 
its  members ;  and  there  is  no  inconvenience  or  novelty 
in  proceeding  against  the  various  members  by  way  of 
suggestion.  In  an  action  against  the  hundred,  two  of 
the  inhabitants  only  are  sued ;  but  execution  may  issue 
against  any  other  inhabitant  without  a  sd,  fa*  So,  in 
actions  against  dock  companies,  where  the  clerk  or 
treasurer  is  made  the  nominal  defendant,  execution  may 
be  bad  on  the  property  of  the  company  without  any 
application  to  the  Court     Penoyer  v.  Brace  and  Reg.  v. 

(a)  1  Ld.  Raym.  244.  (6)  2  Ld.  Raffm.  768. 
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Ford  were  cases  of  executors,  whose  position  bears  no  1840. 
analogy  to  that  of  a  partner.  As  to  the  objection  that 
the  several  members  of  the  company  are  not  in  court, 
if  they  do  not  dispute  that  they  are  partners  they  care 
in  court  by  their  public  officer ;  if  they  dispute  that 
fact,  they  must  be  brought  into  court  by  sci.Ja,  There 
should,  therefore,  be  a  suggestion  first,  and  then  a  sci. 
^•,  where  the  issue  raised  renders  it  necessary,  as  in  the 
case  of  suggestion  of  further  breaches  under  8  &  9  ^  S. 
c.  1.:  S  CAitty  on  Pleadings  1288.;  Ttdd^s  Append,  c.  43. 
5. 84.  Bartlett  v.  PenUand  is  in  point,  and  has  not  been 
over-ruled  by  the  recent  decisions. 

Cur.  adv.  vuU 

TiNDAL  C.  J., — after  stating  the  facts,  as  antif  p.  345. 
—  The  application  is  founded  upon  the  statute  7  G.  4. 
c.  46.  s.  13.,  which  provides  *'  that  execution  upon  any 
judgment  in  any  action  obtained  against  any  public  offi- 
cer for  the  time  being  of  any  corporation  or  copartner- 
ship company  carrying  on  the  business  of  bankins^  under 
the  provisions  of  that  act,  whether  as  plmntiff  or  de- 
fendant, may  be  issued  against  any  member  or  members 
for  the  time  being  of  such  corporation  or  copartner- 
ship." 

The  application  is  opposed,  upon  the  ground  that  the 
proper  course  for  making  the  persons  in  question  par- 
ties liable  to  execution  on  the  judgment  is  not  to  apply 
for  leave  to  enter  a  suggestion,  but  to  proceed  against 
them  by  scire  facias^  which  is  the  established  form  of 
proceeding  to  make  any  new  person  not  a  party  to  the 
judgment  chargeable  to  the  execution:  Penoyer  v. 
Brace  {a\  Queen  v.  Ford,  (b) 

In  support  of  this  application  for  leave  to  enter  a  sug- 

(a)lXd,l?oym.244.;5a«p.  (h)  2  Ld.  Raym.  768.; 
319.  2  Saund.  6.  in  noHs. 
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1840.        gestion,  the  case  of  Bartldt  v.  Pefitland  (a)  was  relied 

on  as  being  in  point.     In  that  case,  judgment  having 

Whitten-     ijggjj  obtained  against  a  nominal  defendant,  a  writ  of 

BURY 

^^  capias  ad  satisfaciendum  was  sued  out  against  Sir  A,  B. 

Law.  King  as  a  partner,  without  any  leave  having  been  ap- 
plied for  to  enter  a  suggestion  that  he  was  a  member  of 
the  company ;  and  the  Court  of  King's  Bench  held  the 
execution  to  be  irregular,  and  discharged  Sir  A.  B.  King 
out  of  custody.  It  was  argued  by  the  counsel  for  Sir 
A,  B.  King  that  the  plaintiff  ought  to  have  applied  for 
leave  to  enter  a,  suggestion,  to  which  he  might,  as  it  was 
said,  have  demurred,  or  have  traversed  the  facts  if  they 
were  untrue ;  and  Lord  Tenterden^  on  delivering  the 
judgment  of  the  Court,  adopted  this  argument.  In  that 
case,  however,  the  substantial  question  was,  whether,  to 
prevent  an  incongruity  upon  the  record,  the  character  of 
new  parties  to  be  made  Ijable  to  the  execution  must  not, 
in  some  way,  be  made  to  appear  thereon :  it  was  no 
matter  of  consideration  whether  it  ought  to  be  made  to 
appear  by  suggestion  or  by  scire  facias. 

The  latter  point  has  since  been  fully  considered, 
both  in  the  Court  of  Queen's  Bench,  in  the  case  of  B<h 
sanquet  v.  Bainsfordj  and  in  the  Court  of  Exchequer, 
in  the  case  of  Cross  v.  Law,  and  in  several  other 
cases ;  and  both  Courts  have  concurred  in  the  opinion 
that  the  proper  course  of  proceeding,  under  these  cir- 
cumstances, is  by  scire  facias^  not  by  suggestion.  In 
the  opinion  pronounced  by  those  Courts  we  agree,  and 
are  therefore  of  opinion  that  the  present  rule  must  be 
discharged. 

,  (a)  IB.S^AdollO^. 
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Brook  and  Others,  Assignees,  &c.  of  Jerom,  a 
Bankrupt,  v.  Mitchell  and  Others. 

nnHIS  was  an  action  of  trofoer^  brought  by  the  assignees  Trover  does 

of  one  Jerom^  a  bankrupt,  against  Mitchell  a  judg-  °®*  ^®  ^®'  ^^ 

ment  creditor  of  the  bankrupt,  and  tlie  two  other  De-  bankrupt 

fendants,  the  sheriffs  of  Middlesex^  for  seizing  and  selling  against  a  ere- 

the  goods  of  J.«»«  under  a  writ  df^/a.  ^^^ 

The  Plaintiffs  declared  upon   a  possession  of  the  underawar- 

coods  by  Jerom  before  he  became  bankrupt,  and  a  con-  ^^^^  ®^  ^tioi- 
°  ^  '^  '  ney  not  filed 

version  by  the  Defendants  before  such  bankruptcy.  within  twen- 

Upon  demurrer  to  the  plea  of  Mitchell,  and  to  the  ty-one  day8,if 

plea  of  the  two  other  Defendants,  the  questions  raised  y^^^^i  ^ 

were,  first,  whether  a  warrant  of  attorney  upon  which  before  the 

the  judirment  was  entered  up,  not  havinc:  been  filed  *^*  ®^  bank- 

...  -.  c     '  .  J    .    .    J       niptcyrthe 

witnm  twenty-one  days  after  its  execution,  and  no  judg-  j^medy  is  by 

ment  having  been  signed  or  execution  issued  within  the  &n  action  for 

same  period,  such  warrant  of  attorney,  and  the  judgment  ^d^^^jve^ 

and  execution  thereon,  were  to  be  deemed  fraudulent  or  by  a  special 

and  void  airainst  the  assignees  under  a  commission  which  action  on  the 

statute  3  Cr.  4. 
issued  more  than  twenty-one  days  next  after  the  exe-  c.  39. 

cution  of  such  warrant  of  attorney,  by  virtue  of  the  pro- 
visions of  the  statute  3  G.  4.  c.  39. ;    and,   secondly, 
whether  the  effect  of  that  statute  was  altered  by  the 
provisions  of  the  2  &  3  VicL  c.  29. 
In  Michaelmas  term  last, 

Kennedy,  in  support  of  the  plea,  contended  that  the 
Defendants'  execution  did  not  fall  within  the  provisions 
of  the  statute  3  G.  4.  c.  39. ;  and  that,  at  all  events,  the 
Plaintiffs  could  not  sue  in  trover ;  to  which  point  the 
decision  of  the  Court  was  confined. 


350  TRINITY  T£RM, 

1840.  Tracer  does  not  lie  unless  the  Plaintifis  have  a  pro- 

perty in  the  goods  which  are  the  subject  of  the  action, 
and  a  right  to  the  possession  of  them :  Com,  Dig.,  TrO' 
ver;  Addison  y.  Bound  {a)  ;  Wibnskurst  v.  Bowker.{b) 
But  here  the  property  in  Jeromes  goods  was,  before  any 
act  of  bankruptcy,  vested  in  the  Defendants  under  their 
execution ;  and  the  Plaintifis  were  never  in  possession 
till  after  the  execution*  If  the  Plaintiffs  sued  on  their 
own  possession,  it  was  too  late,  because  the  property 
was  already  in  the  Defendants  under  their  execution ;  if 
on  the  possession  of  Jerom^  they  failed,  because  his  pro- 
perty in  the  goods  ceased  with  the  execution :  he  could 
never  have  sued  the  Defendants  in  trover,  and  the  Plain- 
tiffs, in  deriving  title  from  him,  were  equally  concluded. 
Cases  of  fraudulent  sale  by  a  bankrupt  had  no  applica- 
tion to  the  present,  for  a  fraudulent  sale  was  an  act  of 
bankruptcy,  and  did  not  divest  the  property  of  the 
bankrupt  The  remedy  for  the  Plaintiffs,  if  any,  was 
by  a  special  action  on  the  statute,  or  an  action  for 
money  had  and  received:  Ward  y.  Clarke  {c).  Missing  v. 
Kemble  (d).  Hurst  v.  OrbelL  {e) 

Erkf  contri.  This  is,  in  effect,  an  action  on  the 
statute :  it  does  not  rest  on  property  so  much  as  on 
fraud,  or  on  that  which,  as  against  the  assignees  of  a 
^  bankrupt,  is  treated  by  the  statute  as  a  fraudulent  trans- 
action; and  in  that  light  no  property  passed  to  the 
Defendants  under  their  execution,  at  least  as  against 
the  bankrupt :  if  the  Court  should  hold  otherwise,  the 
whole  object  of  the  statute  would  be  defeated.  In  cases 
of  actual  fraud,  such  as  Rust  v.  Cooper  (g)  and  JETor- 
toood  V.  Smith  (h),  the  transferee  obtains  no  title ;  and 

(a)  4  AdoL  6^  EU.  799-  (c)  S  Net).  Sf  Per.  237. 

(6)  5  New  Cases,  541.  (g)  Cowp.  629. 

(c)  Moo.  6^  MaUc.  497.  (*)  2  T.  R.  750. 
{d)  2Campb.  115. 
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by  this  statute  the  legislature  proposed  to  consider  an  1840. 

execution  under  a  warrant  of  attorney  a  constructive       

fraud  as  against  the  assignees  of  a  bankrupt  Brook 

Cur.  adv.  vuU.  Mitohbu.. 

TiNDAL  C.  J.  The  questions  raised  upon  a  demurrer 
to  the  plea  of  Mitchell^  and  to  the  plea  of  the  two  other 
DefendantSi  and  which  were  principally  argued  before 
us,  were,  firsti  whether  the  warrant  of  attorney  upon 
which  the  judgment  was  entered  up,  not  having  been 
filed  within  twenty-one  days  after  its  execution,  and  no 
judgment  having  been  signed  or  execution  issued  within 
the  same  period,  such  warrant  of  attorney,  and  the  judg- 
ment and  execution  thereon,  were  to  be  deemed  fraudu- 
lent and  void  against  the  assignees  under  a  commission 
which  issued  more  than  twenty-one  days  next  after  the 
execution  of  such  warrant  of  attorney,  by  virtue  of  the 
provisions  of  the  statute  S  G.  4.  c.  39. ;  and,  secondly, 
whether  the  effect  of  that  statute  was  altered  by  the 
provisions  of  the  2  &  3  Vict.  c.  29. 

But  an  objection  was  raised  in  the  course  of  the  argu- 
ment, on  the  part  of  the  Defendants,  against  the  form 
of  the  action ;  and,  upon  consideration,  we  think  that 
objection  is  valid,  so  as  to  render  it  unnecessary  for  us 
to  give  an  opinion  upon  the  other  questions  raised  in 
the  argument.  That  objection  is,  that  under  the  facts 
appearing  on  the  record  the  action  of  trover  is  not 
maintainable  by  the  assignees ;  but  that  the  only  action 
maintainable,  if  indeed  any  be  maintainable,  is  an  action 
for  money  had  and  received  to  their  use;  and  that  at  all 
events,  and  in  any  view  of  the  case,  an  action  of  trover 
laying  the  conversion  before  the  bankruptcy  cannot  be 
supported. 

It  appears,  by  express  allegations  on  the  record,  that 
the  judgment  was  entered  up,  the  Jieri  facias  issued  and 
put  into  the  hands  of  the  sheriff,  and  the  levy  thereon 
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1840.       actually  made  before  the  act  of  bankruptcy  was  com- 
mitted. 

To  consider,  therefore,  in  the  first  place,  the  objec- 
tion to  the  form  of  the  declaration  in  traoer.  The  pos- 
session is  laid  iii  the  bankrupt,  and  the  conversion  by 
the  Defendants  is  alleged  to  have  taken  place  before  the 
bankruptcy ;  but  the  statute  of  G.  4.  above  referred 
to  does  not  make  the  warrant  of  attorney  and  the  judg- 
ment and  execution  void  absolutely  as  against  all  per- 
sons, but  only  as  against  the  assignees  under  the  sub- 
sequent commission.  As  against  the  bankrupt  himself^ 
therefore,  the  judgment  was  good,  and  the  execution  a 
valid  execution,  and  the  levy  was  no  wrongful  conver- 
sion; and  so  the  transaction  would  remain  a  good  and 
valid  execution  against  him  at  all  events  up  to  the  time 
of  the  bankruptcy.  Upon  no  legal  construction,  there- 
fore»  as  it  appears  to  us,  can  the  allegation  be  supported 
that  there  was  any  wrongful  conversion  before  the  bank- 
ruptcy. 

But,  in  the  next  place,  the  action  of  tracer  itself  is 
not  maintainable  by  the  Plaintiffs ;  because  they  never 
had  the  possession,  nor  the  right  to  the  possession,  of 
these  goods  in  themselves  as  assignees.  By  no  earlier 
statute  is  the  relation  carried  back  to  a  further  point  than 
to  the  act  of  bankruptcy ;  and  there  are  no  words  in  the 
statute  in  question  which  vest  the  property  in  the  goods 
by  relation  in  the  assignees,  either  from  the  date  of  the 
warrant  of  attorney,  or  the  judgment,  or  the  execution. 

Indeed,  the  statute  itself  appears  to  have  provided 
for  this  difficulty  of  want  of  property  in  the  assignees 
by  pointing  out  the  remedy  to  which  the  assignees  are 
entitled ;  for  by  the  second  section,  after  enacting  that 
the  execution  shall  be  deemed  fraudulent  and  void 
against  the  assignees  under  such  commission,  it  pro- 
ceeds to  enact,  "  that  such  assignees  shall  be  entitled  to 
recover  back  and  receive  for  the  use  of  the  creditors  of 
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such  bankrupt  at  large,  all  and  every  the  monies  levied,        1840. 
or  effects  seized  under  and  by  virtue  of  such  judgment       — 
and  execution."     Under  which   words  of  the   statute       Bbook 
they  might,  subject  to  all  the  other  objections  raised  on     Mitchbll. 
the  argument,  have  brought  an  action  for  money  had  and 
received,  or  perhaps  have  maintained  a  special  action  on 
the  case,  upon  the  words  of  the  statute ;  but  there  is 
nothing  to  enable  them  to  bring  trover.     Upon  these 
two  grounds,  therefore,  we  think  the  present  action  not 
maintainable,  and  that  there  must  be 

Judgment  for  the  Defendants. 


LucKiN  V.  Simpson. 

ryU  the  16th  of  February  1839,  a  writ  of ^.^.,  issued  The  statute 

against  the  Defendant  at  the  suit  of  the  Plaintiff,  ^&^^^t. 

1     «       ^      n  •       1     .^  •  ,«.<?•  29«j  touch- 

was  put  mto  the  hands  of  the  sheriff:  on  the  23d  of  the  ing  execution 

same  month  a.Jlat  was  issued  against  the  Defendant.         against  J^ank- 

Afterwards,  under  an  order  and  certain  rules  of  this  ^^"y^' 
Court,  the  money  levied  in  pursuance  of  the  Jl»Ja.  was 
paid  into  Court,  and  an  issue  was  directed,  to  try  whe- 
ther, at  the  time  of  awarding  the  Jlat  against  the  De- 
fendant, the  different  requisites  existed  which  are  ne- 
cessary to  support  a  commission  of  bankruptcy ;  in  thi^ 
issue  the  assignees  were  to  be  the  Plaintiffs,  and  Luckin 
the  Defendant.  Pending  these  proceedings,  and  before 
the  trial  of  the  issue,  the  statute  2  &  3  Vict.  c.  29.  was 
passed,  which  enacts  that  all  executions  and  attachments 
against  the  lands  and  tenements,  or  goods  and  chattels 
of  a  bankrupt,  bond  Jide  executed  or  levied  before  the 
date  and  issuing  ofihejuit,  shall  be  deemed  to  be^valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt,  provided  there  was  no  notice  of  such  act : 

VOL.  VI.  B  B 
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Whereupon,  the  Plaintiff  obtained  a  rule  nisi  for  re* 
scinding  the  rule  under  which  the  issue  had  been  di« 
rected,  and  for  paying  over  to  the  Plaintiff  the  money 
paid  into  Court 

In  Hilary  term  last, 


Talfourd  Serjt  and  Shee^  who  shewed  cause,  con- 
tended that  the  statute  was  not  retrospective.  The 
eighty-second  section  of  6  G*  4.  c.  16.,  — which  enacted 
that  all  payments  bond  fide  made,  or  thereafter  to  be 
made,  by  any  bankrupt,  or  to  any  bankrupt,  before  the 
date  and  issuing  of  the  commission,  without  notice  of 
any  prior  act  of  bankruptcy,  should  be  deemed  valid, — 
had  been  held  retrospective ;  but  that  was  because  it 
provided  for  payments  then  made,  ^^  or  hereafter^*  to  be 
made;  Churchill  v.  Crease (a)^  Terrington  v.  Har^ 
greaves  {b) ;  the  Court  relying  expressly  on  the  effect 
produced  by  the  use  of  the  words  "  or  hereafter^*'  which 
shewed  that  the  legislature  had  the  past  in  view  as  well 
as  the  future  :  those  words  being  omitted  in  the  present 
statute,  the  legislature  must  be  deemed,-  as  in  ordinary 
cases,  to  have  had  only  the  future  in  view. 

Bompas  Serjt.  and  Petersdofff,  in  support  of  the  rule. 
This  act  was  passed  to  further  the  provisions  of  6  G.  4. 
c,  16.  5.  82.,  which  are  recited :  it  is  true  that  in  that 
recital  the  words,  "  or  hereafter  to  he  made^*  are  omitted ; 
but  the  legislature  must  be  taken  to  have  been  cognisant 
of  the  two  cases  which  have  been  referred  to,  and  to 
have  intended  that  the  present  enactment  should  be 
coextensive  with  the  former,  the  two  acts  being  in  pari 
materiL  This  view  of  the  act  is  supported  by  cases  on 
similar  provisions  in  other  statutes:  Elstofi  v.  Braddick{c)f 


(o)  5  Bingh.  177' 
lb)  Ibid,  489. 


(c)  2  Cr.  ^  Mee.  435. 
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Cuming  Y.  Welsford{a)^  Tender  v.  Chatterton  {b)^  AnseU 
V.  AnseU*  (c) 

Cur.  adv.  viiU. 

Tjndal  C.  J.  This  question  comes  before  the  Court 
upon  a  rule  to  shew  cause  why  a  certain  order,  and 
certain  rules  of  the  Court,  by  which  an  issue  had  been 
directed  to  be  tried  under  the  Interpleader  Act,  should 
not  be  discharged,  and  why  a  sum  of  money  paid  into 
Court  should  not  be  paid  over  to  the  Plaintiff.  The 
issue  had  been  directed  to  try  whether,  at  the  time  of 
awarding  the  fiat  in  bankruptcy  against  Simpson^  the 
Defendant  in  the  original  action,  the  different  requisites 
existed  which  are  necessary  to  support  the  commission, 
and  in  this  issue  the  assignees  of  Simpson  were  directed 
to  be  the  Plaintiffs,  and  Lucking  the  judgment-creditor, 
the  Defendant.  It  appears  that  the  writ  of  Jl.Ja.  of  the 
Plaintiff  Ziic^'/t  was  put  into  the  hands  of  the  sheriff  on 
the  16th  of  February  1839,  and  ih^Jiat  was  not  issued 
until  the  23d  of  the  same  month.  But  whilst  these 
orders  of  the  Court  were  pending,  and  before  the  trial 
of  the  issue,  the  statute  was  passed,  2  &  3  Vict.  c.  29., 
entitled  "  An  Act  for  the  better  protection  of  parties 
dealing  with  persons  liable  to  the  bankrupt  laws," 
and  received  the  royal  assent  upon  the  I9tb  of  July 
1839.  That  statute  en&cted,  amongst  other  things, 
**  that  all  executions  and  attachments  against  the  lands 
and  tenements,  or  goods  and  chattels  of  such  bankrupt, 
bondjide  executed  or  levied  before  the  date  and  issuing 
of  the  Jlatt  should  be  deemed  to  be  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy  by  such  bankrupt  com- 
mitted/' provided  there  was  no  notice  of  any  prior  act 
of  bankruptcy. 


1840. 


(a)  6Bingh.502. 
(h)  iMd.258. 


(c)  3  Car.  S^  P.  563. 
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The  application,  therefore,  on  the  part  of  the  Plaintiff 
in  the  original  action,  the  judgment^creditor,  was,  that 
the  rules  which  had  been  obtained  for  the  trial  of  the 
issue  might  be  altogether  set  aside,  and  the  sum  of 
60/.  175.,  produced  by  the  sale  of  the  goods,  and  paid 
into  Court  by  the  assignees,  might  be  paid  out  to  him, 
the  Plaintiff,  on  the  alleged  ground  that  the  trial  would 
now  be  altogether  useless,  the  execution  having  been 
completed  before  the  Jtal  was  issued. 

The  whole  question,  therefore,  between  the  parties 
resolves  itself  into  the  single  point,  whether  the  statute 
2  &  S  VicL  is  prospective  only,  so  as  to  govern  no  exe- 
cutions or  other  transactions,  except  such  as  take  place 
after  the  statute  was  passed  into  a  law ;  or  whether  it 
was  retrospective  also,  so  as  to  give  the  law  to  trans- 
actions which  bad  actually  taken  place  before  the  pass- 
ing of  the  statute,  whenever  they  were  brought  before 
the  Court  for  adjudication  after  the  statute;  and  we  are 
of  opinion,  looking  at  the  words  of  the  statute,  that  it 
gives  the  law  to  all  cases  that  come  for  adjudication 
before  the  Court,  where  the  execution  was  executed 
before  the  Jiat  in  bankruptcy,  whether  the  transaction 
brought  before  the  Court  took  place  before  or  after  the 
passing  of  the  statute. 

The  statute  recites  the  eighty-second  section  of  the 
6  G.  4.  c,  16.,  and  in  its  mode  of  recital  treats  it  as  an 
enactment  that  relates  to  "  all  payments  really  and 
bona  Jide  made  by  any  bankrupt,  or  to  any  bankrupt, 
using  only  the  word  **  made "  in  the  past  tense,  not- 
withstanding the  section  itself  contains  the  expression 
**  really  and  bona  Jide  made  or  thereafter  to  be  made;*' 
the  very  mode  of  recital,  therefore,  appearing  to  afford 
a  legislative  authority  that  the  eighty-second  section 
comprehends  within  it  by-gone  transactions;  a  point 
which  had  been  already  decided  by  the  Courts  of  law ; 
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—see  Churchill  v.  Crease {a\  Terrington  v.  Hargreaves{b) ; 
- — and  the  statute  now  under  consideration  continues  to 
recite  that  it  is  expedient  that  further  protection  should 
be  given  to  persons  dealing  with  bankrupts  before  the 
issuing  of  Any  Jlat  against  them;  and  then  enacts  in 
general  terms,  and  without  reference  to  any  future 
time,  that  *^  all  executions  and  attachments  against  the 
lands  and  tenements,  or  goods  and  chattels  of  such 
bankrupt  bond  fide  executed  or  levied  before  the  date 
and  issuing  of  the^/,  shall  be  deemed  to  be  valid,  not- 
withstanding any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed,"  under  certain  conditions  which  do  not 
apply  to  this  case. 

The  recent  statute  being  made  in  pari  materia  with 
the  former,  and  expressly  in  furtherance  of  the  objects 
of  the  former,  ought,  as  it  appears  to  us,  to  receive  the 
same  construction  as  tp  its  operation,  and  to  be  held  to 
comprehend  and  govern  the  case  before  us. 

We  therefore  think  the  order  for  the  trial  of  the 
issue,  which  has  now  become  useless,  and  the  rules  de- 
pendent thereon,  should  be  discharged,  and  the  produce 
of  the  sale  of  the  goods  paid  out  of  Court  to  tlie  judg- 
ment-creditor; but  under  the  peculiar  circumstances  of 
the  case,  without  any  costs  on  either  side. 

Rule  absolute. 
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(a)  5  Bingh,  177. 


(h)  Ibid.  489. 
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Devaux  and  Another  v.  Steele. 

AFreneftlaw,  nHHIS  was  an  action  brought  upon  a  policy  of  assur- 

provi      t  a  ^^^  which  stated  the  insurance  to  be  made  to  the 

*'  the  vessel 

which  shall      amount  of  800/.  **  on  bounty  allowed  by  the  French 

have  fished,  government  on  the  tonnage  of  the  ship  Le  Hentif  agreed 

Pacific  hy  ^^  ^  valued  at  800/."    The  declaration  alleged  that  the 

douhlingCape  said  bounty  would  have  been  allowed  by  the  French 

n^ns^   ^  government  upon  the  tonnage  of  the  ship,  if  the  said 

through  the  ship  with  the  cargo  on  board  had  arrived  in  Fratice ;  it 

StraUs  of        ^^ieti  alleged  a  total  loss  by  the  perils  of  the  sea.     The 

3fagelian  or  j  r 

to  the  south     fourth  plea,  upon  which  the  whole  of  the  question  be- 

oi  Cape  Horn,  tween  the  parties  arose,  alleged  that  thf  bounty  which 
of  latitude  at  ^^*  ^^  subject-matter  of  the  insurance  was  a  bounty 
the  least,  allowed  by  the  French  government  under  a  certain  writ- 
shall  obtain  ^^^  j^^  ^f  prance  relating  to  the  whale  fishery,  which 
on  its  return  °  "  ^ 
a  supple-  being  translated,  is  as  follows: — ^*  The  vessel  which  shall 

mental  have  fished  either  in  the  Pacific  Ocean^  by  doubling  Cape 

bring^Wkk  ^^^^  ^^  ^y  passing  through  the  Straits  of  Magellan,  or 

the  produce  to  the  south  of  Cape  Horn  at  sixty-two  degrees  of  lati- 

of  Its  fishery  ^^^j^  ^^  ^j^^  j^^^    ^j^^jj  obtain  on  its  return  a  supple- 
one  half  at  ...  . 

least  of  its  mental  bounty,  if  it  brings  back,  in  the  produce  of  its 

burthen,  or  if  fishery,  one  half  at  least  of  its  burthen ;  or  if  it  can  prove 

navigation  of  *  navigation  of  sixteen  months  at  least:" — And  the  plea, 

sixteen  after  stating  the  course  of  the  fishing  voyage  made  by 

mont  8  at  ^j^^  ^j^jp^  concluded  with  a  traverse,  "  without  this  that 

Held,  that  the  bounty  in  the  policy  mentioned  would  have  been 

a  vessel  which  allowed  by  the  said  French  fi[overnment  on  the  tonnasre 
had  caught  /  8  © 

fish  to  the  amount  of  half  its  burthen  in  the  Atlantic,  then  doubled  Cape  Horn 

and  fished  without  success,  and  was  lost  within  sixteen  months  after  setting 

sail,  had  not  complied  with  the  conditions  of  the  law,  so  as  to  be  entided  to  the 

bounty : 

Held  also,  that  the  practice  of  the  French  government  to  allow  the  bounty 

under  such  circumstances  was  a  mere  matter  of  expectation,  and  did  not  constitute 

a  vested  interest  which  could  be  the  subject  of  insurance. 


'^/Jeci/t^  ^2^ 
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of  the  said  ship,  if  the  said  ship  with  the  said  cargo  on 
board  had  arrived  in  France^  as  in  the  declaration  is 
alleged:"  upon  which  traverse  issue  was  joined. 

» 

By  a  special  case,  it  appeared  that  the  Plaintiffs  were 
insurance  brokers  in  London^  and  were  the  agents  of 
the  firm  of  Messrs.  Jacques  Fran^ois^frereSf  French  mer- 
chants at  Nantes,  who  at  the  time  of  effecting  the  policy, 
and  at  the  time  of  the  loss,  were  the  owners  of  the 
French  ship  Le  Henri.  On  the  28th  of  October  1835, 
the  Defendant  subscribed  the  policy  of  insurance  for  the 
sum  of  400/. 

The  bounty  referred  to  in  the  said  policy,  was  the 
bounty  allowed  by  the  French  government  to  encourage 
the  whale  fishery.  On  the  subject  of  that  bounty  the 
following  law  of  the  22d  oi  April  1832,  and  royal  ordi- 
nance of  the  26th  April  1833,  were  in  force  at  the  time 
of  the  insurance  and  loss,  as  set  forth  in  the  following 
translated  extracts  of  such  parts  as  have  been  deemed 
material  to  the  present  question. 

^*  Article  1 .  The  bounty  granted  to  the  fitting  out  of 
vessels  for  the  whale  fisheries,  whether  it  be  in  the  North 
Seas  or  in  the  Southern  Ocean,  shall  be  70  francs  per 
measurement  ton,  when  the  ships'  companies  shall  with- 
out exception  consist  of  Frenchmen. 

Article  2.  The  vessel  which  shall  have  been  fishing, 
whether  in  the  Pacijic  Ocean,  either  by  doubling  Cape 
Horn,  or  by  passing  through  the  Straits  of  Magellan,  or 
to  the  southward  of  Cape  Horn  at  sixty-two  degrees  of 
latitude  at  the  least,  shall  obtain  on  her  return  a  supple- 
mental bounty,  provided  she  shall  bring  home  in  the 
produce  of  her  fishing  one  half  at  least  of  the  burthen ; 
or  it  shall  be  proved  that  her  navigation  voyage  has  oc- 
cupied sixteen  months  at  the  least. 

Article  3.  The  supplemental  bounty  shall  be  reduced 

B  B    4. 
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1840.  one  half  for  sach  vessels  as  shall  have  fished  to  the 
eastward  of  the  Cape  of  Good  Hope^  at  forty-five  de- 
grees at  least  of  longitude  from  the  meridian  of  Paris, 
and  at  forty-eight  to  fifty  degrees  of  south  latitude.  . 

Article  4. .  In  order  to  have  a  right  to  the  bounty, 
the  crews  of  vessels  which  shall  be  composed  partly  of 
Frenchmen  and  partly  of  foreigners,  shall  consist  of  not 
more  than  one  third  of  foreigners,  being  oflBcers,  har- 
pooners  or  masters  of  boats. 

Article  7.  Royal  ordinances  shall  determine  the 
nature  of  the  applications  which  shall  be  required  of  the 
owners  previous  to  paying  th^  outward  bounty,  and  the 
proofs  to  be  furnished  shewing  that  the  voyage  has 
been  accomplished." 

Decree  of  the  King  relative  to  the  Bounties  of  the 
Whale  Fishery:  26th  of  April  18SS. 

*'  On  returning  from  the  fishery,  every  captain  of  a 
whaling  vessel  shall  present  himself  before  the  Commis- 
sary of  Marine  of  the  port  to  which  he  returns,  to 
declare  the  name  and  tonnage  of  the  vessel,  the  port  at 
which  she  was  fitted  out,  the  name  of  the  owner,  the 
date  of  his  departure  from  France,  the  places  where  he 
efiected  his  fishing,  the  duration  and  circumstances  of 
his  voyage,  the  date  of  his  return,  and  the  nature  and 
net  weight  of  the  produce  of  his  fishing. 

The  Commissary  of  Marine,  after  having  interrogated 
and  heard  collectively  and  separately  the  men  com- 
posing the  crew,  to  assure  himself  by  their  declarations 
compared  with  the  ship*s  journals,  and  the  report  made 
by  the  captain,  whether  the  destination  of  the  expedition 
has  been  fulfilled,  shall  state  at  the  foot  of  the  declar- 
ation of  the  captain,  the  result  of  such  examination. 

Independently  of  this  declaration,  the  captain  shall 
make  application  to  the  administration  of  the  customs 
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for  the  survey  and  immediate  verification  of  the  de-  1840. 
scription  and  weight  of  the  produce  of  the  fishery  form- 
ing his  cargo.  The  result  of  this  operation  shall  be 
noted  in  a  proces  verbal^  of  which  shall  be  transmitted 
direct  to  our  Minister  of  Commerce  and  public  works 
an  authentic  official  copy,  at  the  foot  of  which  the  ad- 
ministration of  customs  shall  state  whether  the  vessel 
has  fulfilled  the  obligation  of  bringing  home  in  the 
proceeds  of  her  fishing  at  the  least  one  half  of  her 
burthen.     (Form  No.  6.) 

The  liquidation  of  bounties  paid  by  articles  1,  2,  . 
and  S.  of  the  law  before  recited,  shall  be  subject  to  ap- 
proval by  our  Minister  of  Commerce  and  public  works 
on  the  transmission  to  him  in  due  form  of  the  under- 
mentioned documents  —  that  is  to  say — (among  others) 

Form  No.  5.    Whale  Fishery.    Declaration  of  Return. 

Marine,  Port  of . 

*  Before ,  Commissary  of  Marine  of  this  port,  I, 

the  undersigned  — — ,  captain  of  the  French  whaling 

vessel  the ,  measuring tons,  fitted  out  at , 

the  9   by  ,   and   which   sailed   from    France 

the ,  declare  that  I  catne  into  this  port  the : 

after  having  been  engaged months  in  the  whale 

fishery  in  the  —  seas,  and  that  I  have  brought  home 
of  my  fishing — (state  here  the  nature  and  weight  in  kil- 
logrammes  of  the  different  produce  of  the  fishery)  — 
composing  my  cargo,  and  proceeding  solely  from  the 
fishing  made  by  the  said  vessel ;  —  (report  further  the 
principal  circumstances  of  the  voyage).  In  faith  of  which 
I  have  signed  the  present  declaration,  and  produce,  in 
support  thereof,  my  ship's  journal.* 

*At the . 

«  We  9  Commissary  of  Marine  at  the  port  of 

■■    ■  -,  having  interrogated  and   heard  the  men  com- 
posing the  crew  of  the  ship ,  and  having  compared 
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their  declarations  with  that  of  the  captain,  and  with  his 
ship's  journal,  consider  that  the  said  expedition  has  ful- 
filled all  the  conditions  stipulated  in  the  recognizance 
of  the  owner,  conformable  to  the  law  of  the  22d  of 
April  1832,  and  the  royal  decree  of  the  26th  of  April 
1833.' 

Form  6.  —  Whale  Fishery.     Proces  Verbal  of  Veri- 
fication of  Cargo. 

*  We,  the  undersigned of  the  custoips  of  this 

port,   upon  the  demand  of  M.  ,  captain   of  the 

whaling  vessel  the  ,  measuring  tons,  fitted 

out  at 9  by  ,  which  sailed  from  France  the 

■  ■     ,  and  came  into   this  port   the  ,  proceeded 

to  the  examination  and  verification  of  the  description 
and  weights  of  the  produce  of  the  fishery  forming  the 

cargo,  and  have  ascertained  that  it  is  composed  of , 

which  we  consider  forms  more  than  half  of  her  loading ; 
for  which  reason  we  are  of  opinion  that  the  said  vessel 
has  fulfilled  the  obligations  imposed  in  this  respect  by 
article  2.  of  the  law  of  the  22d  of  April  1832,  in  the 
case  of  a  voyage  of  less  than  sixteen  months.'" 

The  said  ship,  manned  with  French  seamen,  sailed 
from  NanteSf  a  port  in  France,  on  the  28th  of  February 
1835,  for  the  South  Sea  whale  fishery,  all  the  condi- 
tions required  by  the  law  and  ordinance  above  set  out  to 
be  fulfilled  previously  to  sailing,  having  been  fulfilled 
before  and  at  the  time  of  setting  sail. 

The  vessel  fished,  and  caught  twenty-one  whales  be- 
tween the  beginning  of  June  and  end  of  October  1835. 
Six  of  those  whales  were  caught  near  the  island  of 
Tristan  da  Cunha,  on  the  East  coast  of  South  America, 
and  the  rest  oflT  Great-Jlsh  Bay,  and  other  parts  along 
the  coast  of  Africa.  The  oil  obtained  from  those 
twenty-one  whales  was  stowed,  and  formed  more  than 
half  the  cargo. 
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At  the  end  of  October^  or  beginning  of  November  1840. 
1835,  the  ship  doubled  Cape  Hom^  and  went  into  the 
Pacific  CkeaUj  with  the  intention  of  catching  fish  in  the 
seas  beyond  Cape  Hom^  and  so  completing  her  voyage. 
No  fish  were  taken  after  the  vessel  doubled  Cape  Horn 
(although  a  great  number  of  whales  were  seen)  because 
the  ship  was  prevented  by  the  continued  bad  weather. 

On  the  24th  December  1835,  the  ship  was  wrecked 
ofi*  the  isle  of  Lemap^  and  wholly  lost,  together  with 
the  said  proportion  of  her  cargo  which  she  had  ob* 
tained. 

In  answer  to  an  application  made  on  behalf  of  the  Plain- 
tifis.  Monsieur  Senac^  the  chief  clerk  in  the  ofiBce  of  the 
Minister  of  Commerce,  at  Paris^  for  the  Liquidation  of 
Bounties,  stated  that  "  The  law  of  the  22d  oi April  1832, 
article  2.,  grants  a  bounty  upon  return  to  vessels  which, 
having  fished  in  the  Pacific  Ocean^  shall  give  proofs  of 
sixteen  months'  navigation,  or  that  they  have  half  their 
burthen  in  the  produce  of  their  fishery.  The  govern- 
ment does  not  make  any  enquiry  into  the  matter  to 
ascertain  whether  the  produce  has  been  or  has  not  been 
fished  beyond  or  on  this  side  of  Cape  Hotm  :  the  right 
to  the  bounty  is  acquired  by  either  the  one  or  the  other 
of  the  two  alternative  conditions  prescribed  by  the  law. 
This  is  the  rule  in  the  business." 

[Here  followed  a  case  stated  on  the  part  of  the  Plain- 
.  tifis,  for  the  opinion  of  Messrs.  S.  Dupin  and  Delatiglcj 
deans  of  the  order  of  Advocates  of  the  Cour  Royale^  at 
Paris  ;  and  a  case  stated  on  the  part  of  the  Defendant 
for  the  opinion  of  Messrs.  Blanchet  Delagrange  and 
Odillon  Barroti  advocates  of  the  same  Court. 

The  opinions  were  conflicting,  and  did  not  influence 
the  decision  of  this  Court.] 

It  was  agreed  that  the  Court  should  have  the  same 
power  as  the  jury  would  have  had  of  drawing  any  infer- 
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IS^O.        ence  of  fact  from   the  circumstances  and   documents 
above  set  forth. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  Plaintiffs  were  entitled  to  recover  upon  all  or 
any  of  the  issues  joined  in  the  pleadings.  And  if  the 
Court  should  be  of  opinion  that  the  Plaintiffs  were 
entitled  to  recover,  then  the  judgment  was  to  be  entered 
for  the  Plaintiffs  for  the  sum  of  400Z. ;  but  if  the  Court 
should  be  of  a  contrary  opinion,  then  a  nolle  prosequi 
was  to  be  entered,  or  otherwise  as  the  Court  might 
think  fit« 

In  Trinih/ iernij  18S9, 

Wilde  Serjt.,  for  the  Plaintiffs,  argued,  first,  that  the 
conditions  of  the  Freficfi  law  had  been  sufficiently  com- 
plied with  to  entitle  the  ship-owner  to  claim  the  bounty. 
Provided  the  ship  went  beyond  Cape  Horn  and  brought 
back  in  the  produce  of  its  fishery  one  half  its  burthen, 
it  was  immaterial  whether  the  fish  were  caught  on  this 
or  the  other  side  of  the  Horn.  The  manifest  object  of 
the  French  law  was  to  encourage  navigation  in  the 
Pacific  and  extreme  southern  latitudes,  and  that  object 
was  attained  by  the  ship's  doubling  Cape  Horn  and 
bondjide  proceeding  to  fish,  though  the  fishing  itself 
was  not  attended  with  success  in  that  quarter :  But, 

Secondly, — even  if  the  conditions  of  the  law  had  not 
been  strictly  fulfilled,  it  appeared  from  the  statement  of 
M.  Senac  to  be  the  constant  practice  of  the  French  go- 
vernment to  allow  the  bounty  to  ships  which  performed 
the  voyage  in  question  under  circumstances  such  as  the 
present:  and  that  practice  of  the  French  government 
gave  an  expectation  of  profit  sufficiently  certain  to  be 
the  subject  of  an  insurable  interest :  it  was  something 
more  definite  than  a  mere  probability ;  for  the  course 
of  government  might  be  relied  on  as  uniform,  and  bad 
faith  was  not  to  be  presumed.     Therefore  in  Le  Cras  v. 
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Hughes  {a)  it  was  held  that  the  plaintiff  had  an  insurable 
interest  in  the  expectation  of  a  grant,  which  the  Crown, 
though  not  compellable  to  make,  was  always  in  the 
habit  of  making  to  parties  circumstanced  as  be  was. 
So  in  Grant  v.  Parkinsofi  (i),  the  expectation  of  the 
profits  to  arise  on  a  cargo  of  molasses  belonging  to  the 
plaintiff,  who  had  a  contract  with  government  to  supply 
the  army  with  spruce  beer,  was  held  to  be  an  insurable 
interest.  Flint  \.Le  Mesurier  (c).  Sterling  v.  Vaughan^d)^ 
Baehm  v.  Bell  (^),  Barclay  v.  Cousins  (g),  Henrikson  v. 
Margetson  (A),  and  King  v.  Glover  (i),  all  shew  that  the 
expectation  of  profits  may  be  the  subject  of  insurance ; 
and  though  Lord  Eldon  in  Lucena  v.  Crauford  (fc)  and 
Lord  EUenborough  in  Routk  v.  Thompson  (/)  were  un- 
willing to  extend  the  principle  laid  down  in  Le  Craa  v. 
Hughes;  yet,  that  case,  which  was  in  point  for  the 
Plaintiffs,  had  never  been  over-ruled ;  and  in  Hodgson  v. 
Glover  (m)  and  Craitfordv,  Hunter  {ti\  which  might  seem 
to  bear  the  other  way,  the  interest  was  not  so  certain  as 
in  the  present  case. 


1840. 


2?.  V.  Richards^  for  the  Defendant,  contended  that  the 
Plaintiffs  had  not  fulfilled  the  conditions  of  the  French 
law.  The  object  of  that  law  was  to  encourage  the 
fishery  in  distant  and  dangerous  seas ;  and  that  object 
would  be  frustrated,  if  a  vessel,  after  procuring  her 
cargo  in  nearer  and  easier  latitudes,  were  to  be  deemed 
entitled  to  the  bounty  by  merely  doubling  the  Cape  and 
then  returning  home. 

Then,  the  practice  of  the  French  government  in 
granting  the  bounty,  —  assuming  it  to  exist  as  alleged 
by  the  Plaintiffs,  of  which  there  was  no  sufficient  proof. 


(a)  Parke,  Ins.  406. 

(6)  /d.402. 

(c)  Id.  403. 

\d)  \\Ea8ty6\9. 

(e)  8  T.  R.  154. 

{g)  2JS:a#f,544. 


(h)  9.  Easty  549.  note, 
(t)  2  N.  R.  206, 
{k)  14.269' 
(/)  U  East,  4,28. 
{m)  6  East,  316. 
(n)  8  r.  R.  13. 
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1840.        —  was  not'sufficiently  certain,  to  form  the  subject  of  an 
insurable  interest.     The  expectation  of  profits  might, 
indeed,  be  the  object  of  insurance,  because  they  are  the 
object  and  general  result  of  mercantile  enterprise ;  but 
a  grant  from  the  crown^  which  might  be  given  or  with- 
held at  pleasure,  could  not  be  a  subject  in  which  the 
assured  had  any  vested  interest.     Therefore,  in  Routh 
V.  Thompson^  an  allegation  that  the  interest  in  a  naval 
prize  was  in  the  captors,  was  held  to  be  unsupported  in 
proof,  as  they  had  ho  insurable  interest,  for  they  could 
claim  nothing  of  righij  but  only  ex  gratia  of  the  crown, 
notwithstanding  the  usage  under  which  such  interest 
was  constantly  transferred  to  the  captors;    and  Lord 
Ellenborough  said,  ^*  The  case  expressly  states  that  the 
policy  was  effected  on  account  of  the  captors;  and  that 
statement  precludes  us  from  considering  it  as  effected  on 
account  of  the  crown.     Had  there  been  no  such  specific 
statement,  it  might  have  been  open  to  us  to  consider 
whether  the  policy  were  not  referable  to  the  interest  of 
the  crown :  but  after  a  distinct  statement  that  it  was 
effected  (not  on  behalf  of  the  crown,  but)  on  account  of 
the  captors,  it  must  be  referred  wholly  to  them,  and  the 
plaintiffs  must  recover  or  fail,  according  as  they  have  or 
have  not  a  right  to  aver  an  interest  in  themselves :  this 
brings  us  to  the  question,  Whether  they  had  an  insur- 
able interest?     Their  right   in  this  respect   has  been 
put  upon   two  grounds;   first,  that  they  had  a  well- 
grounded  expectation,   warranted    by  the   practice  of 
the  crown  in  similar  cases,  that  the  ship  and  freight, 
had   there   been   no  loss,   would   have  been    granted 
to  them ;  and,  secondly,  that  they  had  the  lawful  pos- 
session, and  were  liable  either  to  the  crown  or  to  the 
foreign  owner,  for  the  safe  custody  of  the  vessel :  and 
that,  on  either  of  these  grounds,  they  were  warranted 
in  insuring  on  their  own  account     As  to  the  first,  it 
is  material  to  see  in  what  situation  the  captors  stood :  it 
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is  clear  they  had  no  vested  right;  they  could  demand        1840. 

nothing  of  the  crown.     Had  the  crown  made  the  grant        

in  their  favour,  it  would  have  been  altogether  ex  gratidj  D^vaux 
a  mere  boon  and  gift."  In  Le  Cras  v.  Hughes^  Lord  StssLE. 
Mansfield  said,  **  The  crown  always  makes  the  grant, 
and  there  is  no  instance  to  the  contrary  J*  In  the  present 
case  the  experience  of  M.  Senac  alone  could  not  go  to 
that  extent;  but  Le  Cras  v.  Hughes  was,  in  effect,  over- 
ruled by  Bouth  v.  Thompson. 

Wildcj  in  reply.  In  Routh  v.  Thompson  there  was  no 
scintilla  of  interest,  while,  in  the  present  case,  the  evi- 
dence of  M.  Senac  shews  that  the  government  would 
certainly  have  allowed  the  bounty. 

Cur.  adv.  vuU. 

TiNDAL  C.  J.  This  w&s  an  action  brought  upon  a 
policy  of  assurance,  which  stated  the  insurance  to  be 
made  to  the  amount  of  800/.  ^'  on  bounty  aUowed  by 
the  French  government  on  the  tonnage  of  the  ship  Le 
Henrif  agreed  to  be  valued  at  800/."  The  declaration 
alleged  that  the  said  bounty  would  have  been  allowed 
by  the  French  government  upon  the  tonnage  of  the  ship, 
if  the  said  ship,  with  the  cargo  on  board,  had  arrived 
in  France,  and  then  stated  a  total  loss  by  the  perils  of 
the  sea.  The  fourth  plea,  upon  which  the  whole  of  the 
question  between  the  parties  may  be  considered  to  arise,  / 
alleges  that  the  bounty,  which  is  the  subject  matter  of - 
the  insurance,  was  a  bounty  allowed  by  the  French  go<- 
vemment  under  a  certain  written  law  of  France,  relating 
to  the  whale  fishery,  which,  being  translated,  is  as 
follows :  —  The  vessel  which  shall  have  fished  either  in 
the  Pacific  Ocean,  by  doubling  Cape  Horn,  or  by  passing 
through  the  Straits  of  Magellan,  or,  to  the  South  of 
Cape  Horn  at  62  degrees  of  latitude  at  the  least, 
shall  obtain,  on  its  return,  a  supplemental  bounty,  if  it 
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1840*  brings  back,  in  the  produce  of  its  fishery,  one  half  at 
least  of  its  burthen,  or  if  it  can  prove  a  navigation  of 
sixteen  months  at  least."  And  the  plea,  after  stating 
8TSJ5I.B.  the  course  of  the  fishing  voyage  made  by  the  ship,  con- 
cludes with  a  traverse,  **  without  this,  that  the  bounty  in 
the  policy  mentioned  would  have  been  allowed  by  the 
said  French  government  on  the  tonnage  of  the  said  ship, 
if  the  said  ship,  with  the  said  cargo  on  board,  had 
arrived  in  France,  as  in  the  declaration  is  alleged,"  upon 
which  traverse  issue  is  joined. 

On  the  part  of  the  Plaintifi*  two  points  have  been 
made  and  argued  before  us.  First,  that  upon  the  proper 
construction  of  the  French  law,  the  bounty  would  have 
been  payable  by  the  government  on  the  arrival  of  the 
ship  under  the  facts  stated  in  the  case ;  and,  secondly, 
that  if  not  payable  upon  the  strict  construction  of  the 
law,  still,  according  to  the  usual  course  observed  by  the 
department  of  the  French  government  to  which  the 
administration  of  this  law  is  committed,  the  bounty 
would  have  been,  in  fact,  allowed  by  the  French  govern- 
ment, and,  consequently,  that  the  Plaintifi*s  had  an  insur- 
able interest  in  the  bounty,  so  as  to  satisfy  the  terms  of 
the  policy. 

As  the  ship  had  not  performed  a  navigation  of  sixteen 
months,  the  first  question  appears  to  be  reduced  to  this 
single  point,  —  Whether,  in  a  case  where  the  ship  had 
^  got  on  board  in  the  produce  of  its  fishery  more  than 
half  of  its  burthen  before  she  had  doubled  Cape  Horn, 
and  had  afterwards  gone  into  the  Pacific  Oceany  the 
terms  of  the  law  are  satisfied  simply  by  .her  doubling 
Cape  Horn,  and  going  into  the  Pacific  Ocean,  with  the 
intention  of  catching  fish  there,  and  attempting  to  do 
so,  but  taking  none ;  that  is,  in  fewer  words,  whether  it 
was  necessary  that  some  part,  at  least,  of  the  produce 
of  her  fishing  should  be  taken  in  the  fishing  latitudes 
,     pointed  out  by  the  law.     And  we  think,  upon  the  state 
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of  facts  above  given,  that  the  terms  of  the  lavr  are  not        1840* 
satisfied,  and  that  the.  bounty  would  not  have  become        • 
payable  if  the  ship  had  arrived  with  her  said  cargo,       I>«vaux 
under  the  proper  construction  of  the  said  law.  Stes'le. 

Looking  at  article  2.  of  the  law,  — and  we  cannot  think 
that  any  of  the  documents  referred  to  in  the  case  throw 
any  material  light  upon  any  side  of  the  question,  —  the 
plain  natural  construction  of  the  words  used  in  it 
appears  to  us  to  require  that  at  least  some  part  of  the 
produce  of  her  fishing  which  the  ship  brings  home,  — 
and  the  facts  of  this  case  do  not  require  us  to  decide  how 
large  a  proportion,— -must  be  obtained  within  the  fishing 
limits  described  in  the  law,  in  order  to  entitle  her  to  the 
bounty*  The  language  of  the  law  is, — '*  the  vessel  which 
shall  have  been  fishing  within  certain  prescribed  limits, 
and  which  shall  bring  home  in  the  produce  of  her  fish- 
ery;"—  which  latter  words,  if  there  is  nothing  besides 
them  to  give  them  a  difierent  meaning,  naturally  refer 
to  the  fishing  which  has  just  before  been  mentioned, 
that  is,  a  fishing  within  the  prescribed  limits ;  not  to  a 
fishing  anterior  to  the  time  when  the  ship  had  reached 
those  limits,  or  subsequent  to  the  time  when  she  had 
left  them.  And  not  only  the  language  of  the  law,  but 
the  object  and  intention  of  the  law-makers,  seems  to 
demand  this  construction.  The  object  of  the  govern- 
ment must  have  been  to  form  a  school  for  good  seaman- 
ship, by  granting  a  premium  to  the  owners  of  vessels 
engaged  in  the  fishing  in  dangerous  and  tempestuous 
seas,  and  that  object  was  expected  to  be  accomplished 
either  by  the  ship's  obtaining  a  certain  produce  by  her 
fishery,  or  in  case  of  the  want  of  success  in  fishing,  then 
by  a  navigation  continuing  for  a  certain  duration  of 
time.  The  latter  condition  is  sufiiciently  intelligible  of 
itself;  but  the  former,  as  it  appears  to  us,  is  more  likely 
to  effectuate  the  object  intended  by  the  law,  if  held  to 
imply  that  the  produce  of  the  fishery,  either  in  the  whole 
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1840.  or  at  least  in  part,  must  be  obtained  within  the  pre- 
scribed limits,  rather  than  out  of  them.  For,  in  the  first 
place,  the  seas  in  which  the  greatest  dexteri^  and  man- 
hood are  required  are  well  known  to  be  comprised 
within  those  latitudes ;  and,  in  the  next  place,  it  would 
defeat  instead  of  fiirthering  the  object  of  the  govern- 
ment, if  a  vessel  could  entide  itself  to  the  bounty  by 
obtaining  the  necessary  quantity  of  produce  from  fish- 
ing in  calmer  seas,  and  afler  doubling  Cape  Horn,  and 
fishing  ineffectually  in  the  Pacific  for  some  time,  how- 
ever short,  by  returning  back  again  to  France  without 
having  procured  any  portion  of  her  cargo  within  the 
limits  mentioned  in  the  law.  As  well,  therefore,  upon 
the  words  of  the  law  as  upon  the  manifest  intention  of 
it,  we  think  the  bounty  would  not  have  been  claimable, 
under  the  circumstances  of  this  case,  as  a  matter  of 
right. 

But,  admitting  the  bounty  not  to  be  payable  as  a 
matter  of  right,  under  the  strict  interpretation  of  the 
law,  it  is  argaed  on  the  part  of  the  Plaintiffs,  in  the 
second  place,  that  they  had  such  a  certainty  of  receiving 
it,  upon  the  return  of  the  ship  with  her  produce,  accord- 
ing to  the  course  and  practice  of  the  government  of 
France  in  administering  the  bounty,  that  they  had  an 
insurable  interest  therein :  on  which  very  point  a  sepa^ 
rate  issue  was  raised  by  the  second  plea.  And  this 
argument  is  founded  upon  the  cases  of  Grant  v.  Park* 
inson^  Le  Cras  v.  Hughes^  and  other  cases  of  the  same 
class,  which  were  cited  and  relied  on  at  the  bar.  It  is 
undoubtedly  true  that,  in  the  case  of  Le  Cras  v.  HugheSj 
the  Court  expressed  a  decided  opinion  that  the  expect^ 
ation  of  future  benefit,  founded  on  the  contingency  of  a 
fiiture  grant  from  the  crown,  but  warranted  by  uni- 
versal practice,  did  amount  to  an  insurable  interest. 
But  after  the  observations  made  on  that  case  by  Lord 
Eldony  in  giving  judgment  in  the  House  of  Lords  in 
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Lucena  v.  Crairford  and  Others  (a),  and  by  Lord  .£22pn*  1840. 
borough  in  BxnUh  v.  Thompson  {b\  the  doctrine  laid 
down  in  Le  Cras  v.  Hughes,  if  still  to  be  treated  as  a 
binding  authority,  must  be  considered  incapable  of 
being  extended,  and  as  confined  to  cases  falling  strictly 
within  the  same  circumstances.  **  If  the  Omoa  case," 
says  Lord  Eldon,  *^  was  decided  upon  the  expectation 
of  a  grant  from  the  crown,  I  never  can  give  my  assent 
to  that  doctrine.  That  expectation,  though  founded 
upon  the  highest  probability,  was  not  interest;  and  it 
was  equally  not  interest,  whatever  might  have  been  the 
chances  in  favour  of  the  expectation." 

The  case,  however,  of  Le  Cras  v.  Hughes  did,  in  its 
circumstances,  shew  an  expectation  approaching  much 
nearer  to  certain  interest  than  the  present  In  that 
case  it  was  stated  by  Lord  Mans/kid,  **The  crown 
ahcai/s  makes  the  grant,  and  there  is  tio  instance  to  the 
contrary."  In  the  case  before  us,  the  bounty  referred 
to  in  the  policy  is  stated  both  in  the  special  case  itself, 
and  also  upon  the  fourth  plea,  to  be  tBfe  bounty  allowed 
by  the  French  government  under  a  written  law,  which 
is  set  out  in  the  case  in  the  fourth  plea.  When,  there- 
fore, it  is  once  determined  that  the  bounty  which  is  so 
created  by  the  written  law,  and  by  nothing  else,  is  not, 
under  the  facts  stated  in  the  case,  allowable  by  the  legal 
construction  of  that  law,  it  would  require  the  most 
cogent  and  indubitable  evidence  of  the  actual  and 
uniform  allowance  of  the  bounty  under  that  state  of 
facts  to  induce  us  to  hold  it  a  bounty  allowed  by  the 
government.  Looking,  however,  at  the  evidence,  the 
certificate  of  Mr.  Senac,  the  chief  clerk  in  the  office 
of  the  minister  of  commerce  at  Paris  for  the  liquidation 
of  bounties,  which  is  the  only  evidence  appealed  to  on 
•this  point,   is  very  short  of   direct   and  satisfactory 

(a)  In  Emfr,  2  New  Rep.  321.        (6)  H  East,  434. 
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evidence  of  that  fact.  It  is  in  its  terms  negative  only. 
The  certificate  states,  *^  that  the  government  does  not 
make  inquiry  into  the  matter,  to  ascertain  whether  the 
produce  has  been  or  has  not  been  fished  beyond  or  on 
this  side  of  Cape  HoftiJ'  How  long  the  practice  of 
making  no  such  inquiry  has  existed,  —  whether  the  case 
has  ever  occurred  of  the  allowance  having  been  made 
where  the  produce  was,  in  fact,  fished  on  this  side  of 
the  CapCf  —  whether,  in  cases  where  that  fact  was 
known,  the  bounty  has  nevertheless  been  actually 
granted ;  or,  if  that  fact  were  suspected,  whether  the 
inquiry  would  not  be  made, — all  these  are  points  on 
which  the  certificate  is  altogether  silent.  It  would  be 
impossible,  as  it  appears  to  us,  to  hold  this  to  amount 
to  proof  that,  from  the  time  of  granting  the  bounty, 
there  has  been  a  uniform  course  of  practice,  without 
any  exception,  of  allowing  the  bounty  under  the  circum- 
stances stated  in  the  case ;  and  unless  such  evidence  is 
produced,  the  case  does  not  fall  within  the  rule  laid 
down  in  Le  Cras  v.  Hughes^  and  the  Plaintiffs  cannot 
be  held  to  have  taken  an  insurable  interest  in  the 
bounty. 

We  therefore  think,  notwithstanding  both  the  points 
which  have  been  taken  on  the  part  of  the  Plaintiffs,  that 
a  nolle  pf'o$equi  must  be  entered. 

Judgment  for  Defendant 
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MoRRELL  V.  Martin. 

T^HIS  was  an  action  of  replevin,  to  which  the  Defend-  1.  A  demand 

fendant}  in  the  first  place,  pleaded  non  cepit ;  and,  ^^  *  highway 

secondly,  made  cognizance,  setting  out,  in  substance,  Q^\y  of  two 

that  one  Thomas  Ayerst  and  one  Thomas  Mercer  Dur-  surveyors  is  a 

rant  were  surveyors  of  the  parish  of  Hawkhurstf  acting  ^  g  Anhi-  ' 

in  pursuance  of  the  statute  5  Sa  6  W.  4/.  c.  50.,  and  that  hahitant  of 

the  Plaintiff  was  the  occupier  of  certain  property,  and  the  parish  for 
,.  ,,.  ,         *.,  ,  ift       which  such 

liable  m  respect  thereof  to  be  rated  to  the  rate  after  rate  is  made, 

mentioned;   that  whilst  the  said  Ayerst  and  Durrani  is  a  competent 

were  and  continued  to  be.  such  surveyors  as  aforesaid,  ^pnortofthe 

by  a  certain  rate  and  assessment  then  made  and  signed  rate. 

by  the  said  Ayerst  and  Durrani  as  such  surveyors  as 

aforesaid,  for  the  repair  of  the  highways  within  the 

parish  of  Hawkhurstp  the  sum  of  51/.  05.  5d.  was  rated 

and  assessed  upon  the  said  property  of  the  Plaintiff,  and 

on  the  Plaintiff  in  respect  thereof;  that  the  said  rate 

was  the  first  rate  for  the  repair  of  the  highways  in  the 

year  for  which  the  said  Ayerst  and  Durrani  were  such 

surveyors   as  aforesaid;    that  afterwards,   and  before 

the  said  sum  of  money  so  rated  on  the  property  of  the 

Plaintiff  had  been  demanded  of  the  Plaintiff  as  after 

mentioned,  and  whilst  the  said  Ayerst  and  Durrani  were 

such  surveyors  as   aforesaid,  the  said  rate  was  duly 

allowed  by  two  justices  of  the  division,  one  being  of  the 

quorum;  that  the  said  Ayerst  and  Durrani  so  being 

such  surveyors  as  aforesaid,  on  the  Sunday  next  after  the 

allowance,  caused  public  notice  to  be  given  of  the  rate 

and   allowance;    that  although  payment  of  the  said 

sum   of  51Z.  Os.  5d,  was   afterwards  and   before   the 

granting  of  the  summons  after  mentioned  demanded  of 

the  Plaintiff,  to  wit,  by  the  said  Durrani^  so  being  such 
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suroeyor  of  the  highways  as  aforesaid,  the  Plaintiff 
wholly  refused  and  neglected  to  pay  the  same;  that 
the  said  Durrani,  so  being  such  surveyor  as  aforesaid, 
made  complaint  and  gave  information  on  oath  thereof 
to  a  justice,  who  issued  a  summons  to  the  Plaintiff  to 
shew  cause  before  the  justices  who  should  be  present  at 
the  George  Inn  in  Cranbrook,  on  the  2d  of  February  then 
next,  why  the  said  sum  should  not  be  levied  on  his 
goods  and  chattels,  which  summons  was  duly  served 
on  the  Plaintiff,  who  did  not  appear  at  the  time  and 
place  appointed,  but  the  said  Durratit  was  present; 
that  the  said  Durrani  and  one  Thomas  Perrigol  were 
examined  on  oath  before  the  justices  there ;  and  that 
thereupon  the  justices  made  their  warrant  in  writing, 
directed  to  the  surveyors  of  the  highways  of  the  parish 
of  Hawkhurstf  and  to  the  constable  of  the  said  parish, 
whereby,  after  reciting,  amongst  other  things,  that  it 
appeared  to  the  justices  as  well  upon  the  oath  of  Thomas 
Mercer  Durrani,  one  of  the  said  surveyors  of  the  high- 
ways of  the  said  parish,  as  otherwise,  that  the  said  sum 
had  been  lawfully  demanded  by  the  said  Durrani,  but 
that  the  Plaintiff  had  refused  to  pay  the  same,  the  jus- 
tices required  the  persons  to  whom  the  warrant  was 
directed  to  make  distress  of  the  Plaintiff's  goods,  and 
if  the  said  sum  of  money  was  not  paid  in  five  days,  to 
sell.  The  cognizance  further  stated  that  the  Defendant 
was  constable  of  the  parish  of  Hawkkursi;  that  the 
warrant  was  delivered  to  Ayersi  and  Durrani  as  such 
surveyors  as  aforesaid,  and  to  the  Defendant  as  such 
constable  as  aforesaid,  to  be  executed;  that  the  De- 
fendant as  such  constable  was  by  the  said  Ayersi  and 
Durrani,  being  such  surveyors  as  aforesaid,  required  to 
aid  and  assist  in  the  execution  of  the  said  warrant ;  and 
so  the  Defendant  as  such  constable,  acting  in  aid  and 
assistance  of  the  said  Ayersi  and  Durrani  as  such  sur- 
veyors as  aforesaid,  well  acknowledged  the  taking,  &c. 
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To  this  cognizance  tbe  Plaintiff  replied  de  injuriA^ 

&C. 

At  tbe  trial  before  Patteson  J.  the  Defendant,  in 
support  (rf'his  cognizance,  called  Dwrrant  the  surveyor, 
who  was  objected  to  as  a  rated  inhabitant:  the  ob- 
jection, however,  was  overruled,  the  learned  judge 
holding  that  the  witness  was  made  competent  by  the 
statute  54  6.  S.  c  170.  s.  9. 

It  was  then  objected  that  the  two  surveyors,  jhferst 
and  Durrani^  filled  but  one  office ;  and  that  the  demand 
of  the  rate  should  have  been  made  by  both,  whereas  it 
had  been  made  by  one  only. 

A  verdict  was  taken  for  the  Defendant,  with  leave  for 
the  Plaintiff  to  move  to  set  it  aside,  if  the  Court  should 
decide  in  his  favour  on  either  of  the  above  or  of  seve- 
ral other  objections  which  were  taken  at  the  trial. 

A  rule  nisi  having  been  obtained  accordingly. 

Ogle  shewed  cause  at  the  sittings  in  BanCj  Trinity 
Vacation,  1839. 

And  PlaU  and  ChanneU  were  heard  in  support  of  the 
rule. 

The  Court  pronounced  an  opinion  on  two  only  of 
the  various  points  which  were  discussed;  and  the 
arguments  urged  on  each  side  are  so  fully  stated  in  the 
judgment  as  to  render  superfluous  a  statement  of  them 
here. 

Cur.  adv.  vuU. 


1840. 


TiNDAL  C.  J.  (after  stating,  the  pleadings  as  ante^ 
p.  373.)  Upon  the  trial  of  the  action  before  my  Brother 
Patteson  after  the  taking  had  been  proved,  various 
objections  were  urged  on  the  part  of  tbe  Defendant 
against  the  Plaintiff's  right  to  recover,  which  objections 
were  overruled  by  the  learned  Judge;  but  leave  was 
reserved  to  tbe  Defendant  to  have  a  nonsuit  entered,  if 
the  Court  should  consider  the  objections,  or  any  of 
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them,  to  be  valid.  But  the  opinion  which  we  have 
formed  on  the  other  points  of  the  case  has  rendered 
the  consideration  of  these  objections  unnecessary. 

The  Defendant  then  proceeded  to  support  his  cog- 
nizancC)  and  called  the  surveyor  Durrant  as  his  witness 
for  that  purpose.  This  witness  was  objected  to  by  the 
Plaintiff  as  incompetent:  it  was  urged  that  he  bad  an 
interest  in  the  case  which  disqualified  him  by  the  general 
rules  of  law ;  and  that  the  100th  section  of  the  5  & 
6  W*  4.  c.  50.  did  not  apply  to  such  an  action  as  the 
present  The  interest  which  was  alleged  to  disqualify 
Durrant  was  that  he  had  made  himself  liable  to  the 
attorney  for  the  costs  of  the  action.  This  ground  of 
objection  was  removed  by  a  release,  (a) 

It  was  then  objected  that  he  was  an  incompetent  wit- 
ness, as  being  an  inhabitant  of  the  parish,  and  so  inte- 
rested to  increase  the  fund  for  the  repair  of  the  highways. 
This  objection,  the  learned  Judge  thought,  was  removed 
by  the  statute  54  G.  3.  c.  170.  5*  9. ;  and  in  this  opinion 
we  agree.  By  that  section,  no  inhabitant  or  person 
rated  or  liable  to  be  rated  to  any  rates  or  cesses  of  any 
district,  parish,  &c.,  or  wholly  or  in  part  supported 
thereby,  or  executing  or  holding  any  office  thereof  or 
therein,  shall  before  any  court  be  deemed  and  taken  to 
be  by  reason  thereof  an  incompetent  witness  for  or 
against  such  district,  parish,  &c.,  in  any  matter  relating  to 
such  rates  or  cesses.  Although,  therefore,  in  the  cases  of 
Oxenden  v*  Palmer  [b\  and  Rex  v.  Inhabitants  of  Bishop 
Auckland  (c),  it  was  held  that  the  statute  did  not  apply. 


(a)  In  the  argument  in 
Court  something  was  said  ahout 
his  having  a  salary  out  of  the 
poor  rates;  but  in  the  judge's 
note  it  did  not  appear  that  he 
had  a  salary^  or  that  ^the  ob- 
jection of  his  having  a  saLiry 
was  raised.     If  the  fact  had  . 


been  strictly  proved,  it  might 
give  rise  to  a  different  objection 
under  the  9th  section,  viz.  that 
only  one  salaried  surveyor  can 
be  appointed. 

(6)  ZB.&;  Adol.  236. 

(c)  1  Adol.  Sp  EU.  744. 
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except  to  cases  which  do  properly  and  strictly  relate  to 
rates  or  cesses  of  the  parish ;  yet  it  appears  to  us  that 
the  present  case  is  one  which  does  strictly  and  properly 
relate  to  the  rates  of  the  parish :  because^  if  the  De- 
fendant fails  in  his  cognizance,  it  will  have  the  effect  of 
entitling  the  Plaintiff  to  a  return  of  the  goods  seized 
in  satisfieustion  of  the  highway  rate ;  and  therefore  the 
present  is  a  case  strictly  falling  within  the  provisions  of 
the  statute. 

But  it  was  further  objected  that  the  two  surveyors  in 
this  case  constituted  but  one  officer,  and  the  case  of 
Bell  V.  Nixon  {a)  was  cited ;  and  it  was  argued  that  in 
such  cases  both  ought  to  join  in  doing  all  official  acts, 
and  in  particular  that  the  demand  in  this  case,  being 
made  by  one  only,  was  insufficient  But  we  think  the 
case  of  Bell  v.  Nixon  has  no  application  to  the  present 
case,  unless  the  Plaintiff  can  succeed  in  shewing  that 
the  several  persons  appointed  to  execute  the  office  of 
surveyor  constitute  but  one  officer ;  and  we  think,  on 
the  proper  construction  of  the  statutes,  he  has  failed  to 
establish  that  point  By  the  former  statute,  13  G.  S. 
c.  78.,  the  constables,  &c  are  to  make  out  a  list  of  ten 
persons  in  the  parish,  qualified  as  is  directed  in  the  act; 
and  if  there  are  not  ten  persons  qualified,  they  are  to 
insert  in  the  said  list  the  names  of  so  many  persons  as 
are  qualified  as  required  by  the  act,  together  with  the 
names  of  so  many  of  the  most  sufficient  and  able  inha- 
bitants not  so  qualified  as  shall  make  up  the  number  ten, 
if  so  many  can  be  found,  if  not,  so  many  as  shall  be 
there  resident,  ^^  to  serve  the  office  of  surveyor  of  the 
highways ;"  and  the  justices  from  the  said  list  <^  shall 
appoint  one,  two,  or  more  of  such  persons  as  aforesaid, 
if  he  or  they  shall,  in  the  opinions  of  such  justices,  be 
qualified  for  the  office  of  surveyor,  if  not,  one,  two,  or 
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mora  of  the  other  substantial  inhabitaQts  or  oecupiers  of 
lands,  &c.  within  such  parish,  &c^  living  within  three 
miles,  and  within  the  said  ooiinty,  fit  and  proper  to  serve 
the  office  of  surveyor  of  the  highways  for  such  parish, 
&C.,  if  any  such  can  be  found  ;  and  every  person  so 
appointed,  if  he  accepts  the  said  office,  shall  be  surveyor 
of  the  highways  for  the  said  parish,  &c«  for  the  year 
ensuing,  and  shall  take  upon  him  and  duly  execute  the 
office  aforesaid/*  It  appears,  therefore,  by  the  express 
words  of  this  act^  that  the  several  persons  i4)pointed 
*'  to  serve  the  oflSce  of  surveyor,**  did  not  constitute 
one  officer,  but  every  person  so  appointed  was  a  sur- 
veyor; and  there  is  no  more  inconvenience  in  having 
several  surveyors  than  in  having  several  churchwardens, 
or  several  overseers  of  the  poor. 

This  act  of  IS  G.  S.  c.  78.  was  repealed,  along  with 
many  other  statutes  relating  to  highways,  'by  the  act 
SkeW.Af.  c.  76.,  entitled  <<  An  Act  to  consolidate  and 
amend  the  Laws  relating  to  Highways  in  England;**  and 
by  the  6th  section  of  that  act  the  inhabitants  of  every 
parish,  at  their  first  meeting  in  vestry  for  the  nomination 
of  overseers,  **  shall  proceed  to  the  election  of  one' or 
more  persons  to  serve  the  office  of  surveyor  in  the  said 
parish  for  the  year  then  next  ensuing.'*  Now,  it  does 
not  appear  to  us  to  be  at  all  a  strained  construction  of 
these  words  to  understand  by  them  that  each  of  the 
persons  nominated  is  to  serve  the  office  of  surveyor. 
We  see  no  reason  for  thinking  that  the  statute  5  & 
6  W.^.  c»  50.  was  intended  to  make  any  alteration,  in 
this  respect,  of  the  statute  IS  O.  3.  c.  78.,  in  which  the 
same  words,  ^^  to  serve  the  office  of  surv^or,"  are  to  be 
found,  but  coupled  with  the  distinct  provision  before 
alluded  to,  that  every  person  so  nominated  shall  be  sur- 
veyor, and  shall  execute  the  office  aforesaid. 

In  confirmation  of  this  view,  it  is  to  be  observed  that 
in  several^  sections  of  the  act  5  &  6  W.  4.  it  is  implied 
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that  there  may  be  more  than  one  surveyor  in  a  parish. 
By  sect.  10.  it  is  provided  that  the  surveyor  or  surveyors 
shall  deliver  to  the  justices  a  statement  in  writing  of  the 
name  and  residence  of  the  persons  appointed  to  succeed 
him  or  them  as  surveyor  or  surveyors;  and  by  the 
11th  section  it  is  provided  that  in  case  it  shall  ap- 
pear to  the  justices  on  oath  **  that  the  inhabitants  of 
any  parish  have  neglected  to  nominate  and  elect  a  sur- 
veyor or  surveyors  in  manner  and  for  the  purposes 
aforesaid,"  the  justices  are  authorised  to  appoint  a  sur- 
veyor till  the  annual  meeting  then  next  ensuing  for  the 
nomination  of  overseers,  or  for  the  election  of  surveyors 
as  aforesaid. 

It  is  true  that  many  clauses  of  the  act  use  the  term 
^<  the  surveyor  of  the  parish,'*  without  adding  the  words 
**  or  surveyors;"  but  no  inference  can  be  drawn  from 
this  omission,  because  in  sect.  5.  (the  interpretation 
clause),  it  is  provided  that  wherever  in  referring  to  any 
person  the  word  importing  the  singular  number  only  is 
used,  the  same  shall  be  understood  to  include  several 
persons  or  parties  as  well  as  one  person  or  party,  unless 
there  be  something  in  the  subject  or  context  repugnant 
to  SQch  a  construction. 

On  these  grounds,  therefore,  we  are  of  opinion  that 
each  of  the  parties  appointed  is  a  surveyor  of  the  ' 
parish.  The  rate  then,  having  been  made  by  both  sur- 
veyors, is  open  to  no  objection ;  and  we  think,  after  the 
rate  has  been  well  made,  that  as  a  payment  to  one  of 
the  surveyors  would  undoubtedly  be  a  good  payment  to 
discharge  the  party,  so  a  demand  by  one  of  the  suiv 
veyors  is  sufficient,  the  power  of  demanding  payment 
being  in  the  nature  of  a  mere  ministerial  act,  flowing  as 
a  natural  result  from  the  making  of  the  rate  and  the 
power  of  receiving  it.  In  the  case  of  the  poor-rate, 
though  the  major  part  of  the  churchwardens  and  over- 
seers must  make  the  rate,   yet,  for  the  purpose  of  levy- 
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ing  it|  a  demand  by  one  of  the  overseers  and  a  com- 
plaint by  one  to  the  justices  is  sufficient;  it  being 
provided  by  43  Eliz.  c.  2.  s.  4.,  that  it  shall  be  lawful 
for  the  churchwardens  and  overseers,  or  any  of.  ihem^ 
by  warrant,  &c.,  to  levy  the  said  sums.  And  it  appears 
to  us  that  the  case  is  not  difierent  with  respect  to  the 
surveyors  of  the  highways ;  it  being  provided  by  the 
34th  section  of  the  5  &  6  W.  4.  c.  50.,  that  for  levying 
and  recovering  the  rate  the  surveyor  shall  haye  the 
same  powers,  remedies,  and  privileges  as  the  overseers 
of  the  poor  for  the  recovery  of  the  poor-rate. 

We  think,  therefore,  that  as  well  on  grounds  of 
reason  as  of  the  statutory  enactments  on  the  subject, 
the  rate  was  well  made  and  levied,  and  that  the  De- 
fendant is  entitled  to  the  judgment  of  the  Court. 

Judgment  for  Defendant 


Beckett  v.  Wood. 


In  an  action 
for  wages 
brought  by 
•the  secretary 
of  an  intended 
joint  stock 
company 
against  one 
of  the  provi- 
sional com- 
mittee, an- 
other  member 
of  the  com- 
mittee was 
held  a  com- 
petent witness 
for  the  de- 
fendant after 
a  release  from 
him. 


nnHIS  was  an  action  brought  by  the  Plaintiff  to  re- 
cover wages  alleged  to  be  due  to  him  as  secretary, 
against  the  Defendant  as  one  of  the  provisional  com- 
mittee of  a  company  intended  to  be  established  under 
the  name  of  the  Middlesex  County  Bank.  On  the  part 
of  the  Defendant  one  Mr.  Nicholson  was  called,  for  the 
purpose  of  proving  that  the  engagement  was  entered 
into  and  the  work  performed  by  the  Plaintiff,  not  upon 
a  contract  for  a  money  payment,  but  upon  an  agreement 
that  the  Plaintiff  should  have  a  permanent  employment 
under  the  company  when  the  same  should  be  esta- 
blished. Upon  the  examination  of  this  witness  upon  • 
the  voir  dire^  it  appeared  that  he  also  was  one  of  the 
provisional  committee ;  and  it  was  thereupon  contended 
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that  he  was  liable  as  a  co-contractor,  or  co-partner,  with 
the  Defendant,  to  contribute  to  the  damages  and  costs, 
and  theroTore  inadmissible  as  a  witness.  Whereupon 
the  Defendant  executed  a  release  to  the  witness ;  but 
the  objection  was  then  renewed,  that  inasmuch  as  many 
other  persons  were  joint  contractors  with  the  Defendant 
and  the  witness,  the  release  of  the  Defendant  alone 
would  not  enure  to  release  the  witness  from  any  claim 
to  future  contribution  on  the  part  of  such  other  joint 
contractors ;  and  the  authority  of  two  cases  at  Nisi 
Prius,  Cheyne  v.  Koops  (a)  and  Simons  v.  Smith  (6),  was 
urged  in  support  of  the  objection,  which  objection,  on 
the  authority  of  those  cases,  was  allowed,  and  the  witness 
rejected. 


1840. 


Gouibum  Serjt  —  who  moved  for  a  new  trial  on  ac- 
count of  the  rejection  of  this  witness  — cited  fVikon  v. 
Hirst  (c) ;  and  Jones  v.  Pritchard  {d\  where,  in  an  action 
for  work  done  to  a  vessel  against  one  part-owner,  an- 
other part-owner  was  held  to  be  a  competent  witness 
for  the  defendant  after  a  release ;  which  cases,  he  con- 
tended, had,  in  effect,  overruled  Cheyne  v.  Koops  and 
Simons  v.  Smith. 

WUde  Serjt.  and  Barstow,  who  shewed  cause  in  Mi- 
chaelmas  term  1839,  relied  on  the  two  last-mentioned 
cases;  and  contended  that  Nicholson^  notwithstanding  the 
release  by  the  Defendant,  would,  if  the  Plaintiff  suc- 
ceeded, be  liable  to  an  action  at  the  suit  of  the  other 
partners  or  co-contractors  for  his  proportion  of  the 
costs  and  damages  recovered  by  the  Plaintiff,  and  there- 
fore was  immediately  interested  in  the  result  of  the 
action.    Ix)rd  AlvanUy  said,  in  Cheyne  v.  Koopsj  that  if 
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the  Defendant  were  dead  or  insolvent,  the  Plaintiff 
might  file  a  bill  in  equity  to  compel  all  the  co-oontrac- 
tors  to  contribute.  In  fVilson  y.  Hirst  the  witness  was 
released  by  all  the  partners,  and  in  Jones  v.  Pritchard 
lie  came  to  prove  that  he  was  solely  liable. 


Goulbum  and  Camling^  in  support  of  the  rule.  Nichd' 
son  and  the  Defendant  were  co-contractors  only,  and 
not  partners,  for  the  intended  company  had  not  been 
formed:  Fox  v.  Clifton  (a).  But  even  irthey  were  part- 
ners, Wilson  V.  Hirst  is  in  point  for  the  admissibility  of 
the  witness.  The  other  partners  could  have  had  no 
claim  for  contribution  against  Nicholson  as  to  the  ex- 
pense of  this  action  after  his  release  by  the  Defendant ; 
Duke  V.  Pawnall  {b).  In  Lechmere  v.  Fletcher  [c)  Bayley  B. 
said,  <^If,  on  a  joint  contract,  you  have  sued  one,  and 
entered  judgment  against  him,  there  might  be  an  in- 
vincible obstacle;  because,  upon  a  n^  action  against 
another  of  the  parties  to  the  contract,  the  defendant 
would  have  a  right  to  plead  that  he  made  no  promise, 
except  with  the  other  defendant,  against  whom  the 
judgment  was  entered,  and  he  could  not  be  joined. 
Therefore,  though  we  have  met  with  no  case  which 
establishes  the  position,  we  are  inclined  to  think  that, 
in  the  case  of  a  joint  debt,  a  judgment  against  one  joint 
contractor  would  be  a  bar  to  an  action  against  another." 
And  the  possibility  of  the  bankruptcy  or  insolvency  of 
the  Defendant  did  not  constitute  a  direct  interest  in  the 
result  of  the  verdict;  Clark  v.  Lucas,  (rf)  In  Young  v. 
Baimer  {e)  where  a  witness  had  been  rejected  by  Lord 
Kenyon  under  circumstances  similar  to  the  present,  a 
new  trial  was  granted  without  argument. 

Cur.  adv.  vuU. 
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TiNDAL  C.  J.  (after  stating  the  facts  as  antij  p.  880.) 
The  liability  of  the  witness  in  the  existing  state  of  the 
proceedings  could,  at  most,  have  been  that  of  a  co- 
contractor  only,  not  of  a  co-partner ;  for  as  no  joint 
fund  was  raised,  no  co-partnership  at  that  time  existed. 
We  think,  however,  as  well  upon  consideration  of  the 
ground  of  the  objection  itself  as  of  the  authority  of  the 
cases  which  have  been  determined  on  this  point,  that 
the  objection  ought  not  to  prevail. 

Upon  the  evidence  in  the  cause,  as  we  have  already 
observed,  the  Defendant  and  the  witness  were  not 
partners,  but  co-contractors  only ;  and  after  the  release 
given  by  the  Defendant  to  the  witness,  we  think  the 
Defendant  could  not  himself  have  set  up  against  any 
other  joint  contractor  a  demand  for  that  share  of  con- 
tribution which,  but  for  his  own  release,  he  might  have 
derived  from  the  witness,  and  which,  by  such  release, 
he  must  be  taken  to  have  voluntarily  abandoned  against 
all ;  and,  consequently,  it  appears  to  us  that  no  other 
joint  contractor  could  afterwards  have  called  upon  the 
witness  for  contribution.  And,  upon  the  authorities, 
we  cannot  but  think  the  great  weight  of  them  pre- 
ponderates against  the  objection.  Lord  Alvanky,  in- 
deed, in  Cheyne  v.  Koops  (a),  held  that  the  competency  of 
a  witness  under  similar  circumstances  was  not  restored ; 
observing  that  the  parties  were  all  bound  in  equity, 
and  that  if  the  Defendant  were  dead  or  insolvent  the 
Plaintiff  would  have  a  right,  by  a  bill  in  equity,  to 
compel  the  parties  to  contribute,  and  the  witness  would, 
of  course,  be  liable  to  his  share.  But  an  objection 
grounded  on  a  possible  insolvency  or  death  can  surely 
be  no  direct  interest  in  the  event  of  a  suit  And  again. 
Lord  Tenterden  also  held,  at  Nisi  Prius,  in  Simons  v. 
Smith  {b\  that  the  competency  of  the  witness,  under 
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similar  circumstancesi  was  not  restored  by  the  release. 
Neither  of  these  cases  was  moved  in  Banc.  Lord 
Kem/on,  in  the  case  of  Young  v.  Baimer  {a\  held  the 
same  opinion  at  Nisi  Prius;  but  upon  the  case  coming 
on  to  be  argued  before  the  Court,  he  expressed  a 
different  opinion,  and  a  new  trial  was  granted. 

After  all  these  cases,  the  point  was  discussed  in 
Bancy  in  the  two  cases  of  Wikon  v.  Hirst  and  An- 
other (J)  and  Jones  v.  Pritchard.  {c)  These  cases  are 
expressly  in  point  where  the  witness  and  the  Defendant 
are  the  only  partners,  or  the  only  co-contractors,  and 
affi>rd  a  strong  authority  in  favour  of  the  proposition 
that  the  witness  is  restored  to  his  competency  by  a  re- 
lease from  the  defendant,  although  he  may  not  be  the 
only  partner ;  for  although  it  is  urged  that  the  cases 
are  distinguishable  from  the  present  on  the  ground  of 
the  release  having  been  given  by  all  the  partners,  yet, 
for  the  reason  before  assigned,  we  think  the  competency 
of  the  witness  to  give  evidence  cannot  be  in  any  manner 
affected  by  the  circumstance  of  there  being  other  co- 
contractors  besides  the  Defendant. 

As  the  witness,  therefore,  was  rejected  in  this  case, 
we  think  the  rule  for  a  new  trial  must  be  made 

Absolute. 
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IN  THE  HOUSE  OF  LORDS. 

Doe  dem.  Burtwhistle  v.  Vardill. 
(Error  from  the  Court  of  Exchequer  Chamber.)     Aug,  lo. 

TN   this   t;ase  (a)   the   following   question   was    sub-  A  person  born 

xnitted  by  the  House  of  Lords,  for  the  opinion  of  ^^  ^'<^otland,o£ 
•'  '  parents  domi- 

the  Judges.—  ciled  there, 

A.  went  from  England  to  Scotland  and  resided,  and  ^y*  ^p*  mar- 
was  domiciled  there,  and  so  continued  for  mittiy  years  j^jg  ^jj^^j^ 
till  the  time  of  his  death.     A.  cohabited  with  M,,  an  though  legiti- 
unmarried  woman  during  tlie  whole  period  of  his  resi-  |"*^  f  V*^ 
dence  in  Scotland^  and  had  by  her  a  son,  J3.,  who  was  landy  cannot 
bom  in  Scotland.     Several  years  after  the  birth  of  B.j  ^®  J^^  ^^ 
who  was  the  only  son,  A.  and  3f.  were  married  in  Scot-  ^„^"  ^g  ^^Q^ 
land  according  to  the  laws  of  that  country.    By  the  law 
of  Scotland^  if  the  marriage  of  the  mother  of  a  child  with 
the  father  of  such  child  takes  place  in  Scotland^  such 
child,  bom  in  &o//an^  before  the  marriage,  is  equally 
legitimate  with  children  born  after  the  marriage,  for  the 
purpose  of  taking  land,  and  for  every  other  purpose.    A. 
died  seized  of  real  estate  in  England  and  intestate.     Is 
B.  entitled  to  such  property  as  the  heir  of  A.  ? 

Thb  question  was  argued  on  the  1st,  2d,  and  Sd  of 
July  1839,  by  the  Attorney-General  for  the  Plaintiff  in 
error,  and  by  Dampier  for  the  Defendant  in  error,  before 
Tindal  C.  J.,  VatighanJ.y  ParkeB.y  BosanquetJ.y  Gtp-ney 
B.,  Williams  J.,  Coletidge  J.,  Coltman  J.,  and  Maule  B. ; 
but  a  report  of  the  argument  would  be  superfluous,  as 
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of  the  judges ;  which  was  this  day  delivered  by 
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TiNDAL  C.  J.     My  Lords,  the  facts  of  the  case  upon 

«•  which  your  Lordships  propose  a  question  to  her  Majesty's 

Vabdill.      .    j  .r 

judges,  are  these : 

A,  went  from  England  to  Scotland^  and  resided  and 
was  domiciled  there,  and  so  continued  for  many  years, 
till  the  time  of  his  death.  A.  cohabited  with  M.^  an 
unmarried  woman,  during  the  whole  period  of  his  re^- 
dence  in  Scotland^  and  had  by  her  a  son  J3.,  who  was 
born  in  Scotland.  Several  years  after  the  birth  of  JB., 
who  was  the  only  son,  A.  and  M.  were  married  in 
Scotland  according  to  the  laws  of  that  country.  By 
the  law  of  Scotland^  if  the  marriage  of  the  mother  of  a 
child  with  the  father  of  such  child  take  place  in  Scotland, 
such  child  born  in  Scotland  before  the  marriage,  is 
equally  legitimate  with  children  born  after  the  marriage 
for  the  purpose  of  taking  land  and  for  every  other  pur- 
pose :  A,  died  seized  of  real  estate  in  England  and  in- 
testate :  and  your  Lordships  found  this  question  upon 
the  foregoing  state  of  facts,  viz.  Is  B.  entitled  to  such 
property  as  the  heir  of  A.  ? 

And  in  answer  to  the  question  so  proposed  to  us,  I 
have  the  honour  to  state  to  your  Lordships,  that  it  is 
the  opinion  of  all  the  judges  who  heard  the  argument, 
that  B.  is  not  entitled  to  such  property  as  the  heir  of 
A.  We  have  indeed  reason  to  lament  that  we  have 
been  deprived  of  the  assistance  of  one  of  our  learned 
brethren  who  heard  this  case  argued  at  your  Lordships' 
bar,  the  late  Mr.  Justice  Vaughan ;  but  as  he  had  ex- 
pressed a  concurrent  opinion  upon  the  case,  at  a  meet- 
ing held  immediately  after  the  argument,  I  feel  myself 
justified  in  adding  the  authority  of  bis  name  to  that 
of  the  other  Judges. 

My  Lords,  the  grounds  and  foundation  upon  which 
our  opinion  rests  are  briefly  these :  that  we  hold  it  to 


3  VICTORIA,  S87 

be  a  rule  or  maxim  of  the  law  ofEnglandj  with  respect  1840. 
to  the  descent  of  land  in  England  from  father  to  son^ 
that  the  son  must  be  born  after  actual  marriage  between 
his  father  and  mother :  that  this  is  a  rule  juris  positivi^ 
as  are  all  the  lai;rs  which  regulate  succession  to  real  pro- 
perty ;  this  particular  rule  having  been  framed  for  the 
direct  purpose  of  excluding  in  the  descent  of  land  in 
England,  the  application  of  the  rule  of  the  civil  and 
canon  law,  by  which  the  subsequent  marriage  between 
the  father  and  mother  was  held  to  make  the  son  bom 
before  marriage  legitimate :  and  that  this  rule  of  descent 
being  a  rule  of  positive  law  annexed  to  the  land  itself, 
cannot  be  broken  in  upon  or  disturbed  by  the  law  of  the 
country  where  the  claimant  was  bom, — and  which  maybe 
allowed  to  govern  his  personal  status  as  to  legitimacy, — 
upon  the  supposed  ground  of  the  comity  of  nations. 

My  Lords,  to  understand  the  nature  and  force  of 
this  mle  of  our  law,  that  the  heir  must  be  a  person 
born  in  actual  matrimony,  in  order  to  enable  him 
to  take  land  in  England,  by  descent,  and  perceive  at 
the  same  time  the  positive  and  inflexible  quality  of  this 
rule,  and  how  clearly  it  is  annexed  to  the  land  itself,  it  will 
be  necessary  to  consider  the  earlier  authorities  in  which 
that  rule  is  laid  down  and  discussed,  both  before  and  sub- 
sequently to  the  statute  of  Merlon ;  and  more  particu- 
larly the  legal  construction  and  operation  of  that  statute. 

If  we  take  the  definition  of  heir  which  Lord  Coke 
adopts  from  the  ancient  text  writers,  and  which  is  bor- 
rowed  originally  from  the  Roman  law,  (Co.  LitL  7.  b.), 
viz.,  that  he  is,  ^'  ex  justis  nuptiis  procreatus,*'  the  very 
description  points  at  a  marriage  celebrated  according  to 
the  rules,  requisites,  and  ritual  of  the  civil  or  Roman  law. 
^*  Operas  pretium  est  scire  quid  sint  justas  nuptiae,"  says 
Huber  {Lib.  23.  tit.  2.  de  Ritu  nuptiarum) ;  he  adds, 
*'  in  promptu  est  Justiniani  responsio :  sunt  eae,  quae 
secundum  praecepta  legum  contrahuntur/' 
D  D  2 
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But  to  refer  to  the  Mirror  of  Justices^  perhaps  the 
very  earliest  of  our  text  books,  it  is  there  laid  down  in 
page  70.  as  an  admitted  principle,  ^'  that  the  common 
law  only  taketh  him  to  be  a  son  whom  the  marriage 
proveth  to  be  so."  Glanville^  who  wrote  in  the  reign 
of  Henry  II.,  (probably  about  half  a  century  before  the 
passing  of  the  statute  of  Merton^)  in  book  7.  c.  18., 
states«  that  "  neither  a  bastard,  nor  any  person  not 
bom  in  law/id  ycedlock^  can  be,  in  the  legal  sense  of 
the  term,  an  heir ;  but  if  any  one  claims  an  inheritance 
in  the  character  of  heir,  and  the  other  party  object  to 
him  that  he  cannot  be  heir,  because  he  was  not  born  in 
lawful  wedlock,  then,  indeed,  the  plea  shall  cease  in 
the  king's  court,  and  the  archbishop  or  bishop  of  the 
place  shall  be  commanded  to  inquire  concerning  such 
marriage,  and  make  known  his  decision  either  to  the 
king  or  his  justices."  He  then,  in  ch.xiv.,  gives  the 
form  of  the  writ,  which  will  be  found  not  unimportant 
to  the  present  inquiry ;  namely,  "  The  king  to  the 
Archbishop,  Health.  JV.  appearing  before  me  in  my 
court,  has  demanded  against  R.  his  brother,  certain 
land,  and  in  which  the  said  R.  has  no  right,  as  W.  says, 
because  he  is  a  bastard,  born  before  the  marriage  of 
their  mother.  And  since  it  does  not  belong  to  my 
court  to  inquire  concerning  bastardy,  I  send  these  unto 
you,  commanding  you,  that  you  do  in  the  Court 
Christian,  that  which  belongs  to  you.  And  when  the 
suit  is  brought  to  its  proper  end  before  you,  inform  me 
by  your  letter  what  has  been  done  before  you  concern- 
ing it.  Witness,"  &c.  Your  Lordships  will  observe 
the  form  of  this  writ,  how  precisely  it  puts  the  objection 
against  the  heir's  title  upon  the  very  rule  of  the  English 
law,  "  that  he  was  born  before  the  marriage  of  his 
mother,"  by  which  it  is^  necessarily  implied,  that  the 
marriage  of  the  parents  had  subsequently  taken  place. 
Now,  if  the  question  bad  been  put  generally  on  the  fact 
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whether  af?y  marriage  had  taken  place,  or  upon  the        1840. 

legality  of  such  marriage  as  had  taken  place;  to  such 

a  question  of  general  bastardy,  as  it  is  called,  the  bishop      ^^  **^™* 
would  have  found  no  diflBculty  in  answering;  for  the      whmtlb 
answer  to  that  question  would  have  been  purely  and  ^ 

exclusively  determinable  by  the  spiritual  law.  But  as  the* 
canon  law,  on  the  one  hand,  held  that  the  subsequent 
marriage  of  the  parents  made  the  ante-natus  legitimate ; 
and  as  the  common*  law  of  England^  on  the  other  hand, 
held  that  such  ante-naius  was.  not  legitimate  for  the 
purpose  of  inheriting  land  in  Etigland  ;  if  the  question 
had  gone  in  the  general  form,  the  answer  of  the  bishop 
would  have  certified  such  anti^natus  to  have  been 
legitimate.  The  law,  therefore,  framed  the  question  in 
the  precise  form  contained  in  the  writ;  namely,  a 
question  of  special  bastardy:  proving  thereby  how 
closely,  and  with  how  much  jealousy  the  law  adhered  to 
the  rule  of  descent  before  pointed  out  Now  the  question 
so  framed  did  obviously  place  the  bishop  in  extreme 
difficulty  in  making  answer  thereto ;  a  difficulty  which 
was  very  much  increased  by  the  constitution  of  Pope 
Alexander  III.,  which  had  been  issued  very  recently 
before  the  time  when  Glanville  wrote,  viz.  in  the  sixth 
year  of  King  Henry  II. ;  by  which  constitution,  (in  part 
set  out  by  Lord  Coke^  2  Inst.  dS.)^  it  was  ordained,  <^  that 
children  born  before  solemnization  of  matrimony,  where 
matrimony  followed,  should  be  as  legitimate  to  inherit 
unto  their  ancestors,  as  those  that  are  born  after  matri- 
mony." And  it  is  upon  the  subject  of  this  constitution 
that  Glanville  is  commenting  in  his  fifteenth  chapter, 
where  he  says,  "  upon  this  subject  it  hath  been  made  a 
question,  whether,  if  any  one  was  begotten  or  born 
before  the  father  married  the  mother,  such  son  is  the 
lawful  heir,  if  the  father  afterwards  married  his  mother? 
Although,  indeed,  the  canons  and  the  Boman  law  con- 
sider such  son  as  the  lawfiil  heir,  yet,  according  to  the 
D  D  3 
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1840.       law  and  custom  of  this  realm,  he  shall  in  no  measure 

^       be  supported  as  heir  in  his  claim  upon  the  inheritance ; 

Dob  dem.     ^^^  ^^^^  j^^  demand  tlie  inheritance  by  the  law  of  the 
WHISTLE      realm.     But  yet,  if  a  question   should  arise,  whether 
V*  such  son  was  begotten  or  born  before  marriage  or  after, 

*it  should,  as  we  have  observed,  be  discussed  before  the 
ecclesiastical  judge,  and  of  his  decision  he  shall  inform 
the  king  or  his  justices.  And  thus,  according  to  the 
judgment  of  the  Court  Christian  concerning  the  mar- 
riage, namely,  whether  the  Demandant  was  born  or 
begotten  before  marriage  contracted  or  after,  the  king's 
court  shall  supply  that  which  is  necessary  in  adjudgmg 
or  refusing  the  inheritance  respecting  which  the  dispute 
is,  so  that  by  its  decision  the  Demandant  shall  either 
obtain  such  inheritance,  or  lose  his  claim." 

The  bishops  being  placed  in  the  difficulty  of  this  am^ 
flictus  legUMf  by  reason  of  the  precise  form  of  the  king's 
writ,  at  length,  at  the  parliament  holden  at  Mertotiy  in  the 
twentieth  of  Henry  III.  the  statute  was  framed,  which  will 
be  found  to  have  a  strong  and  direct  application  to  the 
present  question.  That  statute  has  not,  upon  the  original 
roll,  the  title  prefixed  thereto,  upon  which  observations 
were  made  at  your  Lordships'  bar,  *^  that  it  shews  the  in- 
tention of  the  law  to  have  been  no  more  than  to  declare 
the  personal  status  of  those  who  are  described  in  such 
statute.  In  the  edition  of  the  statutes  published  under 
the  commission  from  the  Crown,  there  is  no  other  than 
the  general  title,  "  Pravisiones  de  Meritm  g "  and  no 
more  argument  can  justly  be  built  upon  the  title  pre- 
fixed in  some  editions  of  the  statutes  than  upon  the 
marginal  notes  against  its  different  sections.  That 
statute,  or  provision  of  Mertanj  runs  thus :  viz.,  *^  To 
the  king's  writ  of  bastardy,  whether  any  one  bemg  born 
before  matrimony  may  inherit  in  like  manner  as  he 
that  is  born  after  matrimony,  all  the  bishops  answered 
that  they  wpuld  not,  nor  could  not,  make  answer  to  that 
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writ;  because  it  was  directly  against  the  common  order        IS^O. 

of  the   church.      And   all   the   bishops   instanted   the        

Lords,  that  they  would  consent  that  all  such  as  were      ^^  ^^^' 
born  afore  matrimony  should  be  legitimate  as  well  as      whistle 
they  that  be  born  within  matrimony,  as  to  the  sue-  «• 

oession  to  inheritance,  for  as  much  as  the  church  ac-* 
oepteth  such  as  legitimate.     And  all  the  earls  and  barons 
with  one  voice  answered,  that  they  would  not  change 
the  laws  of  the  realm,  which  hitherto  have  been  used 
and  approved." 

It  is  manifest  from  Bracton,  who  lived  and  wrote  in 
the  time  of  Henry  III.,  that  shortly  after  the  statute  of 
Merion^  this  question  of  special  bastardy  ceased  to  be 
sent  to  the  bishop,  and  became  the  subject  of  inquiry 
and  determination  in  the  king's  courts.  In  book  5. 
c.  19.,  after  stating  the  circumstances  attending  the 
statute  of  Merlon,  and  also  a  subsequent  council  holden 
in  the  same  year  before  the  king,  the  archbishop,  the 
bish<^s,  earls,  and  barons,  whose  names  he  gives,  it  is 
ordered,  that  the  words  in  which  the  writ  shall  go  to 
the  bishop  shall  be,  "  whether  such  a  one  was  born 
before  espousals  or  marriage,  or  after,  and  that  the 
ordinary  shall  write  back  to  our  Lord  the  King  in  the 
same  words  without  any  evasion  or  subtilty ; "  and  he 
then  states,  it  was  further  ordered,  at  that  council,  that 
<*  for  the  reasons  before  given,  and  of  such  common 
consent,  it  may  be  in  the  election  of  our  Lord  the  King 
whether  he  will  demand  that  inquisition  to  be  taken 
before  the  ordinary  or  in  his  own  court,  because,  when 
the  exception  is  properly  taken,  the  answer  ought  not 
to  be  obscure."  And,  accordingly,  it  will  be  found  by 
reference  to  the  year  books,  that  from  the  .time  of 
Edward  III.  the  distinction  became  settled,  that  general 
bastardy  shall  be  tried  by  the  ordinary,  special  bastardy 
shall  be  tried  per  pais ;  {see  the  various  authorities 
collected  in  Vinet's  Abridgment,  tit.  Trial.  Bastardy.) 
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My  lordsy  the  extent  of  the  dominions  of  the  crown 
at  the  time  of  the  passing  of  the  statute  of  MerUnh 
demands  particular  attention.  Normandy^  Acquitainey 
and  Anjouj  were  then  under  the  allegiance  of  the  king 
of  England^  and  had  been  so,  at  least  from  the  com- 
mencement of  the  reign  of  Henry  I.  Many  of  the 
nobles  and  other  subjects  of  the  king  had  large  posses- 
sions both  in  Efigland  and  in  the  countries  beyond  sea. 
Those  born  in  Normandy^  Acquitaine^  or  AnJoUf  (as  in 
subsequent  periods  of  our  history,  those  born  in  Guienme^ 
Gasconyy  Calais^  or  Tcfumay)  whilst  under  the  actual 
dominion  of  the  crown,  were  natural  born  subjects,  and 
could  inherit  lands  in  England.  {Calviris  Casey  7  Bep, 
1  b,)  Many  of  the  very  persons  who  attended  at  the 
coronation  of  Henry  III.,  the  occasion  on  which  the 
parliament  met  at  Mertony  and  the  statute  was  passed, 
both  bishops,  and  earls,  and  barons,  are  known  from 
history,  and  would  so  appear  from  their  very  names  and 
titles  to  have  been  of  foreign  lineage,  if  not  of  foreign 
birth,  and  were  at  all  events  well  acquainted  with  tb& 
rule  of  law,  which  was  then  so  strongly  contested.  Yet 
notwithstanding  the  rule  of  the  civil  and  the  canon  law 
prevailed  both  in  Normafidyy  Acquitainey  and  AryoUy  by 
which  the  subsequent  marriage  makes  the  ante^natus 
legitimate  for  all  purposes  and  to  all  intents,  and  not^ 
withstanding  the  precise  question  then  under  discussion 
was,  whether  this  rule  should  govern  the  descent  of 
land  locally  situate  in  Englandy  or  whether  the  old  law 
and  custom  of  England  should  still  continue  as  to  such 
land,  under  which  the  ante-natus  was  held  incapable  to 
take  by  descent,  there  is  not  the  slightest  allusion  to 
any  exception,  in  the  rule  itself,  as  to  those  born  in  the 
foreign  dominions  of  the  crown,  but  the  language  of  the 
rule  is  in  its  terms  general  and  universal  as  to  the  suc- 
cession to  lands  in  England.  The  question  is,  whether 
after  the  declaration  made  by  that  statute,  one  of  the 
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king's  subjects  born  in  Normandy^  or  Acquiiaine,  or        1840. 

An/aUf  under  the  circumstances  supposed  by  your  lord-       

ships,  could  have  inherited  land  in  England  f  It  is  not  ^^  ^*"^' 
80  much  a  parallel  case  with  the  present,  it  is  the  very  whhtlb 
case  itself;  and  it  seems  impossible  to  contend  that  such  v- 

would  have  been  held  to  be  the  law.  In  the  first  place,  a»wll. 
there  was  no  other  form  of  any  writ  to  the  bishop,  than 
the  old  form  given  in  GlanxnUe  and  Bracton^  which 
raises  the  express  point,  whether  the  claimant  was  born 
or  not  before  espousals  and  matrimony  of  his  father  and 
mother;  and  if  thie  question  was  brought  before  a  jury, 
as  afterwards  became  the  course  of  proceeding,  then 
there  was  no  other  than  that  precise  issue  which  could 
be  raised  upon  the  record.  Further,  if  the  question 
was  sent  to  the  bishop,  it  must  have  been  sent  to  the 
bishop  of  the  diocese  where  the  action  was  brought, 
that  is,  where  the  land  was  situate;  and  not  to  the 
bishop  of  the  diocese  where  the  party  whose  legitimacy 
is  disputed  was  bom :  sec.  35.  pi.  7« ;  which  case  seems 
not  obscurely  to  indicate  that  if  the  birth  had  been  in 
France^  the  trial  would  be  still  before  the  English 
bishop ;  for  Skipooithy  a  judge  of  C.  P.,  is  made  to  say 
there^  ^^  you  may  carry  your  proofs  before  him  in  what 
place  you  please,  in  England^  or  from  France^  Again, 
the  contest  above  adverted  to,  was  a  contest  between 
the  ancient  law  and  custom  of  England  on  the  one  hand, 
and  the  canon  law  on  the  other,  which  should  prevail 
as  to  the  hereditary  succession  to  land  in  England;  the 
canon  and  civil  law  being  acknowledged,  and  prevailing 
in  England  in  all  other  respects,  with  the  single  excep- 
tion of  its  application  to  the  descent  of  land  :  the  same 
canon  and  civil  law  prevailing  in  the  foreign  dominions 
of  the  crown,  generally  and  without  any  exception. 
There  se^ms,  therefore,  no  reasonable  or  probable 
ground  for  the  surmise  of  any  intention  in  the  law 
makers  of  that  day,  that  with  the  general  refusal  and 
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repudiation  of  this  rule  of  the  civil  and  canon  law  as  to 
the  hereditary  succession  to  land  in  Englandj  there 
should  be  a  tacit  exception  in  favour  of  a  claimant  bom 
beyond  the  seas.  Again  the  law  and  custom  would 
rather  seem  to  be  one  which  applies  to  the  land  itself, 
and  not  to  the  person  only  of  the  claimant,  according  to 
an  observation  of  Bractorij  in  the  place  above  cited, 
when  discussing  the  very  point  of  the  exception  on  the 
ground  of  bastardy,  he  says,  ^^  that  every  kingdom  hath 
its  own  customs,  differing  from  those  of  others.  For 
there  may  be  one  custom  in  the  kingdom  of  England^ 
and  another  in  the  kingdom  of  France,  as  to  successions.*' 
And  it  would  be  singular  indeed  if  any  such  exception 
existed,  that  neither  Bractouj  who  wrote  with  so  much 
diffuseness  on  this  very  question,  at  the  time  of  this 
notable  refusal  of  parliament  to  alter  the  law,  nor  Fleta^ 
nor  any  of  the  other  early  writers  should  have  left  the 
slightest  vestige  of  an  allusion  to  such  exception  in  the 
rule.  On  the  contrary,  the  observation  of  Lord  CkJce^ 
S  Inst  98.,  although  not  made  in  any  case  in  a  court 
of  law,  proves  in  a  manner  which  leaves  no  doubt  what 
would  have  been  the  opinion  of  that  great  lawyer  upon 
the  point  now  under  discussion,  if  it  had  arisen  in  his 
time.  *^  Some  have  written,"  he  says,  '^  that  William  the 
Conqueror  being  born  out  of  matrimony,  Robert  his 
reputed  father,  did  after  marry  Arlot  his  mother,  and 
that  thereby  he  had  right  by  the  civil  and  canon  law : 
but  that  is  contra  legem  Angli^e^  as  here  it  appeareth." 
This  is  in  effect  saying,  that  although  born  in  Nor* 
mandy  and  legitimated  in  Normandy  by  the  subsequent 
marriage  of  his  father  and  mother  there,  so  that  he 
could  inherit  land  in  ,Normandy^  yet  as  to  land  in 
England  he  would  not  take  it  by  descent  For  the 
same  would  be  the  law  of  descent  of  a  kingdom,  and  of 
land  within  it  This  is  the  very  cas^  pow  put  to  the 
judges  by  your  lordships. 
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It  therefore  appears  to  be  the  jast  conclasion  from        1840. 

these  premises  that  the  rule  of  descent  to  English  land,        " 

is,  that  the  heir  must  be  born  after  actual  marriage  of  burt™' 
his  father  and  mother,  in  order  to  enable  him  to  inherit;  whistle 
and  that  this  is  a  rule  of  a  positive  inflexible  nature, 
applying  to  and  inherent  in  the  land  itself  which  is  the 
subject  of  descent:  of  the  same  nature  and  character  as 
that  rule  which  prohibited  the  descent  of  land  in  any 
bat  those  who  were  of  the  whole  blood  to  the  last 
taker ;  or  like  the  custom  of  gavelkind  or  borough 
English^  which  causes  the  land  to  descend,  in  the  one 
case,  to  all  the  sons  together,  in  the  other,  to  the  younger 
son  alone. 

And  if  such  be,  as  it  appears  to  us  to  be,  the  rule  of 
law  which  governs  the  descent  of  land  in  England^  with- 
out any  exception,  either  express  or  implied  therein  on 
the  score  of  the  place  of  birth  of  the  claimant,  it  remains 
to  consider,  whether  by  any  doctrine  of  international 
law,  or  by  the  comity  of  nations,  that  rule  is  to  be  let 
in  by  which  J3.  being  held  to  be  legitimate  In  his  own 
country  for  all  purposes,  must  be  considered  as  the 
heir  at  law  in  England  f 

The  broad  proposition  contended  for  on  the  part  of 
the  Plaintiff  in  error,  is,  that  legitimacy  is  a  personal 
status,  to  be  determined  by  the  law  of  the  country 
which  gives  the  party  birth ;  and  that  where  the  law  of 
that  country  has  once  pronounced  him  to  be  legitimate, 
he  is  by  the  comity  of  international  law,  to  be  con- 
sidered as  legitimate  in  every  other  country,  and  for 
every  purpose.  And  it  is  then  contended,  that  as  by 
the  Scotch  laws  there  is  a  presumptio  juris  et  de  jure 
that,  under  the  circumstances  supposed,  the  parents  of 
B.  were  actually  married  to  each  other,  before  the  birth 
of  £.,  so,  such  presumption  of  the  Scotch  law  by  which 
his  legitimacy  is  efiected,  must  also  be  adopted  and  re- 
ceived tp  (be  same  extent  in  the  English  courts  of  justice. 
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Now  there  can  be  no  doubt  but  that  such  marriage^ 
which  is  a  personal  contract,  when  entered  into  ac- 
cording to  the  rites  of  the  country  where  the  parties 
are  domiciled  and  the  marriage  celebrated,  would  be 
considered  and  treated  as  a  perfect  and  complete  mar- 
riage throughout  the  whole  of  Christendom.  But  it 
does  not  therefore  follow,  that  with  the  adoption  of  the 
marriage  contract,  the  foreign  law  adopts  also  all  the 
conclusions  and  consequences  which  hold  good  in  the 
country  where  the  marriage  was  celebrated.  That  the 
marriage  in  question  was  not  celebrated,  in  fact,  until 
after  the  birth  of  B.j  is  to  be  assumed  from  the  form  of 
the  question.  Indeed,  except  on  that  supposition,  there 
would  be  no  question  at  alL  Does  it  follow,  then,  that 
because  the  Scotch  hold  a  marriage  celebrated  between 
the  parents  after  the  birth  of  a  child,  to  be  conclusive 
proof  of  an  actual  marriage  celebrated  before,  a  foreign 
country  which  adopts  the  marriage  as  complete  and 
binding  as  a  contract  of  marriage  must  also  adopt  this 
consequence  ?  No  authority  has  been  cited  from  any 
jurist  or  writer  on  the  subject  of  the  law  of  nations  to 
that  effect ;  nothing  beyond  the  general  proposition,  that 
a  party  legitimate  in  one  country  is  to  be  held  legiti- 
mate all  over  the  world.  Indeed,  the  ground  upon 
which  this  conclusion  of  JB.'s  legitimacy  is  made  by  the 
Scotch  law,  is  not  stated  to  us :  and  we  have  no  right 
to  assume  any  fact  not  contained  in  the  question  which 
your  lordships  have  proposed  to  us.  We  may,  how- 
ever, observe,  that  in  the  course  of  the  argument  at  your 
lordships'  bar,  the  ground  has  been  variously  stated 
upon  which  the  laws  of  different  countries  have  arrived 
at  the  same  conclusion.  It  was  asserted  that  by  the 
law  of  Scotland^  the  subsequent  marriage  is  not  to  be 
taken  to  be  the  marriage  itself,  but  only  evidence, 
though  conclusive  in  its  nature,  of  the  marriage  prior  to 
the  birth  of  B. :   That  the  canon  law  rests  the  legiti- 
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macy  of  the  son  born  before  such  marriage  upon  a  totally  1 840. 
different  ground;  viz.,  that  having  been  born  illegiti- 
mate, he  is  made  legitimate,  legitimatust-  by  the  subse- 
quent marriage,  by  a  positive  rule  of  law,  on  account  of  whutlb 
the  repentance  of  his  parents ;  whereas,  by  the  Scotch 
law,  a  marriage  previous  to  his  birth  is  conclusively 
presumed,  so  that  he  always  was  legitimate,  and  that 
his  parents  had  nothing  to  repent  of.  Poihier^  on  the 
other  hand,  (Contratde  Marr.  part  5.  c.2.  art  2.)  when 
he  speaks  of  the  effect  of  a  subsequent  marriage  in  legi- 
timating children  born  before  it,  disclaims  the  authority 
of  the  canon  law,  nor  does  he  mention  any  fiction  of  an 
antecedent  marriage,  but  rests  the  effect  upon  the  posi- 
tive law  of  the  country.  He  first  instances  the  custom 
at  Troyes,  **Les  enfans  nes  hors  marriage  de  soluto 
et  soluta,  puis  que  le  p^re  et  la  m^re  s'epousent  Tun 
I'autre,  succedent  et  viennent  a  partage  avec  les  autres 
enfans,  si  aucuns  y  a;"  and  then  adds,  it  is  a  common 
right  received  throughout  the  whole  kingdom. 

Now,  it  could  never  be  contended  by  any  jurist  that 
the  law  of  England^  in  respect  to  the  succession  of  land 
in  Englandj  would  be  bound  to  adopt  a  positive  law 
of  succession  like  that  which  holds  in  France :  the  dis- 
tinction being  so  well  known  between  laws  that  relate 
to  personal  status,  and  personal  contracts,  and  those 
which  relate  to  real  and  immoveable  property;  for 
which  it  is  unnecessary  to  make  reference  to  any  other 
authority  than  that  of  Dr.  Story  in  his  admirable  Com-- 
mentarieson  the  Conflict  ofLcem;  see  section  4S0.  et  seq., 
where  all  the  authorities  are  brought  together.  And  if 
such  positive  law  is  not  upon  any  principle  to  be  in- 
troduced to  control  the  English  law  of  descent,  what 
ground  is  there  for  the  introduction  into  the  English 
law  of  descent,  not  only  of  the  contract  of  marriage 
observed  in  another  country,  but  also  of  a  fiction 
with  respect  to  the  time  of  the  marriage  ?  that  is,  in 
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efiect,  of  a  rule  of  evidence  which  the  foreign  country 
thinks  it  right  to  hold. 

But  admitting,  for  the  sake  argument,  and  we  are  not 
called  upon  to  give  our  opinion  on  that  point,  that  A, 
legitimate  in  Scotland^  is  to  be  taken  to  be  legitimate 
all  over  the  world,  the  question  still  recurs,  whether,  for 
the  purpose  of  constituting  an  heir  to  land  in  England, 
something  more  is  necessary  to  be  proved  on  his  part 
than  such  legitimacy;  and  if  we  are  right  in  the  grounds 
on  which  we  have  rested  the  first  point,  one  other  step 
is  necessary ;  namely,  to  prove  that  he  was  bom  after 
an  actual  marriage  between  his  parents.  And  if  this 
be  so,  then,  upon  the  distinction  admitted  by  all  the 
writers  on  international  laws,  the  lex  loci  rei  siUe  must 
prevail,  not  the  law  of  the  place  of  birth. 

My  Lords,  in  the  course  of  the  discussion,  some  stress 
appears  to  have  been  placed  on  the  argument,  that  if  A 
had  died  before  A.  the  intestate,  leaving  a  child,  such 
child  might  have  inherited  to  ^.,  tracing  through  his 
legitimate  parent :  and  then  it  was  asked,  —  if  the 
child  might  inherit^  why  might  not  the  parent  himself 
inherit  ?  But  the  answer  to  that  supposed  case  appears 
to  be,  that  if  the  parent  be  not  capable  of  inheriting 
himself,  he  has  no  heritable  blood  which  he  can  trans- 
mit to  his  child,  so  that  the  child  could  not,  under  the 
assumed  circumstances,  have  inherited;  and  the  ques- 
tion therefore  becomes,  in  truth,  the  same  with  that 
before  us.  The  case  supposed,  would  be  governed  by 
the  old  acknowledged  rule  of  descent,  <*  Qui  doit  in^ 
heriier  at  pere  doit  inketiter  alJUzJ' 

My  Lords,  the  two  decided  cases  that  have  been 
relied  upon  in  the  course  of  argument,  of  Sheddon  v. 
Patrick  (a),  and  that  of  the  Strathmore  Peerage  (6),  do  not, 
upon  consideration,  create  any  difficulty.     Those  cases 

(a)  Decided  in  the  House  of  Lords  in  I8O9. 
(6)  See  2  Jac.  &;  W,  547. 
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decide  no  more  than  that  no  one  can  inherit  without  1840. 
having  the  personal  status  of  legitimacy,  a  point  upon 
which  all  agree ;  but  they  are  of  no  force  to  establish 
the  main  point  in  dispute  in  this  case ;  viz.,  that  such 
personal  status  is  sufficient  of  itself  to  enable  the  claim- 
ant to  succeed  as  heir  to  land  in  England. 

Upon  the  whole,  in  reporting  to  your  Lordships  as 
the  opinion  of  the  Judges,  that  B.  is  not  entitled  to  the 
real  property  as  the  heir  of  A.^  I  am  bound  at  the  same 
time  to  state,  that  although  they  agree  in  the  result, 
they  are  not  to  be  considered  as  responsible  for  all  the 
grounds  and  reasons  on  which  I  have  endeavoured  to 
support  and  to  explain  that  opinion. 

Lord  Brougham.  My  Lords,  this  was  an  ejectment 
brought  to  recover  lands  situated  in  Yorkshire^  and  a 
verdict  being  taken,  subject  to  a  special  case  for  the 
opinion  of  the  Court  of  King's  Bench,  (from  which  the 
record  came,)  with  leave  to-  either  party  to  turn  it  into 
a  special  verdict,  it  came  before  this  House  by  writ  of 
error,  and  was  twice  argued;  first,  in  1830,  when  the 
Judges  attended  and  gave  their  opinion  through  the 
Chief  Baron,  (Sir  WiUiam  AUxandei^)  and  again  in 
1838,  when  your  Lordships  also  had  the  assistance  of 
the  Judges,  who  have  given  their  opinion  through  the 
Chief  Justice  of  the  Common  Pleas. 

The  question  raised  by  the  special  verdict,  and  argued 
upon  these  several  occasions,  is  this:  —  Whether  a 
person  bom  in  Scotland  of  parents  domiciled  there,  and 
married  there,  but  after  his  birth,  and  who,  by  the  law 
of  Scotland^  is  legitimate  in  consequence  of  that  subse- 
quent marriage,  can  take  real  estate  in  England  as  heir  ? 
The  Court  below  held  that  he  could  not  (a) ;  and  the 
Judges  have  all  agreed  in  this  opinion. 

(a)  5B.6fC.  438. 
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When,  in  1885,  I  took  the  liberty  of  calling  the 
attention  of  your  Lordships  to  this  question,  I  pointed 
out  what  appeared  to  me  to  have  been  material  defects 
in  the  argument,  both  below  and  here,  on  the  part  ofthe 
Defendant  in  error,  that  is,  in  behalf  of  the  judgment 
below.  The  learned  and  elaborate  opinion  last  given 
by  the  Judges,  has  made  very  valuable  additions  to  the 
clear  and  able,  though  more  succinct  statement  given 
upon  the  former  occasion.  It  is  now  for  your  Lord- 
ships finally  to  dispose  of  the  case ;  and  I  deem  it  my 
duty  to  offer  a  few  remarks  upon  the  subject  on  account 
of  its  great  importance,  and  more  especially  of  the 
bearing  which  the  principles  connected  with  it,  and 
about  to  be  recognised  in  your  decision  must,  almost 
unavoidably,  have  upon  other  questions. 

While  I  willingly  acknowledge  the  great  value  ofthe 
assistance  which  we  have  received  from  the  learned 
Judges  upon  this  occasion,  I  feel  convinced  that  there 
are  several  matters  which  still  remain  to  be  considered, 
and  some  difficulties  to  be  got  over,  before  we  can  with 
perfect  confidence  rely  upon  the  conclusion  at  which 
they  have  arrived.  But  I  shall  rest  satisfied  with  refer- 
ring generally  to  the  scope  of  the  argument  which  I 
submitted  to  your  Lordships  upon  the  former  occasion 
(1885),  and  with  observing  that  a  considerable  portion 
of  it  is  left  untouched  by  the  present  argument  of  the 
learned  Judges ;  and  that  I,  on  the  other  hand,  should 
find  it  not  difficult  to  reach  a  conclusion  the  opposite  of 
.  theirs,  while  I  yet  admitted  a  very  large  portion  of  their 
positions.  In  the  observations  which  I  am  about  to 
offer  upon  their  argument,  I  purposely  abstain  from  any 
thing  more  than  thus  generally  referring  to  its  scope  as 
contrasted  with  that  of  the  opposite  reasoning.  What  I 
wish  further  now  to  state,  relates  to  the  detail  of  their 
argument,  and  must  be  taken  as  independent  of  any 
general  answer  to  it,  for  which  I  refer  to  what  I  before 
submitted  to  your  L>ordships. 
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The  authorities  cited  by  the  learned  Judges,  especially  1840. 
in  the  earlier  part  of  their  opinion  do  not  seem  conclu- 
sive; as,  for  example,  Lord  Cok^s  definition  of  heir, 
ex  justis  ntqftiis  procreaiusj  and  the  text  in  the  Mirror, 
that  ^*  the  law  only  taketh  him  to  be  a  son  whom  the 
marriage  proveth  to  be  so."  These,  and  other  authori- 
ties, only  prove  the  dependence  on  and  connection  of 
legitimacy  with  marriage,  or  of  inheritable  quality  with 
marriage,  which  in  no  part  of  the  argument  ever  could 
have  been  denied.  The  text  in  GlanviUe  seems  at  first 
to  take  the  distinction  between  legitimacy  generally  or 
absolutely,  and  legitimacy  by  being  born  in  lawful  wed- 
lock, as  connected  with  right  to  inherit,  for  it  says, 
**  neither  a  bastard,  nor  any  person  not  bom  in  lawftd 
wedlock  can  be  an  heir.''  But  in  a  subsequent  chapter 
the  writ  is  given,  and  that  sets  forth  the  denial  by  the 
demandant  of  the  tenant's  right,  ^*  because  he  is  a  bas- 
tard born  before  marriage  of  the  parents,"  which  seems 
to  indicate  that  the  marriage  was  required  to  precede 
the  birth  only  in  order  to  negative  the  bastardy.  The 
writ  indeed  adds  that  it  does  not  belong  to  the  temporal 
court  to  enquire  <*  concerning  bastardy,  wherefore,  it  is 
sent  to  the  Court  Christian." 

It  is  said  that  the  law  frames  the  writ  for  the  purpose 
of  preventing  the  Court  Christian  from  answering  the 
question  according  to  the  canon  or  civil  law.  Never- 
theless the  bbbops  were  not  compelled  by  the  exigency 
of  the  writ  to  confine  themselves  to  the  question,  whether 
the  party  was  born  before  or  since  marriage ;  because 
the  bastardy  is  introduced  in  terms  as  well  as  the  birth 
and  marriage.  A  council,  however,  was  held  soon  after 
the  parliament  of  Merton,  and  at  that  council  it  was  di- 
rected that  the  writ  should  merely  require  the  ordinary 
to  examine  the  date  of  the  birth,  and  whether  before  or 
after  marriage,  to  prevent,  as  is  said,  *^  any  evasion  or 
subtilty  "  on  the  part  of  the  ecclesiastical  authorities. 
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of  Merton  is  deserving' of  great  attention,  nor  can  I  at 
all  go  along  with  those  who  have  contended  both  in  the 
Court  below,  and  here,  that  it  is  not  a  statute,  but  a 
refusal  to  make  a  statute.  Such  was  the  construction  of 
the  learned  Chief  Justice,  in  the  able  argument  which  he 
held,  when  at  the  bar  in  the  King's  Bench,  against  the 
decision.  This  statute  is  only  different  from  other  sta- 
tutes, inasmuch  as  it  is  in  substance  declaratory,  and  in 
form  somewhat  different  from  that  of  declaratory  acts  in 
modem  times.  It  is  a  distinct  declaration  of  what  the 
law  had  ever  been  before  the  statute,  and  a  refusal  to 
alter  it  But  it  is  to  be  observed  that  the  bishops,  in 
calling  for  the  alteration,  put  their  demand  expressly  on 
the  ground  that  antenati  are  legitimate  by  the  canon 
law ;  and  it  is  in  consequence  of  their  legitimacy  that 
the  bishops  claim  the  recognition  of  their  right  to  in- 
herit. The  barons  only  affirm  that  such  antenati  had 
no  right  of  inheritance  by  the  common  law,  without  say- 
ing whether  by  the  common  law  they  were  Intimate  or 
not,  though  assuredly  the  common  law  is  understood  to 
be  declared  by  the  statute,  against  their  legitimacy,  uni- 
versally, and  in  all  respects  as  well  as  with  respect  to 
feodal  inheritance.  But  I  agree  that  it  somewhat  aids 
the  view  taken  by  the  learned  Judges,  when  we  find  that 
special  bastardy  ceased  from  the  time  of  the  statute  to 
be  tried  by  the  bishop,  and  has  ever  since  been  tried 
per  pais. 

It  may  be  remarked  that  the  proceeding  appears 
from  the  Grande  Coustumiere  to  have  been  a  writ  of 
bastardy  generally  directed  to  the  ordinary.  But  the  de- 
scription of  bastards  there  given  is  worthy  of  attention  : 
**sont  bastards  ceulx  qui  sont  engendres  hors  mar^ 
riage,''  and  then  immediately  it  goes  on  to  say,  '<  mais 
ceulx  qui  sont  engendres  devant  le  marriage,  si  les 
parens  epousent  depuis  la  naissance,  ils  sont  legitimes.'' 
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So  that  apparently,  though  born  de  facto  out  of  wed-  1840. 
lock,  they  were  in  contemplation  of  law  born  within 
wedlock.  It  may  be  further  observed,  that  Littleton, 
s.  188.,  in  treating  of  villenage,  gives  as  the  reason  why 
ft  bastard  is  quasi  nuUimJUius,  that  he  cannot  be  heir  to 
any  "  pur  ceo  que  il  nc  poit  enheriter  a  nuUuy.'* 

The  learned  Judges  object  to  the  observations  made 
at  the  bar  upon  the  title  prefixed  to  the  chapter  in 
question  of  the  statute,  namely,  that  this  title  shewed 
the  enactment  was  only  intended  to  be  a  declaration  of 
the  personal  status.  This  title,  say  the  learned  Judges, 
is  not  to  be  found  in  the  original  statute;  and  they 
refer  to  the  edition  publbhed  by  the  record  commis- 
sioners, where  ** provisiones  de  Merton^^  is  the  only 
heading  of  the  act ;  and  they  add,  *^  that  no  more  argu- 
ment can  justly  be  built  upon  the  title  prefixed  in 
some  editions,  than  upon  the  marginal  notes  against  the 
different  sections."  If,  however,  the  learned  counsel  at 
your  lordships*  bar  were  led  into  any  error  in  this 
matter,  they  had  very  high  example  in  going  astray, 
no  less  than  that  of  the  Court  below,  where  this  writ  of 
error  is  brought,  and  where,  when  the  cause  was  first 
decided,  one  of  the  learned  Judges  argued  in  support  of 
the  decision  now  under  revision,  on  the  ground  of  the 
heading  or  title :  ^^  We  have  no  occasion,"  says  Mr. 
Justice  Bailey,  "  in  order  to  answer  the  question  who 
is  hares,  to  go  beyond  the  statute.  The  title  of  it, 
*/fe  is  a  bastard  who  is  bom  before  the  marriage  of 
his  parents,^  not  restraining  it  to  those  born  in  Eng^ 
land*'  (a).  For  myself,  I  consider  the  assistance  to  be 
equally  slender,  which  the  one  argument  and  the  other 
derives  from  this  title,  even  supposing  it  to  have  been 
the  one  given  by  the  legislature  to  the  chapter  of  the 
act,  which  it  appears  not  to  have  been :  Indeed  it 
could  not  have  been ;  for  no  titles  at  all  were  put  on 

(o)  5JB.4-C.453. 
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statutes  till  the  eleventh  Henry  VIL,  as  is  said  by  Trely 
C.  J.,  cited  in  Chance  v.  Adams  (a). 

I  am  inclined  to  regard  as  the  most  important  part 
of  the  argument  of  the  learned  Judges,  their  observa- 
tions on  the  state  of  the  crown  dominions  at  the  making 
of  the  statute.  This  point  had  been  made  in  the  G>urt 
below,  but  without  explanation,  and  not  much  dwelt 
upon.  The  Lord  Chief  Justice  Abbott  takes  it,  though 
only  in  general  terms,  yet  quite  intelligibly  (&}.  The 
learned  Judges  here  have  very  usefully  explained  the 
argument,  and  illustrated  it  by  important  remarks. 
They  have  contended  that  an  antenatus  within  the 
king's  ligeance,  but  born  in  Normandy^  (which,  by  the 
way,  had  for  above  thirty  years  before  the  statute^ 
ceased  to  be  English  de  facto^  though  it  was  not 
formally  ceded  till  twenty-five  years  after),  Acquitaine^ 
and  other  provinces  where  the  civil  law  prevailed, 
could  not  have  inherited  land  in  Englatid  under  the 
statute,  chiefly  because  no  exception  is  there  made 
per  exp^essum  of  such  persons,  although  the  connec- 
tion of  the  countries  would  naturally  call  the  attention 
of  the  legislature  to  the  case,  and  because  no  tacit 
or  implied  exception  can  be  supposed  in  favour  of  the 
canon  law  for  Norman  subjects  of  the  Crown,  where 
the  express  words  of  the  act  refuse  to  adopt  the  same 
canon  law  for  English  subjects  of  the  Crown.  The 
silence  of  contemporary  writers,  as  Bracton  and  the 
author  of  Fletaj  is  very  justly  referred  to  in  aid  of  the 
same  conclusion. 

The  other  reasoning  of  the  learned  Judges  on  the 
passage  in  Bracton^  and  which,  as  well  as  the  refer- 
ence to  the  customs  of  gavel  kind  and  borough 
English  was  urged  below,  seems  there  to  have  met  with 
a  sufficient   answer  in  the  argument  at  the  bar,  that 


(a)  1  Ld.  Raymond,  78.; 
see  also  The  Attomey'General 
v.  Hutchiwon,  Hardr.  324. 


(6)  5B.SiC.452. 
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those  authorities  apply  to  English  parties,  and  those 
customs  to  the  rule  of  succession;  none  of  which  matters 
are  disputed;  so  that  the  authorities  may  well  stand 
with  the  opposite  argument  No  doubt,  if  the  fact  of 
being  bom  within  lawful  wedlock  be  as  much  a  necessary 
quality  to  the  character  of  heir,  by  the  custom  of  Eng- 
land,  as  the  fact  of  being  youngest  son  is  to  being  heir 
by  the  custom  oihoroxx^  English  manors, — if  that  fact  of 
being  born  within  lawful  wedlock  can  only  be  adjudged 
of  according  to  the  English  law,  and  admits  of  as  little 
dispute  as  the  fact  of  being  eldest  or  youngest  child, — 
there  is,  and  there  n^ust  be,  an  end  of  the  question. 
But,  unless  these  things  are  so,  the  cases  put  have  no 
useful  application  to  the  one  in  hand.  So,  of  the  pro- 
position repeatedly  afiirmed  below,  and  now  largely 
stated  by  the  learned  Judges  here,  that  this  law  or 
custom  is  something  inherent  in  the  land,  a  quality  of 
the  land  itself,  as  it  were,  ^and  not  of  the  claimant 
This,  of  course,  would  in  one  sense  decide  the  question, 
but  then  it  would  beg  it  also.  In  any  other  sense  it 
leaves  the  question  untouched;  for  the  dispute  would 
still  arbe,  what  description  of  person  is  that  to  which 
the  descendible  quality  of  the  land  carries  it  ? 

The  argument  drawn  by  the  learned  Judges  from  the 
observation  of  Lord  Coke^  in  2  Inst.^  on  the  title  of 
William  the  Conqueror,  had  been  used  in  the  court 
below  (tf).  The  passage  is  not  very  clear;  but  where 
Lord  Coke  says,  that  some  held  William  the  Conqueror 
*^  to  have  had  right  by  the  civil  and  canon  law,"  (in 
consequence  of  the  subsequent  marriage  of  his  parents,) 
be  is,  I  presume,  supposed  to .  mean,  right  to  the 
Crown  oi  England  as  nearest  maternal  relation  to  Edward 
the  Confessor,  which  he  certainly  was,  being  grandson 
of  his  maternal  uncle,  Richard  of  Normandy.     That  this 
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could  give  him  no  right,  —  to  the  exclusion  of  the  male 
branch  represented  by  Edgar  Atheling^  the  Confiessor's 
great  nephew,  and  who  being  grandson  of  his  elder 
brother,  Edmund  Ironside,  had,  indeed,  a  title  paramount 
to  that  of  the  Confessor  himself,  ^  is  quite  clear ;  and 
although,  the  Conqueror  appears  to  have  called  himself 
Rex  hereditarius  in  some  chaiters,  historians  and  an- 
tiquaries are  agreed,  that  this  could  only  mean  heir 
under  the  supposed  will  of  the  Confessor,  for  the  only 
dispute  as  to  his  title  that  has  ever  been  raised  is, 
whether  he  took  by  the  sword,  or  as  conquaestor 
by  purchase,  {Spelman's  Glossary,  Conqtuestor),  under 
the  supposed  will  or  gift  of  the  Confessor;  about  the 
existence  of  which,  much  controversy  has  always  been 
held.  As  heir,— -as  one  taking  by  inheritance, — no  per- 
son has  ever  asserted  his  title;  and  if  he  took  under  the 
Confessor's  gift,  or  will,  his  legitimacy  was  really  of  as 
little  importance,  as  it  was  to  the  other  and  more  secure 
title  which  he  derived  from  his  sword.  If,  indeed, 
Lord  Coke,  or  rather  those  whom  he  refers  to,  for  any 
reason  supposed  the  male  branch  to  be  extinct,  then  we 
can  understand  the  passage,  always  supposing  that  a 
mother's  relative  could  succeed,  and  in  that  case  the 
passage  might  bear  upon  the  argument ;  or  it  may  bear 
upon  it,  if  we  suppose  Lord  Coke  puts  the  case  hypo- 
thetically,  or  refers  to  some  who  did  consider  the  male 
branch  extinct.  Still,  this  seems  not  very  intelligible ; 
for  it  is  believed,  that  Edward  the  Confessor  had 
called  them  over,  as  his  end  approached;  that  his 
nephew  Edward  the  outlaw,  or  exile,  came  back  and 
died  here;  but  wherever  he  died  it  is  quite  certain 
that  he  left  Edgar  Atheling  his  son,  who  was  noto- 
riously in  England  at  the  conquest,  was  made  to  join 
in  some  proceedings  to  confirm  WiUtam^s  title,  and 
afterwards  was  engaged  in  an  unsuccessful  rebellion 
against   him.      The  passage,  therefore,  is  really  not 
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very  easily  explained.  Nor  is  any  light  thrown  pn 
it  by  the  reference  to  the  aathorities  cited :  William 
of  Malmsbwy^  book  iii.^  Ingidphus^  lib.  vi.  cap.  I9.9  and 
the  Grande  Comiumiere^  cap.  27.  The  first  of  these^ 
at  the  place  referred  to,  only  says  that  WiUianCs  father, 
married  his  mother,  "  aliquando  Justa  uxoris  loco  ha-- 
bensf^  and  the  second  reference,  (to  Ingulphus)^  seems 
erroneous;  for  there  are  no  books  and  chapters  in 
IngulphuSi  at  least  in  any  editions  which  we  now  have 
or  which  are  known  to  have  existed ;  but  all  that  he 
says  of  William  (who  was  his  patron,  and  of  whom 
he  writes  largely,  and  in  praise  and  defence),  is,  that 
the  Confessor,  aware  of  Edgar^s  weakness,  turned 
his  thoughts  towards  William^  taking  into  consideration 
**  cognatianem  suarn^^'  an  expression  which  he  repeats 
afterwards.  The  text  of  the  Grande  Coustumiere^  (which 
is  the  third  reference),  merely  gives  the  law  of  bastardy 
and  legitimation  generally ;  nor  can  I  see  any  reference 
to  WiUiam's  case  in  the  Commentaries,  though  I  will 
not  undertake  to  say  there  may  not  be  some  such  refer- 
ence. In  the  text  cited  by  Lord  Coke  there  is  certainly 
none ;  and  in  the  Commentaries  I  can  find  none.  B 
the  difficulties  do  not  end  here ;  because  even  if  Edgar 
were  set  aside  for  imbecility,  still  the  Conqueror  was 
not  next  heir ;  for  he  was  only  the  Confessor's  cousin 
German^  by  the  mother,  once  removed ;  ( fFeZsA-nephew, 
as  we  say,  or  nephew  d^a^mode  de  Bretagne,  as  the 
French  have  it ;  and  this  accounts  for  some  writers  call- 
ing the  Confessor  cousin,  and  some,  uncle  to  the  Con- 
queror) ;  whereas  Edgat^s  sister,  —  afterwards  married 
to  Malcolm  in  Scotland^ — was  his  great  niece  by  his  elder 
brother.  And  moreover,  we  have  now  been  all  along 
supposing  that  the  connection  of  William  with  the  Con- 
fessor, through  the  mother  of  the  latter  only,  made  no 
difference  ;  Whereas,  suppose  the  whole  paternal  re- 
lations had  been  extinguished,  it  is  difficult  to  see  how, 
E  E  4 
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1840.  upon  any  feudal  principle,  any  person  could  inherit 
who  was  not  of  the  blood  of  the  English  royal  family. 
WiUianCs  only  connection  with  England  was,  that  his 
aunt  had  been  married  to  an  English  king.  Con- 
sequently it  seems  quite  impossible  to  understand  how 
he  ever  could  be  considered  as  ^'  having  right,''  even  on 
the  supposition  that  the  lawful  course  of  succession 
were  by  nomination  or  selection  from  among  the  whole 
members  of  a  given  royal  family.  Subject  to  these 
observations  we  may,  perhaps,  consider  this  passage  in 
Lord  Coke  as  some  kind  of  indication  of  his  opinion, 
always  supposing  the  passage  to  be  correct.  But  there 
can  be  but  little  doubt  that  these  observations  make  it 
exceedingly  uncertain  whether  Lord  Coke  ever  wrote  it 
as  we  now  have  it ;  in  a  work,  too,  be  it  observed,  which 
was  not  published  in  his  lifetime.  If  there  were  no 
such  uncertainty  hanging  over  the  passage,  its  import- 
ance to  the  argument  would  be  undeniable ;  it  would 
amount  to  neither  more  nor  less  than  Lord  Cokeys  opi- 
nion upon  the  case  at  Bar.  But  it  is  probable  that 
some  such  considerations  as  those  to  which  I  have  been 
adverting  operated  in  preventing  any  attention  being 
paid  to  this  authority  in  the  Court  below,  where  it  was 
cited,  but  occasioned  no  remark  either  at  the  Bar  or 
from  the  Bench. 

The  learned  Judges  refer  to  the  illustrations  drawn 
from  a  person  supposed  to  claim  through  the  arUenaius^ 
he  having  predeceased  his  father ;  and  they  hold  this  to 
be  disposed  of  by  the  opinion  given  on  the  principal 
case  or  question  ;  inasmuch  as  if  incapable  of  inheriting 
himself,  he  could  not.  transmit  heritable  blood  to  li\s 
issue.  And,  generally  speaking,  no  doubt,  it  would  be 
so ;  although,  contrary  to  Lord  Cok^s  supposed  opinion 
as  to  issue  of  aliens  inheriting  to  each  other  collaterally, 
it  has  been  decided  that  a  brother  may  succeed  to  a 
brother,  the  only  connection  of  the  two  being  through 
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an  alien  father,  who  had  no  inheritable  blood ;  CMvig"  1840.^ 
vx)od  V.  Pace  (a) ;  where  the  opinion  generally  ascribed, 
and  among  others,  by  Blackstone^  to  Lord  Coke  is  denied 
by  the  majority  of  the  Judges  to  be  his,  and  by  none  of 
them  affirmed  to  be  so.  But  a  nearer  case  to  the  pre- 
sent may  be  put :  — ^  where^  by  the  law  of  the  country, 
as  in  Scotland^  and  on  the  continent,  legitimation  per 
subsequens  mafrimonium  is  admitted,  it  seems  that  the 
authorities  are  agreed  in  holding  that,  if  the  antenatiss 
dies  before  the  marriage  of  his  parents,  leaving  lawful 
issue,  the  issue  shall  take  as  heir  to  his  grand&ther, 
though  he  must  claim  through  a  person  who  lived  and 
died  illegitimate.  Nor  is  this  case  of  .one  who  never 
could  himself  be  heir,  transmitting  inheritable  blood 
to  his  issue  confined  to  those  countries  and  that  law 
of  legitimation.  We  have  an  example  in  our  own 
law  in  the  case  of  bastard  eigne;  and  it  is  worth  while 
to  consider  how  this  is  treated,  though  I  know  not  that 
it  materially  impeaches  the  general  conclusion  to  which 
the  argument  of  the  learned  Judges  leads  them,  unless 
by  shewing  how  entirely  the  law  proceeds  upon  the  sup- 
position that  it  is  his  bastardy,  and  his  bastardy  only, 
which  excludes  the  anienatus  from  succession.  ^Littleton^ 
in  sections  S99,  400.,  says  that  the  issue  of  the  bastard 
eigne  who,  having  entered,  died  seised,  shall  have  the 
land  by  reason  of  the  colour  which  his  father  had  as 
heir ;  ^^  for,  by  the  law  of  holy  church,  he  is  mulier, 
albeit  by  the  law  of  the  land  he  is  bastard."  Lord 
CokCf  in  commenting  upon  the  words  of  Littleton^ 
that  in  such  a  case  the  mulier  puistie  is  ^'  without  re- 
medy," says  that  the  descent  from  the  bastard  eigni  not 
only  takes  aWay  the  entry,  like  other  descents  which 
leave  the  party  to  his  action,  but  makes  the  issue  of  the 
bastard  become  lawful  heir ;  adding  that,  even  if  the 

(a)  1  LevMz,  59- 
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mulier  be  within  age,  he  is  barred,  because  the  bastard's 
issue  is  become  in  judgment  of  law  lawful  heir ;  *^  for 
the  law/'  says  he,  **  doth  prefer  legitimation  before  the 
privilege  of  infancy.''  Collateral  heirs,  too,  are  barred, 
as  well  as  the  tntdier;  and  the  bastard  becoming  a 
monk  professed,  which  is  a  civil  death,  has  the  same 
effect ;  his  issue  succeeds  during  the  natural  life  of  the 
bastard,  and  the  legitimate  heir  is  barred*  In  the  Sd 
Institute,  Lord  Cokef  as  a  confirmation  of  the  doctrine^ 
gives  the  record  of  a  judgment  in  the  18th  Edward  L, 
shewing  that  the  mtdier  cannot  have  an  assize  of  mart 
d'aneestor  ;  and  upon  the  ground  that  the  bastard  eigne 
has  entered  as  ^eir;  and  the  reason  assigned  by  Lord 
Coke  is,  **  that  the  bastard  is  accounted  of  the  blood 
with  the  muUer  puisne.^^  2  Inst.  97.  But  in  Coke  IM^ 
tietofiy  244  |[>-9  he  puts  the  case  which  has  been  referred 
to  from  the  law  of  Scotland  and  the  continent,  of  the 
bastard  eigni  dying  in  his  father's  lifetime  and  leaving 
issue;  this  son  enters  as  heir  to  the  grandfather  and 
dies  seised ;  the  mulier  is  barred ;  the  "  descent,"  says 
Lord  Coke,  '*  binds  him."  Now  this  cannot  be  from 
the  laches  of  the  mulier  during  the  bastard's  life ;  for  by 
the  supposition  nothing  had  been  done  by  the  bastard 
to  make  the  mulier  claim ;  nor  could  he  claim,  for  the 
grandfather  was  still  alive.  The  lackes  was  in  the  grand- 
son's life;  so  that  here  the  reason  given  for  the  law 
&ils,  viz.,  that  it  is  unjust  to  treat  a  person  all  his  life  as 
legitimate,  and  bastardise  him  after  his  death ;  for  here 
the  antenatus  never  was  treated  as  legitimate  at  all  —  he 
lived  and  died  a  bastard,  yet  his  issue,  claiming  through 
him  who  had  no  inheritable  blood,  entered  as  heir  to 
the  common  ancestor,  and  by  dying  seised  barred  the 
lawful  issue.  Although,  however,  this  consideration 
somewhat  contradicts  the  answer  given  by.  the  learned 
Judges  to  the  argument  at  the  bar,  it  yet  furnishes  an- 
other answer  to  that  argument  by  shewing  that,  if  it 
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proves  aoy  thing,  it  proves  too  much,  since,  in  the  case  1840. 

of  bastard  eigne  there  is  no  question  whatever  of  his  — 

right  being  excluded  in  the  common  case  (of  English  ^"  *®™* 
birth  and  domicile)  unless  where  there  has  been  an 


entry  and  dying  seised  without  counter  claim.  v< 

The  short  observation  made  by  the  learned  Judges 
on  the  cases  of  Skeddon  v.  Patrick  and  the  Strathmore 
peeragei  appears  hardly  to  be  satis&ctory.  ''These 
cases,"  it'  is  said,  *'  only  decide  that  no  one  can  inherit 
without  the  personal  status  of  legitimacy,  and  do  not  esta- 
blish the  main  point  in  dispute  that  such  personal  status 
is  sufficient  ground  for  claiming  English  real  estate  as 
heir."  It  appears  that  these  cases  establish  somewhat 
more  than  the  first  of  these  positions ;  and,  although 
they  do  not  decide  the  second,  they  appear  to  give  it 
much  countenance.  They  shew  that  the  quality,  what^ 
ever  it  is,  that  must  be  possessed  by  a  claimant  in  order 
that  he  may  take  land  or  houses  in  Scotland^  is  given  to 
or  withholden  from  him  according  to  the  law,  not  of 
Scotland^  where  the  real  estate  lies,  but  of  the  country 
where  his  birth  and  his  father's  marriage  and  domicile 
were.  Whether  that  quality  be  called  legitimacy,  or 
any  thing  else,  is  not  material;  nor  is  it  material 
whether  the  quality  is  required  in  relation  to  the  pro- 
perty by  some  positive  statutory  enactment  of  the 
country  where  it  lies,  or  only  by  the  common  law  of 
that  country,  or  by  some  statute,  like  that  of  Merion, 
which  declares  what  the  common  law  always  has  been. 
The  land  in  Scotland  is  impressed  with  a  particular 
quality,  that  of  being  descendible  to  the  antenati^  where 
the  parents  have  intermarried ;  it  is  of  such  a  nature 
as  not  to  descend  upon  the  mtdier  puisne^  but  upon  the 
bastard  eigne ;  while  in  England  it  is  of  such  a  nature 
as  to  descend  to  the  mtdier^  and  not  to  the  bastard. 
The  one  quality  is  as  firmly  fixed  in  the  soil  of 
Scotland  as  the  other  is  in  that  of  England^      Then 
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what  have  the  Courts,  and  what  has  the  HoQse 
decided  in  those  celebrated  cases?  That,  notwith- 
standing the  inherent  descendible  quality,  and  not- 
withstanding the  general  rule  of  the  lex  loci  ret  siUs^  so 
much  relied  on  by  the  learned  Judges,  both  below  and 
here  through  their  whole  argument,  the  law  of  the 
country  where  the  property  is  must  bend  to  the  law  of 
the  domicile,  marriage,  and  birth;  and  because  the 
latter  law  excludes  antenati  from  legitimacy,  they  shall 
be  excluded  from  the  succession  to  which  the  former 
law  calls  them.  The  Scotch  common  law  says,  *^  Let 
the  land  go  to  the  antenatus ;  such  is  its  descendible 
quality."  The  English  common  law  says,  "  Let  the  land 
not  go  to  the  antenatus.**  The  question  and  the  only 
question  is,  have  we  a  right  to  look  beyond  the  fact,  or 
to  ask  any  but  one  question,  namely,  whether  a  person 
is  ante-natus  or  post^natus  ?  Whether  his  parents  were 
married  or  not  at  his  birth  ?  Are  we  bound  by  the 
simple  fact,  or  may  we  look  to  the  view  taken  of  it  by 
the  law  of  the  foreign  country  to  which  the  claimant 
and  his  parents  belonged  ?  The  decided  cases  say  in 
the  instance  of  Scotland^  that  we  may  and  must  look  to 
the  foreign  law :  that  the  subsequent  marriage  is  imma- 
terial for  succession  in  Scotland^  if  it  is  immaterial  for 
legitimation  in  the  claimant's  country ;  and  the  question 
is,  whether  according  to  the  principle  of  those  decisions, 
it  is  possible  to  exclude  all  reference  to  the  foreign  law 
where  the  same  kind  of  question  arises  as  to  English 
succession.  It  is  very  possible  that  the  principle  of  the 
cases  may  be  inapplicable.  This  may  possibly  be 
proved  by  argument ;  but  it  can  hardly  be  said  to  have 
been  proved  by  the  only  remark  made  on  these  cases  in 
the  statement  of  the  learned  Judges.  And  this  scanty 
discussion  of  those  cases  is  the  more  to  be  lamented, 
because  in  deciding  the  present  question  below,  the 
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Court  expressly  referred  to  this  House  as  the  place        1840. 
where  Sheddon  v.  Patrick^  and  the  Strathmore  peerage 
would  meet  with  ample  attention  as  to  their  bearing 
upon  the  argument. 

The  learned  Judges  have  given  no  opinion  upon  the 
question,  whether  or  not  a  person  legitimated  by  subse- 
quent marriage  in  a  country  where  that  law  prevails, 
is  therefore  legitimate  all  the  world  over :  nor,  perhaps, 
was  it  incumbent  on  them  to  argue  this  for  the  pur- 
pose of  answering  the  question  put  to  them  by  the 
House.  They  contend  that  the  statute,  or  rather  the 
common  law  recognised  and  declared  by  the  statute, 
requires  something  beyond  mere  legitimacy  to  make  an 
heir  to  English  real  estate.  They  agree  with  the  court 
below,  that  legitimacy  alone  is  not  su£Bcient;  it  must 
be,  as  was  there  said  (a),  legitimacy  sub  modo — legiti- 
macy and  being  born  in  wedlock.  Consequently,  they 
appear  plainly  to  admit  that  a  person  may  be  legitimate 
for  all  other  purposes,  and  yet  incapable  of  taking  land 
by  descent. 

In  another  case,  Monro' y,  Monro^  which  has  been 
decided  to-day,  we  held  here  as  it  had  been  held  in  the 
court  below,  that  a  party  is  entitled  to  take  real  estate 
by  descent  as  legitimate  according  to  the  law  of  the 
country  where  it  lies,  who  is  bastard  by  the  law  esta- 
blished in  the  country  of  the  birth  and  marriage.  In 
the  courts  which  administer  that  law,  (the  law  of  JEitg- 
land  in  the  case  put,)  would  the  party  be  considered  as 
bastard  or  legitimate  when  any  right  unconnected  with 
real  property  was  claimed  ?  If  bastard,  then  the  same 
person  is  legitimate  in  one  country  and  not  in  another, — 
bastard  where  born,  and  legitimate  where  the  parties 
are  domiciled :  though  some  of  the  Judges,  with  whom 

(a)  5J9.  4-C.454. 
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1 840.  we  agreed  in  that  case,  held  this  to  be  a  solecism  in 
law,  considering  it  clear  that  the  status  must  be  every 
where  the  same:  if  legitimate,  then  it  follows  that  the 
question  of  personal  status  depends  on  the  law  of  foreign 
countries,  and  that  the  law  is  imported  into  England  as 
to  the  consequences  of  the  marriage  contract,  although 
the  lex  loci  contractus  alone  regulates  the  constitution  of 
that  contract 

But  which  way  soever  we  may  hold  as  to  these  ques- 
tions, the  principles  of  the  two  decided  cases  referred  to 
are  quite  consistent  with  that  of  the  last-mentioned  case 
decided  to-day :  they  are  not  so  easily  reconciled  to  the 
judgment  at  present  before  your  lordships. 

Having  stated  what  occurs  to  me  upon  the  arguments 
of  the  learned  Judges, — again  expressing  my  high  sense 
of  the  service  which  they  have  rendered  by  the  great 
.attention  bestowed  upon  the  subject, — I  rest  satisfied  with 
intimating  my  opinion  upon  the  difficulties  which  still 
beset  the  question,  and  the  anomalies  likely' to  arise  from 
the  future  application  of  the  principles  countenanced  in 
the  decision ;  and  though  I  shall  not  move  your  Lord- 
ships to  give  judgment  for  the  Defendant  in  error,  if 
any  noble  and  learned  friend  move,  I  shall  offer  no 
opposition. 

Lord  Chancellor.  My  Lords,  I  was  not  in  your 
Lordships'  house  when  this  case  ivas  first  argued, 
but  I  was  present  at  the  argument  when  the  learned 
Judges  were  present,  I  gave  my  attention  to  the  opinion 
expressed  by  the  Lord  Chief  Justice,  and  I  entirely 
concur  in  that  opinion.  I  am  extremely  satisfied  with 
the  ground  upon  which  they  put  it,  because  they  put  the 
question  on  a  ground  which  avoids  the  difficulty  which 
seems  to  surround  the  question  of  interfering  with  those 
general  principles  peculiar  to  the  law  of  England,  and 
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which  seem  at  first  sight  to  interfere  with  the  decisions        1840. 
to  which  the  Courts  have  come. 

Under  these  circumstances,  as  my  noble  and  learned 
friend  does  not  move,  I  move  that  the  House  give 

Judgment  for  the  Defendant  in  error. 


IN  THE  HOUSE  OF  LORDS. 

Booth,  Baronet,  and  Others,  t?.  The  Bank  of     juiyzo. 
England. 

rjPON  an  appeal  from  a  decision  of  the  Master  of  A  London 
the  Rolls,  in  this  cause,  it  appeared  that  ^^^^  Sto^ 

The  London  Joint  Stock  Bank,  under  circumstances  ^^  a^!^ 
which  would  have  made  it  illegal  in  them  as  a  company,  in  Canaday 

and  a  violation  of  the  riirhts  and  privileires  of  the  Bank     ^         * 

°  ,  manager  of 

of  England^  to  have  accepted  and  issued  the  bills  here-  the  London 

inafter  mentioned,  if  drawn  upon  them,  entered  into  an  ^^^^  ^uxk 

.111-^,  1  .11     1  Bank,  but  not 

agreement  with  a  bank  m  Canada  to  procure  bills  drawn  ^  partner 

by  such  bank  upon  George  PoUardy  the  manager  of  the.  therein, 
London  Joint  Stock  Bank,  but  not  a  partner  or  share-  ^^  d  accept 
holder  therein,  to  be  accepted  by  the  said  George  Pol-^  by  the  Ca- 
lardj  and  to  provide  funds  (or  the  due  payment  of  such  "^'wi"  ^»°k 
bills,  the  money  transactions  arising  therefrom  being,  in  ^^  earlier 

than  six 
months,  and  that  the  London  Joint  Stock  Bank  would  provide  fands  for  the 
due  payment  of  such  bills :  Held, 

1.  That  the  acceptance  of  such  bills,  in  execution  of  such  agreement,  was 
unlawful,  regard  being  had  to  the  acts  in  force  respecting  the  Bank  of  England: 

2.  And  would  not  have  been  lawful,  even  if  die  London  Joint  Stock  Bank, 
at  the  time  of  such  acceptances,  had,  in  their  hands,  funds  of  the  Canadian  bank 
equal  to  the  amount  of  the  bills : 

3.  Nor,  if  without  such  funds  in  the  hands  of  the  London  Joint  Stock  Bank, 
the  bills  hiad  been  accepted  by  O.  P.  on  the  credit  of  a  contract  by  the  Canadian 
bank,  to  remit  such  funds  to  meet  the  acceptances :  and, 

4.  That  the  Bank  of  England  might  maintain  an  action  against  the  London 
Joint  Stock  Bank,  founded  on  such  Uansactions. 
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1840.  the  account  between  the  two  banks,  to  be  treated  in  all 
respects  as  transactions  between  the  said  two  banks. 

Upon  this  state  of  facts  the  following  questions  were 

The  Bank  of  proposed  by  the  House  for  the  opinion  of  the  judges: — 

England.         1.  Was   the  acceptance  of  such   bills  by  the  said 

George  PoUardj  in  execution  of  the  said  agreement, 

lawful ;  regard  being  had  to  the  acts  in  force  respecting 

the  Bank  of  England  ? 

2.  Would  the  acceptance  of  such  bills  be  lawful, 
assuming  that  the  London  Joint  Stock  Bank,  at  the  time 
of  such  acceptances,  had  funds  in  their  hands  on  account 
of  the  bank  in  Canada^  equal  to  the  amount  of  the  bills 
so  accepted  ? 

S.  Would  the  acceptance  of  such  bills  be  lawful, 
assuming  that  the  London  Joint  Stock  Bank  had  not,  at 
the  time  of  such  acceptances,  any  funds  in  hand  belong- 
ing to  the  bank  in  Canada,  but  that  such  bills  were 
accepted  on  the  credit  of  a  contract  by  such  bank  to 
remit  suflScient  funds  to  the  London  Joint  Stock  Bank  to 
meet  such  acceptances  before  the  time  at  which  the  bills 
would  become  payable  ? 

4.  Could  the  Bank  of  England  maintain  any  action 
against  the  London  Joint  Stock  Bank,  founded  upon 
such  transactions,  under  either  of  the  states  of  circum- 
stances above  supposed  ? 

The  questions  were  argued  before  the  bouse  by  Sir 
JV.  W.  Fdlett  and  Kindersley,  on  behalf  of  the  appel- 
lants, and  by  Sir  P.  Pollock  and  Pemberion  on  behalf  of 
the  Bank  of  England. 

For  the  Bank  of  England  it  was  contended,  that  the 
acceptances  in  question  were  a  violation  of  the  express 
terms  of  the  acts  of  parliament  conferring  exclusive 
privileges  on  that  bank,  and  for  which  privileges  that 
bank  had  paid  a  very  large  valuable  consideration :  and 
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That  if  such  acceptances  were  not  a  violation  of  the        1840. 

letter  of  such  acts,  they  were  a  fraudulent  evasion       

thereof.  ®o«™ 

V, 

The  Bank  of 

For  the  London  Joint  Stock  Bank  it  was  argued,  that     England. 
the  bills  of  exchange  were  not  the  bills  of  the  London 
Joint  Stock  Bank. 

That  the  acceptance  of  the  said  bills  was  not  the 
acceptance  of  the  London  Joint  Stock  Bank. 

That  the  London  Joint  Stock  Bank  never  —  in  the 
language  of  the  statutes  passed  for  the  protection  of 
the  Bank  of  England  —  "  borrowed,  owed,  or  took  up 
money  on  "  the  said  bills,  {a) 

That  the  London  Joint  Stock  Bank  never  borrowed, 
owed,  or  took  up  money  in  England  on  the  said 
bilk. 

That  even  if  the  acceptance  of  the  said  bills  were  the 
acceptance  of  the  London  Joint  Stock  Bank,  such 
acceptance  was  not  in  violation  of  the  privileges  of  the 
respondents;  and 

That  the  acts  of  parliament,  passed  in  the  eighth  and 
ninth  years  of  king  William  the  Third,  in  the  sixth  year 
of  queen  Anne^  in  the  thirty-ninth  and  fortieth  years  of 
king  George  the  Third,  in  the  seventh  year  of  king 
George  the  Fourth,  and  in  the  third  and  fourth  years  of 
king  William  the  Fourth,  do  not  prevent  and  were  not  ' 
meant  or  intended  to  prevent  banking  copartnerships 
consisting  of  more  than  six  persons,  carrying  on  busi- 
ness in  London^  from  accepting  bills  of  exchange,  drawn 
upon  them  by  country  and  foreign  bankers  and  others, 
for  whom  they  act  as  agents,  such  bills  being  drawn 
bondJUk  in  the  usual  course  of  such  agency. 

The  opinion  of  the  Judges  was  this  day  delivered  by 

(a)  See  Bank  of  England  v.  Anderson,  3  New  CuHf,  589* ; 
4  Scoti,  50. 
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1840.  TiVDAL  C.  J.    My  Lords,  the  bets  stated  by  your 

Lordships  as  the  groundwork  of  the  questions  pro- 
posed to  her  Majestjr's  Judges,  are  these :  — 
The  Bank  of  The  London  Joint  Stock  Bank,  under  circumstanoes 
Ekoiiaiiik  which  would  haye  made  it  iUegal  in  them  as  a  ocunpaay, 
and  a  violation  of  the  rights  and  privil^^es  of  the  Bank 
of  England,  to  have  accepted  and  issued  the  bSls  herdn^ 
after  mentioned,  if  drawn  upon  them,  enter  into  an 
agreement  with  a  bank  in  Canada  to  proeure  bills 
drawn  by  such  bank  upon  George  PoBardj  the  manager 
of  the  London  Joint  Stock  Bank,  to  be  accepted  by  the 
said  George  PoUard^  and  to  provide  funds  for  the  due 
payment  of  such  bills,  the  money  transactions  arising 
therefrom  being  in  the  accounts  between  the  two  banks, 
to.  be  treated  in  all  respects  as  transactions  between  the 
said  two  banks. 

And  the  first  question  proposed  by  your  Lord- 
ships on  this  state  of  fiicts,  is,  —  Whether  the  accept- 
ance of  such  bills  by  the  said  George  Pollard,  in  exe- 
cution of  this  agreement,  is  lawful,  regard  being  had 
to  the  acts  in  force  respecting  the  Bank  of  England. 
And  in  answer  to  that  questicm,  I  beg  to  state  to  your 
Lordships,  that  it  is  the  unanimous  opmion  of  diose 
Judges  (a),  who  heard  this  case  discussed  at  the  bar  of 
your  Lordships'  House,  that,  assuming,  according  to  the 
terms  of  that  question,  that  the  acceptance  of  such  bills 
by  the  London  Joint  Stock  Bank,  if  drawn  directly  on 
that  company,  would  have  been  ill^al,  and  a  violation 
of  the  rights  and  privileges  of  the  Bank  of  England,  it 
appears  to  us  to  be  a  necessary  consequence,  that  the 
procurement  by  the  London  Bank,  that  biUs  drawn 
upon  George  PciUard  their  manager,  shall  be  accepted 
by  the  said  George  Pollard,  under  the  agreement  above 

(o)  Tindal  C.  J.,    Bosan-     ridge  J.,  WUUams  J .^  Parke  B., 
quet  J,,  CoUman  J.,  Maule  J.,      Gumey  B.,  Rolfe  B. 
LUtkdale  J.,  PatUson  J.,  Cole- 
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stated  Sot  Ae  providing  c£  funds  for  die  due  paymmt       1840. 

of  such  bills,  must  equally  be  a  violation  <if  the  rights       

and  privileges  of  the  Bank  of  England^  [upon  the  prin-        B«mf 
ciple,  that  whatever  is  prohibited  by  law  to  be  done   The  Baric  of 
directly,  cannot  legally  be  effected  by  an  indirect  and     EafQisAKi>. 
circuitous  contrivance. 

The  exclusive  privileges  conferred  on  the  Bank  of 
Efi^and  by  parliament,  are  founded  on  a  contracty 
between  that  body  and  the  public,  fi>r  die  original 
grant;  and  also  for  the  renewal  and  confirmation  of 
such  privileges,  the  Bank  of  England  has,  fix>m  time 
to  time,  paid  very  large  sums  of  money  to  the  public; 
and  no  memb»  of  that  public  can  justify  either  doing 
or  {MX)curing  to  be  done,  any  act  which,  for  the  pro* 
tection  of  such  rights  and  privileges,  has  been  forbid- 
den by  law.  Now,  it  is  impossible  not  to  see  that  the 
substantial  parties  to  the  transaction  stated  by  your 
Lordships,  are  the  Canada  Bank,  and  the  London  Joint 
Stock  Bank ;  and  that  the  manager  of  the  London  Bank, 
who  lends  his  name,  is  a  mere  nominal  acceptor,  whose 
name  is  used  to  cover  the  real  transaction.  It  is  the 
Ijondon  Bank,  not  the  manager,  who  is  to  pay  the  bill, 
and  the  Canada  Bank  engages  to  remit  funds  for  that 
purpose  before  the  bill  becomes  due.  By  means  of  this 
transaction  the  London  Bank  takes  upon  itself  the  duty 
of  an  acceptor,  that  is,  to  pay  the  bill,  not  in  defauk 
of  the  nominal  acceptor,  but  in  the  first  instance,  in 
consideration  of  an  arrangement,  that  funds  shall  be 
remitted  by  the  Canada  Bank  (the  drawers)  for  that 
purpose,  to  them  the  London  Bank.  The  plain  object 
and  intent  of  the  various  statutes  which  have  been 
passed  for  the  protection  of  the  Bank  of  England  is, 
that  the  funds  of  a  joint  stock  banking  company  shall 
not  be  pledged  for  .the  payment  of  a  bill  issued  within 
a  limited  distance  from  London^  and  having  less  than 
sue  months  to  run.  Such  a  pledge,  given  by  the  ac- 
p  F  2 
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1840.       ceptance  of  a  bill  by  such  a  company,  has  already  been 

■ decided  by  the  case  of  the  Bank  of  England  v,  Ander- 

^^  son  (a),  to  be  a  violation  of  the  rights  and  privileges  of 
The  Bank  of  the  Bank  of  England.  But  if  the  bill  be  accepted  by 
England.  ^  servant  or  nominee  of  the  banking  company,  and  they 
contract  with  the  drawer  that  the  company  will  pay 
it,  their  funds  are  bound  for  the  payment,  and  the  bill 
is  circulated  upon  their  credit,  not  upon  that  of  thdr 
servant  or  nominee.  For  it  is  impossible  to  suppose  for 
a  moment,  that  bills  accepted  in  such  form  and  under 
such  circumstances  can  be  circulated  in  London  upon 
the  individual  credit  of  the  nominal  acceptor,  or  upon 
any  other  credit  than  that  of  the  banking  company,  by 
whose  procurement  and  direction,  and  for  whose  benefit 
the  acceptance  is  really  given.  The  consequence  of 
such  a  transaction  is,  that  a  competition  is  necessarily 
created  between  a  paper  currency  circulating  upon  the 
credit  of  the  banking  company,  and  the  paper  issued  by 
the  Bank  of  Englafid^  which  is  the  very  mischief  in- 
tended to  be  prevented ;  for  it  is  obvious,  that  if  the 
transaction  is  legal  with  respect  to  a  bill  at  less  than 
six  months,  it  is  equally  so  with  respect  to  a  bill  at  six 
days,  or  even  at  a  shorter  period. 

It  is  contended,  on  the  part  of  the  London  Joint  Stock 
Bank,  that  they  are  authorised  to  take  any  course  with 
impunity  which  does  not  fall  directly  within  the  precise 
terms  and  letter  of  the  prohibitory  clauses  contained  in 
the  several  acts  which  secure  the  privileges  of  the  Bank 
of  England.  It  is  to  be  recollected,  however,  that  the 
clauses  protecting  those  privileges  are  not  merely  pro- 
hibitory laws.  The  privilege  granted  to  the  Bank  of 
England  by  parliament  is  a  positive  right  conferred 
upon  that  body  for  a  valuable  consideration,  which  the 
law  will  no  more  permit  to  be  infringed  by  third  persons 

[  (a)  S  New  Oua,  689. ;  4  Scoti,  60. 
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without  responsibility,  than  it  will  a  monopoly  granted        1840. 
by  letters  patent  under  the  statute  of  James  I.     If,        — 
therefore,  the  acceptance  of  a  bill  by  the  Ixmdon  Bank        Booth 
would  be  an  infringement  of  such  privilege,  it  cannot  be   i^e  Bank  of 
less  an  infringement,  if  attended  with  the  same  injurious     Enol^id,' 
consequences  to  the  Bank  of  England^  to  procure  an- 
other person  to  accept  the  bill  for  the  benefit  of  the 
London  Bank,  though  such  acceptance  be  made  in  the 
name  of  their  appointed  nominee  whom  they  are  bound 
to  indemnify. 

My  Lords,  the  second  question  proposed  by  your 
Lordships,  upon  the  above  statement  of  facts,  is  this,  — 
Whether  the  acceptance  of  such  bills  would  be  lawful, 
assuming  that  the  London  Joint  Stock  Bank,  at  the 
time  of  such  acceptances,  had  funds  in  their  hands  on 
account  of  the  bank  in  Canada^  equal  to  the  amount  of 
the  bills  so  accepted.  And  if  the  answer  given  to  the 
first  question  be  correct,  the  acceptance  by  a  person 
procured  for  that  purpose  by  the  London. ioint  Stock 
Bank,  must  be  considered  in  the  same  light  as  if  the 
acceptance  had  been  made  by  the  banking  company  in 
its  own  name ;  and,  if  that  be  so,  the  answer  to  the 
second  question  will  be  found  in  the  opinion  given  by 
the  Court  of  Common  Pleas  to  the  Master  of  the  Rolls 
upon  a  case  stated  to  that  Court,  and  confirmed  by 
that  noble  and  learned  Judge  in  the  case  of  The  Bank 
of  England  v.  Anderson.  The  opinion  of  the  Court  of 
Common  Pleas  upon  this  point  was  thus  expressed: 
<*  The  relation  of  debtor  and  creditor,  created  by  the 
acceptance  of  the  bill,  appears  to  be  considered  by  the 
legislature  as  equivalent  to  the  actual  borrowing  of  the 
money  owed  on  the  one  hand,  and  credited  on  the 
other."  And  the  Master  of  the  Rolls,  when  reviewing 
the  opinion  of  the  Court  of  Common  Pleas,  says, 
<*  From  the  time  of  borromng,  means,  from  the  time  of 
'  owing  the  money  on  the  bills  or  notes  referred  to,  or  in 
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1840.       the  case  now  nnder  consideration,  trom  the  time  of  the 

■       acceptance."    This  case  of  TTie  Bank  of  England  ▼. 

Booth       Anderson  was  very  fully  argued,  and  was  much  con- 

The  Bank  of  sidered,  both  in  the  court  of  law  and  in  the  court  of 

£N9LAia>.     equity.     From  the  latter  Court  an  appeal  might  have 

been  made  to  your  Lordships'  House ;  such  an  appeal, 

indeed,  is  said  to  have  been  at  first  made,  but  afterwards 

abandoned,  and  the  decision  of  the  court  of  law  and 

equity  was  thereby  acquiesced  in.     The  authority  (£ 

this  case  was  not  disputed  in  the  argument  at  your 

Lordships'  bar  upon  the  present  occasion,  and  we  see 

no  reason  to  doubt  the  propriety  of  the  opinion  therem 


My  Lords,  the  third  question  proposed  is  this,—' 
Would  the  acceptance  of  such  bills  be  lawful,  assuming 
that  the  London  Joint  Stock  Bank  had  not,  at  the  time 
of  such  acceptances,  any  funds  in  hand  belonging  to  the 
Bank  in  Canada^  but  that  such  bills  were  accepted  on 
the  credit  of  a  contract  by  such  bank,  to  remit  sufficient 
funds  to  the  London  Joint  Stock  Bank  to  meet  such 
acceptances  before  the  time  at  which  the  bills  would 
become  payable  ?  And,  notwithstanding  the  difierence 
in  the  state  of  facts  adverted  to  in  this  question,  it  ap- 
pears to  us  the  answer  we  must  give  to  it  is  the  same  as 
that  which  we  have  already  given  to  the  second  ques- 
tion. 

If  a  bill  be  accepted  upon  the  undertaking  of  the 
drawer  to  supply  funds  for  the  payment  of  it,  a  mutual 
contract,  of  lending  on  the  one  hand,  and  borrowing  on 
the  other,  is  thereby  created ;  and  although  the  drawer 
may  not  fulfil  his  engagement  by  actually  remitting  the 
amount  agreed  upon  before  the  acceptance,  or  even  be- 
fore the  day  on  which  the  bill  becomes  due,  the  trans- 
action is  not  the  less  a  transaction  of  lending  and  bor- 
rowing the  amount  of  the  money  represented  by  the 
bill,  which  transaction  takes  efiect  as   <<  a  borrowing 
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upon  the  bilP'  a»  soon  as  the  bill  is  accepted.    If,        I840. 
dierefore,  the  bill  be  drawn  (under  such  an  engagement  ■  ' 

as  above  mentioned)  payable  at  less  than  six  months       ^^o^™ 
from  the  date,  it  must  necessarily  be  considered  as  a  j^  Bank  of 
hill  payable  at  less  than  six  months  from  the  borrowing     ENaLAim. 
of  the  money. 

It  is  manifest  that  the  introduction  into  the  acts  of 
the  word  ^  borrowing/'  instead  of  "  date,*'  to  express 
the  time  of  the  currency  of  the  bill,  was  only  resorted 
to  for  the  purpose  of  preventing  the  issue  of  bills  ap- 
pearing to  be  drawn  at  longer  periods  than  six  months 
from  the  date,  but  in  fact  issued  at  periods  when  the  bill 
would  fril  due  within  a  shorter  time  than  six  months 
from  the  issuing  of  them.  And  it  is  to  be  observed 
that  bills  or  notes  payable  on  demand  are  prohibited  ab« 
solutely,  without  reference  to  any  transaction  of  borrow- 
ing upon  which  they  may  have  been  issued.  The  word 
^'  borrowing"  is  only  employed  with  respect  to  bills  and 
notes  payable  at  a  future  time,  in  order  to  designate  the 
period  from  which  the  six  months  are  to  be  reckoned. 
A  '^borrowing"  is  assumed  to  exist  as  soon  as  the 
banking  company  begins  to  owe  the  money  specified  in 
the  bill  or  note,  that  is,  as  soon  as  the  acceptance  or  the 
note  is  put  in  circulation ;  and  the  expression  <*  borrow- 
ing" is  not  used  as  descriptive  of  the  consideration  upon 
which  the  debt  contracted  by  the  bill  or  note  is  founded, 
but  to  denote  the  time  from  which  the  six  months  is  to 
begin  to  run. 

My  Lords,  the  last  question  proposed  to  us  is  this,  — 
Could  the  Bank  of  England  maintain  any  action  against 
the  Ijondon  Joint  Stock  Bank,  founded  upon  such  trans- 
actions, under  either  of  the  states  of  circumstances 
above  supposed  ?  And  in  answer  to  this  question,  we 
are  of  opinion  (bat  an  action  might  be  maintained  in 
either  case, 
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1840.  It  has  already  been  observed,  in  answer  to  your 

Iiordships'  first  question,  that  the  exclusive  privilege 
secured  to  the  Bank  of  England  by  parliament,  is  in  the 
The  Bank  of  nature  of  a  right  granted  to  them  by  contract  for  valu- 
Enolano.  able  consideration.  In  the  possession  of  such  rights 
they  are  entitled  to  be  protected,  and  any  infringement 
of  such  right  is  a  private  injury  to  that  body,  for  which 
they  are  enabled  to  seek  redress  by  action  at  law. 
Whether  the  right  so  granted  be  directly  assailed  by  an 
act  of  the  London  bank  in  its  own  name,  or  through  die 
medium  and  intervention  of  another  person  acting  at 
their  request,  and  by  their  procurement,  and  for  their 
benefit,  if  they  do  or  cause  to  be  done  in  efiect  (though 
under  cover  of  doing  something  different)  that  which  is 
forbidden  to  be  done  by  the  acts  passed  for  the  purpose 
of  securing  to  the  Bank  of  England  the  right  which 
they  have  contracted  for,  such  banking  company  is,  in 
our  opmion,  liable  to  be  sued  in  an  action  on  the  case 
for  an  infiringement  of  those  rights. 

In  actions  for  the  infringement  of  patent  rights,  it  is 
of  constant  recurrence  that  the  gravamen  is  kid,  not  as 
a  direct  infringement,  but  as  something  amounting  to  a 
colourable  evasion  of  the  right  secured  to  the  party ; 
and  we  think  that  the  acts  of  the  London  Joint  Stock 
Bank  described  in  the  foregoing  question  put  by  your 
.  Lordships  do  amount  to  an  infringement  of  the  rights 
and  privileges  of  the  Bank  of  England. 

Lord  Chancellor.  My  Lords,  the  magnitude  of 
the  interests  which  are  involved  in  the  appeal  upon 
which  the  Lord  Chief  Justice  has  given  your  Lordships 
the  benefit  of  the  unanimous  opinion  of  the  learned 
Judges,  is  such,  that  I  cannot  regret  that  we  have  had 
the  opinion  of  the  learned  Judges,  although  it  did  not 
appear  to  me  on  the  argument  that  any  difficulty  likely 


Booth 
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to  arise  would  have  made  it  necessary  to  have  taken  the        1840. 

opinion  of  the  learned  Judges,  assuming  that  the  law,  as 

laid  down  in  the  Bank  of  England  v.  Anderson  is  good 

law,  as  to  which  no  reasonable  doubt  can  be  entertained,   xhe  Bank  of 

and  as  to  which  I  am  very  glad  to  find  that  the  Lord     BifoLAND. 

Chief  Justice  has  taken  the  opportunity  of  stating  the 

opinion  of  the  learned  Judges. 

There  really  can  be  no  doubt  as  to  the  proper  decision 
of  the  present  question,  because,  if  those  rights  do  be- 
long to  the  bank,  established  as  they  are,  and  as  they  * 
are  asserted  in  the  case  of  the  Bank  of  England  v.  An- 
dersonj  it  is  quite  impossible  that  those  rights  should  be 
permitted  to  be  destroyed  by  the  arrangement  which 
was  resorted  to  in  the  present  case.  That  appears  to 
be  the  ground  upon  which  the  learned  Judges  seem  to 
have  come  to  the  opinion,  of  which  they  have  now  given 
your  Lordships  the  benefit  It  is  an  opinion  I  enter- 
tamed  from  the  commencement  of  the  argument ;  and, 
under  these  circumstances,  I  move  your  Lordships  that 
the  order  of  the  Court  below  be  affirmed,  with  costs. 

Lord  Brougham.  My  Lords,  I  entirely  agree  in 
my  opinion  on  this  case,  with  my  noble  and  learned 
friend.  Indeed,  I  must  say,  as  he  has  stated,  that  I 
never  have  entertained  any  doubt  at  all  upon  this  case, 
and  more  especially  when  it  is  placed  upon  the  footing 
on  which  it  is  here  put,  that  of  adopting  the  case  of  The 
Bank  of  England  v.  Anderson^  and  applying  the  princi- 
ple laid  down  in  that  case  to  the  facts  of  this  case ;  and 
the  facts  of  this  case  do  not  appear  to  me,  any  more 
than  to  my  noble  and  learned  friend  or  the  learned 
Judges,  to  be  different.  We  must,  in  future,'  consider 
that  The  Bank  of  England  v.  Anderson^  though  origi- 
nally a  decision  of  only  one  Court,  has  now  received  the 
sfipction  of  all  the  learned  Judges,  of  whose  assistance 
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1840.       your  Lordships  faave  had  the  benefit  in  this  OBse*  and 

the  affirmance  of  the  judgment  in  this  case  is,  in  fact,  an 

affirmance  of  the  judgment  in  Tlu  Bank  (f  Ei^and  t. 

The  Bank  of  Andenon^  for  the  case  stands  on  precisely  the  same 

Enoiiako.    principle. 

Order  affirmed,  with  costs. 


I  Nw.  25..     £^1  of  Mansfield  t;.  Blackburne,  Executor 

of  John  Blackburne. 

Plainti£P  de.  f^HIS  was  an  action  of  covenant,  tried  before  Vaughan 
mised  salt  J.^  at  the  Chester  Summer  assizes,  1838.     The  de- 

Drfe^Mt  claration  stated  that  on  the  26th  of  March  1798,  by 

who  was  to  \  indenture  then  made  between  B.  Langlois  and  J.  Laid- 

erec^salt  ^^  ^^y^  gj^^^  deceased)  of  the  first  part,  the  Plaintiff 

premises^  and  of  the   second   part,   John  Blackbume  deceased,   (the 

pay  a  rent  in  Defendant*s*testator),  and  one  John  Blackbume  of  Liver" 

£e  number  P^^  ^^  ^^^   third   part,  —  [after  reciting  that  by  in- 

of  works  denture  bearing  date  the  1st  of  February  1758,  and 

erected :  De-  m^de  between  William  Earl  of  Mansfield,  deceased,  of 

fendant  coye-  "^ 

nanted  to         ^^  one  part,  and  John  Blackbwme  of  Orfordy  Esq.,  since 

leave  the  deceased,  and  John  Blackbume^  his  son,  of  the  other  part, 
^TOd^repairat  ^^  ^^^^  William^  late  Earl  of  Mansfeld,  for  the  consi- 
the  end  of  the  derations  therein  mentioned,  did  demise  unto  the  said 
term :  Held,  j^  g  ^^^  j^  ^^  ^jjgjj.  executors,  administrators,  and  as- 
th&tuon  salt     .       '  ,         i.       v  .       ,  ^, 

pans  placed     Signs  (amongst  other  things)  a  certain  cl^se,  meadow, 

hy  Defendant  or  parcel  of  land,  with  certain  rock  salt,  mines  of  rock  salt, 

°f  br*ck™and  ^^^  springs  of  brine  near  Northwich^  in  the  county  of 

used  in  the  Chester ;  with  free  liberty,  full  power  and  authority  to  and 

boiling  of  Mlt,  for  thg^  ^jjg  gajd  j^  j^^  and  J,  B.,  to  bore,  search,  dig,  and 

of  such  worJte,  sink  for,  get,  and  take  to  their  own  proper  use  and  uses 

and  that  De-   rock  salt  or  salt  rock  and  brine  at  his  and  their  own  wills 

fendant  was 

not  entitled  to  remore  them. 
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and  pleasures ;  and  for  that  purpose,  on  the  said  demised        1 840. 

premises,  or  any  part  thereof,  to  make,  dig,  or  sink  any       

number  of  rock  salt  or  brine  pit  or  pits,  air  or  water  pits,    w^^^  ^^ 
shaft  or  shafts,  or  any  holes,  tunnels,  hollows,  eyes,  drifts,  «. 

pipes,  or  cavities  for  the  finding,  discovering,  getting,  Blaokbvbni. 
and  taking  of  rock  salt,  salt  rock,  or  brine  in  the  said 
demised  premises,  or  any  parts  thereof;  and  also  free 
liberty  in  and  upon  the  said  demised  premises,  or  any 
part  thereof,  to  make,  set  up,  erect,  and  build,  and  to 
use  and  enjoy  any  rock  salt  house  or  houses,  storehouse 
or  storehouses,  warehouses  or  other  building  engine  or 
engines,  place  or  places,  for  the  laying  and  storing, 
securing,  preserving,  or  keeping  rock  salt  or  salt  rock, 
or  for  making,  laying  up,  storing,  securing,  preserving, 
or  keeping  of  white  salt,  as  they  or  either  of  them  should 
think  proper;  and  also  free  liberty  to  build  or  erect  any 
kay  or  kays  as  therein  mentioned :  to  have  and  to  hold 
the  said  liberties  unto  the  said  J,  B.  and  J.  J3.,  parties 
thereto,   their  executors,  administrators,  and  assigns, 
from  the  25th  of  March  then  next.  Tor  the  term  of 
forty  years :  in  which  said  indenture  of  lease  the  said 
William  late  Earl  of  Mansfield  did,  for  himself,  his  heirs, 
and  assigns,  covenant,  promise,  and  agree  to  and  with 
the  said  J.  B.  and  J.  £.,  parties  thereto,  their  executors, 
administrators,  and  assigns,  that  he,  the  said  William 
Earl  of  Mamsfield^  his  heirs  and  assigns,  should  and 
would,  within  the  space  of  one  month  after  the  expir* 
atioH  of  the  term  thereby  demised,  at  the  request,  costs, 
and  chargePof  the  same  J.B.  and  J.  B.^  or  either  of 
them,  theic  or  either  of  their  executors,  administrators, 
or  assigns,  seal  and  duly  execute  a  new  lease  of  the  said 
demised  premises  and  privileges,  and  of  all  the  works, 
pits,  kays,  buildings,  and  engines  to  be  by  them  erected 
and  made  on  the  said  premises,  unto  the  said  J.  B.  and 
J.  J3.,  or  either  of  them,  their  or  either  of  their  exe- 
cutors or  administrators,  for  the  further  term  of  forty 
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1840.        years,  to  commence  from  the  expiration  of  the  term 

thereby  demised :   and  after  further  reciting  that  the 

mSwwld    *^^^  fViHianty  late  Earl  of  Mansfield,  died  in  the  year  of 
fj,  our  Lord  1793,]  —  the  3aid  B.  Langlois  and  «7.  Laid- 

Blackbubne.  laWf  and  also  the  plaintiff  did,  and  each  and  every 
of  them  did,  demise  unto  the  said  «/.  B.  deceased,  and 
J.  B.  of  Lixjerpoolj  parties  to  the  indenture  first  above 
mentioned,  their  executors,  administrators,  and  assigns, 
the  said  close,  meadow,  or  parcel  of  land,  with  the 
hill  thereto  adjoining,  and  the  appurtenances  thereunto 
belonging  comprised  in  the  said  indenture  of  lease 
secondly  above  mentioned,  and  all  and  every  the  mes- 
suages, dwelling-houses,  wich-houses,  salt-houses,  erec- 
tions, buildings,  pits,  eyes,  shafts,  tunnels,  and  other 
matters  and  things  since  made  at,  in,  upon,  or  under 
the  said  premises  thereby  demised  for  the  use  and 
convenience  of  carrying  on  the  said  salt  trade,  with 
free  liberty,  power,  and  authority  to  and  for  them, 
their  executors,  administrators,  and  assigns,  or  any  of 
them,  their  agents,  servants,  or  workmen  in  the  said 
meadow  or  parcel  of  land  and  hill  thereto  adjoining,  or 
any  part  thereof,  in  such  manner  and  by  such  ways 
and  means  as  they  the  same  J.  B.  deceased,  and  J,  B.  of 
Liverpool,  their  executors,  administrators,  and  assigns,  or 
any  of  them,  should  from  time  to  time  think  proper, 
during  the  term  of  forty  years  therein  mentioned,  to 
bore,  search,  dig,  and  sink  for,  get,  and  take  to  their  own 
proper  use  and  uses  rock  salt  or  salt  rock  and  brine  at 
their  wills  and  pleasures ;  and  for  that  purpose,  in  the 
said  thereby  demised  meadow  or  parcel  of  land  and  hill 
thereto  adjoining,  or  any  part  of  either  of  them,  to  make, 
dig,  or  sink,  or  cause  to  be  made,  dug,  or  sunk,  any 
number  of  rock  salt  or  brine  pit  or  pits,  air  or  water 
pits,  shaft  or  shafts,  or  any  holes,  tunnels,  hollows,  eyes, 
drifts,  pipes,  or  cavities  for  the  finding,  discovering, 
getting  and  taking  of  rock  salt,  salt  rock,  or  brine,  in 
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the  said  meadow  or  parcel  of  land  and  hill  thereto        1840. 

adjoining,  thereby  demised,  or  any  part  thereof,  when        

they  or  either  of  them,  their  or  either  of  their  executors,    Mamp^ld 
administators,  or  assigns  should  from  time  to  time  think  v. 

proper;  and  there  to  get  and  take  all  such  rock  salt  or  Blackbubne, 
salt  rock  as  should  be  there  found  or  gotten,  and  from 
the  brine  springs  there  discovered  to  make  white  salt, 
and  the  same  when  so  found  and  gotten,  to  take,  dis- 
pose of,  and  convert  to  their  own  proper  use,  benefit, 
and  advantage;  and  also  free  liberty  in  and  upon  the 
said  meadow  or  parcel  of  land  and  hill  thereto  adjoin- 
ing^ thereby  demised,  or  any  part  thereof,  to  make,  set 
up,  erect  and  build,  or  cause  to  be  made  set  up,  erected 
and  built,  and  to  use  and  enjoy  any  rock  salt  house, 
storehouse  or  storehouses,  warehouses  or  other  build- 
ings, engine  or  engines,  place  or  places  for  the  laying 
and  storing,  securing,  preserving,  or  keeping  rock  salt 
or  salt  rock,  or  for  the  making,  laying  up,  storing, 
securing^  preserving,  or  keeping  of  white  salt,  as  they 
or  either  of  them  should  think  proper;  and,  amongst 
other  liberties,  free  liberty  to  build  a  kay  or  kays, 
or  other  conveniences  upon  the  river  as  therein  men- 
tioned :  to  have  and  to  hold  the  said  meadow  or  parcel 
of  land  and  hill  thereto  adjoining,  liberty  of  making 
rock  salt  or  salt  rock  pits,  air  or  water  pits,  brine  pits, 
or  other  works,  and  of  getting  and  taking  rock  salt  or 
salt  rock  and  brine  in  the  said  thereby  demised  pre- 
mises, and  all  other  the  liberties,  privileges,  and  pre- 
mises whatsoever  intended  to  be  thereby  demised,  with 
their  and  every  of  their    appurtenances,   subject  as 
aforesaid,  unto  the  said  J.  B.  deceased,  and  J.  B.  of 
Liverpool^  parties    thereto,    their    executors,    admini- 
strators, and  assigns,  from  the  25th  day  of  March  last 
past  before  the  date  of  the  said  indenture  first  above 
mentioned,  for  the  term  of  forty  years ;  subject  neverthe* 
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1840.       less  to  the  proTisions,  conditions,  restrictions,  and  agree* 

ments   thereinafter   mentioned  concerning  the  same: 

Etrl  of      yielding  and  paying  yearly  and  every  year  during  the 
f,^  said  term  the  yearly  rent  therein  moitioned :  and  the 

Blackbubnb.  said  J,  B,  deceased,  and  J.  A  of  Liverpool^  for  them* 
selves  jiNndy  and  severally,  and  for  their  joint  and 
several  heirs,  executors,  administrators,  and  assigns, 
did  thereby  covenant,  promise,  and  agree  to  and  with 
the  said  B.  Langkns  and  J.  Laidhm^  then:  hdrs  and 
assigns,  and  also,  to  and  with  the  [dainti£P  and  his 
assigns,  and  such  other  person  or  persons  as  for  the 
time  bemg  should  be  entitled  to  the  reversion  im« 
mediately  expectant  on  the  determination  of  the  term 
intended  by  the  said  indenture  to  be  granted  of  or  in 
the  said  tenements  and  premises,  and  to  and  with  every 
of  them,  that  they,  the  said  J.  B.  deceased,  and  J*B*ti 
Liverpool^  parties  thereto,  their  executors,  admintstratorsi 
and  assigns,'  or  some  of  them,  should  and  would  fixxa 
time  to  time^  and  at  all  times  thereafter  during  the  said 
term  thereby  demised,  pay  unto  the  said  B.  Langlois  and 
/.  Ijaidlaw,  their  heirs  and  assigns,  or  the  said  plaintiff 
and  bis  assigns,  and  such  other  person  or  persons  as 
aforesaid,  the  yearly  rent  of  82. ;  and  also  the  yearly  rent 
or  sum  of  7/.  1  Os«  over  and  above  the  said  yearly  rent  of 
8/.  thereinbefore  reserved,  without  any  deduction,  de- 
falcatioui  or  abatement  whatsoever,  for  each  and  every 
salt  pan  which  then  already  had  been,  or  thereafter 
during  the  term  thereby  demised,  should  be  erected  or 
set  up  on  the  demised  premises,  or  any  part  thereof  ^ 
be  used  for  the  making  of  white  salt ;  and  further,  that 
they,  the  said  J.  B.  deceased,  and  J.  B.  of  Liverpool^ 
parties  thereto^  their  executors,  administrators,  and  as- 
signs,[should  and  would  from  time  to  time,  and  at  all 
times  during  the  term  thereby  demised,  at  their  own 
costs  and  charges,  keep  and  maintain  all  and  every 
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the  bttildiog  and  boildiiigsy  kay  and  kays,  work  and       1840. 

works^  then  standing  and  being  upon  the  said  premises^        

or  any  part  thereof,  and  all  and  every  such  other    w 

edifices  and  engines  as  should  be  at  any  time  during  the  «. 

said  term  thereby  granted,   erected,   set  up,  built,  or  Blackbubkb. 

made  in  or  upon  the  said  demised  premises,  or  any  part 

therec^,  in  good  and  sufficient  repair  and  condition ;  and 

at  the  end  or  other  sooner  determination  of  the  said 

term,  should  and  would  yield  and  deliver  up  all  and 

every  the  said  premises  mentioned  to  be  thereby  demised, 

and   all   such    buildings,    kays,    worksj    edifices,  and 

and  engines  in  good  and  sufficient  repair  and  conditbn, 

unto  the  said  B.Langlois  and  J^Laidlaw,  their  heirs 

or  assigns,  or  the  said  plaintiff  or  his  assigns,  or  such 

other  person  or  persons  as,  for  the  time  being,  should 

be  entitled  to  the  reversion  immediately  expectant  on 

tke  determination  of  the  term  intended  by  the  said  in*- 

denture  to  be  granted  of  or  in  the  said  tenements  and 

premises,  in  a  quiet  and  peaceable  manner. 

The  declaration  then  averred  that  the  said  John  Blaek-^ 
bume  deceased,  and  John  Blackbume  of  Liverpool^  both 
died  during  the  said  term  granted  by  the  indenture  first 
above  mentioned,  —  the  said  J.  B.  deceased  having  sur- 
vived the  said  J.  B.  of  Uverppolj  —  and  alleged  the 
following  breaches;  that  the  said  J.  B.  oi lAverpocl,  and 
J.  B.  deceased  during  their  joint  lives,  and  the  said 
c7.  B.  deceased,  after  the  death  of  the  said  J.  B.  of 
Liverpool^  and  the  defendant  as  executor  as  aforesaid 
since  the  death  of  the  said  J.  B.  deceased,  did  not 
during  the  said  term  at  their  own  costs  and  charges, 
keep  or  maintain  all  and  every  the  building  and  build- 
ings, and  kay  and  kays,  work  and  works  standing 
and  being  upon  the  said  premises  or  any  part  thereof 
as  aforesaid,  and  all  and  every  other  such  edifices 
and  engines  as  had  at  any  time  during  the  said  term 
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1840.       been  erectedi  set  up,  built,  or  made,  in  or  upon  the 

said  demised  premises,  or  any  part  thereof,  in  good 

Earl  of       j^jjj  suflBdent  repair  and  condition ;  nor  did  they  or  any 
t).  of  them  at  the  determination  of  the  said  term,  yield  (x 

Blackbubnb.  or  deliver  up  all  and  every  the  said  premises  therebg 
demised^  and  all  such  buildings,  kays,  uoorksj  edifices, 
and  engines  in  good  and  suflScient  repair  and  condition 
unto  the  said  B.  Langlois  and  J.  LaidUrwy  their  heirs 
or  assigns,  or  to  the  plaintiff  or  his  assigns,  or  such 
other  person  or  persons  as  should  be  entitled  as  afore- 
said, in  a  quiet  and  peaceable  manner,  according  to  the 
form  and  effect  of  the  said  indenture  in  that  behalf;  but 
sufiered  and  permitted  the  said  buildings,  kays,  works, 
edifices,  and  engines  to  be  and  continue,  and  the  same 
were  for  and  during  aU  that  time  ruinous,  prostrate, 
fallen  down,  and  in  great  decay  for  want  of  keeping  and 
maintaining  the  same  in  such  good  and  sufficient  repur 
and  condition  as  aforesaid;  and  also  the  defendant  as 
such  executor  as  aforesaid  at  the  expiration  of  the  said 
term,  to  wit,  on  the  25th  of  March  18S8,  pulled  down, 
took  down,  dug  up,  tore  up,  and  carried  away  divers  of 
the  said  buildings,  kays,  works^  edifices,  and  engines,  to 
wit,  forty  houses,  forty  outhouses  &c.,  forty  troughs,  forty 
pipes,  400  yards  of  troughs,  400  yards  of  pipes,  fe. 
&&,  ninety  saltpans^  &c.  &c. 

The  defendant  pleaded  as  to  the  alleged  breach  in  the 
pulling  down,  taking  down,  tearing  up,  and  carrying 
away  of  the  said  buildings,  kays,  works,  edifices,  apd 
engines  in  the  declaration  mentioned,  that  he  tlie  de- 
fendant, as  such  executor  as  aforesaid,  did  not  at  the  ex- 
piration of  the  said  term,  pull  down,  take  down,  dig  up, 
tear  up,  or  carry  away  the  said  buildings,  kays,  works, 
edifices,  and  engines,  or  any  or  either  of  them  in  man- 
ner and  form  as  the  plaintiff  had  in  that  behalf  alleged : 
on  which  issue  was  joined. 
And  as  to  the  other  breaches  in  the  declaration  al- 
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Earl  of 
Mansfield 


leged,  the  Defendant  pleaded  payment  into  court  of  the       1840. 
sum  of  275/.;  to  which  the  Plaintiff  replied,  that  he  had 
sustained  damages  to  a  greater  amount ;  on  which  also 
issue  was  joined.  p, 

Blaokbubnb. 

At  the  trial  it  appeared  that  the  two  leases  set  forth 
in  the  declaration  were  granted  on  the  several  days,  and 
by  and  to  the  several  parties  therein  mentioned. 

After  the  grant  of  the  lease  of  the  1st  of  February 
1758,  and  before  the  grant  of  the  lease  of  26th  of  March 
1798,  the  lessees  erected  oa  the  premises,  divers  ware- 
houses, stove-houses,  storehouses,  pan-houses,  reser- 
voirs, kays,  an  engine-house  with  a  steam-engine,  dwell- 
ing-houses and  cottdges,  and  other  permanent  build- 
ings ;  .and  sunk  a  brine  pit  or  shaft,  into  which  a  pump 
was  inserted;  they.also  set  up  ten  salt-pans,  each  within 
a  pan-house,  which  pans,  being  subject  to  great  wear  and 
tear,  from  time  to  time  they  renewed,  and  repaired  by 
cutting  out  the  worn  parts  and  putting  in  new  plates : 
they  also  laid  down  a  quantity  of  pipes  and  troughs. 
The  pans,  pipes,  and  troughs  continued  in  the  same 
positions  in  which  they  were  respectively  erected  and 
laid  down  until  they  were  removed  by  the  defendant  as 
hereinafter  mentioned;  The  salt-pans  were  composed 
of  plates  of  iron,  and  were  about  twenty-six  feet  long 
by  twenty-six  feet  wide,  and  rested  by  their  own  weight, 
without  any  fastenings,  upon  low  brick  walls,  in  the  sides 
of  which  were  iron  fire-hatches  or  bars,  within  which 
were  the  fires  by  which  the  pans  were  heated.  The 
pans  had  rings  on  their  sides  by  which  they  were 
lifted  off  to  be  repaired.  The  pipes  and  troughs 
were  conduits  for  conveying  the  brine  to  the  various 
salt-pans.  The  engine  worked  the  pump  which  raised 
the  brine  out  of  the  brine-shaft  into  open  troughs 
or  spouts  of  wood,  elevated  on  wooden  tressells  at  a 
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1840.       height  of  several  feet,  whence  the  brine   ran  down 

—      into  a  large  cistern  or  reservoir  outside  the  gates  of  the 

Earl  of  ^orks,  from  which  a  main  pipe  of  wood  was  laid  under 
Q.  ground  (the  upper  part  thereof  being  only  a  few  inches 
Blaokbdhnb.  below  the  surface  of  the  ground),  mto  the  area  or  open 
space  of  ground  within  the  gates  of  the  works ;  and  from 
this  main  pipe,  branch  pipes  of  wood  were  laid,  at  some 
places  above,  and  at  others  a  little  below  the  surface  of 
the  ground,  through  holes  in  the  walls  of  tlie  pan- 
houses,  to  each  salt-pan.  Two  other  salt^paDs  of  the 
same  kind,  and  constructed  in  the  same  manner,  were 
erected  about  twelve  years  ago  by  the  lessees  under  the 
lease  of  1798. 

Shortly  before  the  determination  of  the  lease  of  1798, 
the  Defendant,  as  executor  of  the  surviving  lessee,  re- 
moved the  twelve  salt-pans,  the  pump,  with  its  trees 
and  rods,  the  fire-hatches,  and  all  the  troughs  and  pipes 
above  described,  excepting  such  as  were  laid  within  and 
under  the  buildings.  They  could  be  got  at,  but  were 
left  because  they  were  not  worth  the  trouble  and  ex- 
pense of  removing.  The  pans  could  not  be  got  out 
without  pulling  down  part  of  the  gable  end  of  the  pan- 
houses,  which  was  accordingly  done  in  each  pan-house; 
and  the  damage  thus  occasioned  to  such  pan-houses  was 
included  in  the  Plaintiff's  particular  of  breaches.  The 
earth  disturbed  by  the  removal  of  the  underground  pipes 
was  replaced.  The  Defendant  only  took  away  the  articles 
before  enumerated,  leaving  the  steam-engine,  cisterns, 
*  landing  cranes,  stages,  pan-houses,  reservoirs,  and  every 
other  erection  and  building  characterised  by  the  term 
salt-works. 

The  value  of  the  salt-pans  was  agreed  to  be  lOSSL; 

and  of  the  pump,  fire-hatches,  troughs,  and  pipes,  150L 

At  the  trial,  the  jury  found  the  first  issue  for  the 

Plaintiff,  with  1 183/.  damages  for  the  value  of  the  articles 

carried  away;  and  they  found  the  second  issue  for  the 
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Defendant;   the  learned  Judge  who  tried  the  cause       1840« 

giving  leave  to  move  to  enter  the  verdict  on  the  first       

issue  for  the  Defendant*  if  the  Court  should  be  of     ^"^®^ 
^  Mansfield 

opinion  that  the  articles  which  had  been  carried  away  v, 

did  not  fall  within  the  meaning  of  the  covenant  on  Blackbubnb. 
which  the  action  was  brought. 

A  motion  was  subsequently  made  on  the  part  of  the 
Defendant,  pursuant  to  the  leave  reserved  by  the  learned 
Judge,  to  enter  a  verdict  for  the  Defendant  on  the  first 
issue ;  and  on  the  part  of  the  Plaintiffi  pursuant  to  like 
leave,  that  in  the  event  of  the  damages  on  the  first  issue 
being  reduced  by  the  Court,  the  verdict  for  the  De- 
fendant on  the  second  issue  should  be  set  aside,  and 
a  verdict  should,  be  entered  for  the  Plaintiff  on  that 
issue  for  the  amount  of  such  reducUon;  upon  which 
motions  rules  nisi  were  granted. 

Evansj  on  moving  for  the  rule  to  enter  a  verdict  for 
the  Defendant,  contended  that  these  pans  were  chattels, 
not  affixed  to  the  freehold,  and  that  they  did  not  fall 
within  the  description  of  salt  works  which  the  Defendant 
had  covenanted  not  to  remove. 

Under  the  original  lease  the  lessee  was  to  construct 
the  salt-works,  and  then  to  set  up  the.  pans,  and  pay  an 
additional  rent  for  the  works  in  proportion  to  the  num- 
ber of  pans  set  up :  the  pans  were  not  mentioned  in- the 
clauses  of  demise,  or  in  the  covenant  to  leave  in  repair ; 
and,  according  to  the  practice^  of  the  salt  counties,  a 
lessee  who  should  propose  to  take  salt-works,  would  not 
expect  to  find  them  provided  with  pans.  It  was  said  in 
Lawian  v.  Salmon  (a),'  that  *^  a  salt  work  consists  of 
buildings,  &c«  for  the  purpose  of  containing  the  pans,**  ' 
thereby  distinguishing  the  works  from  the  pans :  in  that 
case,  indeed,  as  between  heir  and  executor,  the  pan  was 

(a)  1  H.  Bl.  259.  n. 
G  G  2 
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1840.       held  to  be  afBxed  to  the  freehold,  and  to  belong  to  the 

heir;  here  the  question  was  between  lessor  and  lessee^ 

^  and  turned  only  on  the  meaning  to  be  put  on  the  word 

V.  toorks  in  the  lessee's  covenant :  but  in  Lawian  v.  Lam- 

Blackburns.  /on  (a)  it  was  held  that  a  6re-engine,  set  up  for  the 
benefit  of  a  colliery  by  a  tenant  for  lifci  should  be  con- 
sidered as  part  of  his  personal  estate,  and  therefore 
should  go  to  the  executor,  for  the  increase  of  assets  in 
favour  of  creditors;  and  in  Nayhr  v.  Colltnge{b)  it  was 
held,  that  though  a  covenant,  by  a  tenant,  to  yield  up 
in  repair,  at  the  expiration  of  his  lease,  all  buildings 
which  should  be  erected  during  the  term  upon  the 
demised  premises,  included  buildings  erected,  and  used 
by  the  tenant,  for  the  purpose  of  trade  and  manufacture, 
if  such  buildings  were  let  into  the  soil,  or  otherwise 
fixed  to  the  freehold,  yet,  that  it  did  not  include  them 
where,  as  in  the  present  case,  they  rested  upon  blocks 
or  pattens. 

Wilde  Seijt.,  and  E.  V.  Williams^  who  shewed  cause 
in  Trinity  term,  1839,  argued,  that  the  salt  voorks  ne- 
cessarily included  the  pans,  as  the  works  would  be  in- 
complete, and  the  brine-spring  useless,  without  such 
pans ;  that  the  lessor  in  the  first  lease  had  contemplated 
the  erection  of  such  pans ;  in  the  second  lease  had  de- 
scribed them  as  existing;  and,  therefore,  must  be  con- 
sidered as  havbg  demised  them  under  the  general 
description  of  toorks.  They  were  not  specified  in  the 
covenant  to  leave  in  repair,  because  the  word  "works 
sufficiently  comprehended  them,  and  an  enumeration 
of  particulars  is  always  pregnant  with  risk  of  litiga- 
tion. 

Naylor  v.  CoUinge  only  decided  that  certain  articles, 
there  the  subject  of  dispute,  were  not  fixtures;  and 

(a)  3  Aik.  ]3.  (6)  I  TaunU  19. 
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Martyr  v.  Bradley  (a),  that  in  the  lease  of  a  mill,  mill*        184>0. 

stones  would  not  pass  under  the  word  impraoements.       

The  question  here  was  as  to  the  meaning  of  the  De-    ,-       ° 

^  °  Mansfield 

fendant's  covenant;   and  as  ten  of  the  pans,  at  least,  t^. 

were  taken  under  the  last  lease  of  the  salt-works,  they  Blaokbubne. 
must  be  considered  to  form  a  part  of  those  works  as 
much  as  sails  part  of  a  windmill. 

Evans  and  Welsby  were  heard  in  support  of  the  rule. 

Cur^  adv*  vult. 


TiNDAL  C.  J.  This  was  an  action  of  covenant  brought 
to  recover  damages  for  the  breach  of  the  covenant  con« 
tained  in  a  renewed  lease  of  certain  salt-works,  whereby 
the  lessees  covenanted  to  keep  and  maintain  in  good 
and  sufficient  repair,  ^'the  buildings,  kays,  and  works 
then  standing  and  being  on  the  premises,  and  all  and 
every  other  such  edifices  and  engines  as  should  be  at 
aoy  time  during  the  term  erected,  set  up,  built,  or  made 
io  or  upon  the  demised  premises,"  and  at  the  deter* 
mination  of  the  term  to  deliver  up  **  all  the  premises 
mentioned  to  be  thereby  demised,  and  all  such  buildings, 
kays,  works,  edifices,  and  engines  in  good  and  complete 
repair  and  condition.'' 

The  breach  stated  in  the  declaration  was  as  well  for 
not  keeping  in  repair,  as  for  not  delivering  up  in  such 
good  repair,  at  the  determination  of  the  term,  the 
buildings,  kays,  works,  edifices,  and  engines,  but  on  the 
contrary,  at  the  determination  of  the  term^  carrying 
away  from  the  premises  divers  articles  and  things 
enumerated  in  the  declaration.  . 

The  Defendant,  as  to  the  pulling  down  and  carrying 
away  the  article^  enumerated,  pleaded  "  that  he  the 
Defendant  did  not,  at  the  expiration  of  the  said  term, 

(a)  9  Bingh.  24. 
G  G  3 
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1840.  pull  down,  take  down,  dig  up,  tear  up,  or  carry  away 
the  said  buildings,  kays,  works,  edifices,  and  engines, 
or  any  or  either  of  them,  in  manner  and  form,  &c.^ 
And  as  to  the  residue  of  the  breach  of  Govenant,  that 
Blaokbubnb.  is,  as  to  the  non-repair  of  the  premises,  the  Defendant 
paid  money  into  court,  averring  that  the  Plaintiff  had 
not  sustained  any  damages  beyond  the  sum  so  paid  in. 
At  the  trial  the  jury  found  the  first  issue  for  the  Plain- 
tiff, with  damages  for  the  value  of  the  articles  carried 
away;  and  they  found  the  second  issue  for  the  De- 
fendant ;  the  learned  Judge  who  tried  the  cause  giving 
leave  to  move  to  enter  the  verdict  on  the  first  issue  for 
the  Defendant,  if  the  Court  should  be  of  opinion  that  the 
articles  which  had  been  carried  away  by  the  tenant  did 
not  fall  within  the  meaning  of  the  covenant  on  which 
the  action  was  brought. 

The  articles  for  the  removal  of  which  the  action  was 
brought,  consisted  of  certain  salt-pans,  in  which  the 
brine  was  manu&ctured  into  salt,  and  also  certain  pipes, 
"  by  which  the  brine  was  brought  from  the  sah-spriiig 
into  the  brine-pits ;  the  salt-pans  being  made  of  plates 
of  iron,  supported  upon  brickwork,  and  having  rings 
on  their  sides,  by  which  they  were  lifted  off  to  be  re- 
paired ;  the  pipes  being  metal  pipes,  partly  carried 
under  ground,  and  partly  along  troughs  supported  by 
tressells.  No  real  distinction,  however,  appears  to  us 
to  arise  between  the  salt-pans  and  the  pipes,  as  to  the 
application  of  the  law  which  we  conceive  to  apply  to  the 
present  case. 

If  this  had  been  the  ordinary  case  between  landlord 
and  tenant,  as  to  the  right  of  the  latter  to  remove 
fixtures,  or  other  things  erected  on  the  premises,  at  the 
end  of  the  term,  we  should  have  entertained  no  doubt 
but  that  the  salt  pans  had  been  removable  by  the 
tenant,  as  well  from  the  nature  and  description  of  their 
annexation  to  the  freehold,  as  upon  the  doctrine  laid 
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down  by  Lord  Mansfield  in  LaMon  v.  Salmon^**  (a)  **  that        1840. 

it  would  have  been  a  di£ferent  question  if  the  springs        ■ 

had  been  let,  and  the  tenant  had  been  at  the  expence  df   ^,^^^  ^^ 

Mansfield 
erecting  these  salt-works:  he  might  very  well  have  said,  t^, 

*I  leave  the  estate  no  worse  than  I  found  it/    That  Bi.ackbubn«. 
would  be  for  the  encouragement  and  convenience  of 
trade,  and  the  benefit  of  the  estate." 

Bat  the  question  before  us  does  not  turn  upon  any 
general  rule  of  law,  but  upon  the  interpretation  of  a 
positive  contract  into  which  the  parties  have  entered 
with  each  other ;  and  the  point  we  have  to  determine 
is,  whether  under  that  contract  it  was  the  intention  of 
both  parties,  that  the  salt-pans  should  be  left  at  the 
determination  of  the  term,  or  that  the  tenant  should 
have  the  power  to  remove  them. 

The  lease  in  question  is  a  lease  granted  in  1798, 
under  a  covenant  to  renew,  contained  in  a  former  lease 
of  1758,  such  former  lease  being  recited  in  the  renewed 
lease,  and  also  set  forth  in  the  declaration.  The  former 
or  original  lease  was  a  demise  of  a  close,  meadow,  or 
parcel  of  land,  and  hill,  and  the  rock  salt,  mines  of  rock 
salt,  and  springs  of  brine  in  the  same,  with  all  the  par- 
ticular liberties  enumerated  in  the  lease,  for  the  purpose 
of  establishing  salt-works,  and  making  salt  for  sale ; 
"  and  all  such  other  liberties  and  privileges  as  were 
usually  enjoyed  by  the  proprietors  of  rock  salt  pits 
or  brine  pita  in  or  near  Northwichj  in  the  county  of 
Chester**  And  it  appears  from  that  lease  that  it  was 
granted  before  the  first  erection  or  creation  of  the  salt- 
works, which  were  to  be  made  and  completed  by  the 
tenants  under  the  powers  given  by  such  lease.  It  fur- 
ther contains  a  covenant  on  the  part  of  the  lessors, 
within  one  month  after  the  expiration  thereof,  to  execute 
a  new  lease  of  the  said  demised  premises  and  privileges, 

(a)  1  H.  BU  259*  in  note. 
6  6   4 
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1840.       *^  and  of  all  the  works,  pits,  kays,  buildiDgs,  and  en-* 

gines  to  be  by  them  erected  and  made  on  the  same 

Earl  of      premises ;"  importing,  therefore,  that  the  renewed  lease 
f,,  should   be  a  lease  of  such  salt-works  as  at  the  date  of 

Blaokbvsse.  the  renewal  might  have  been  erected,  made,  and  worked 
under  the  former  lease.  The  original  lease  then  con- 
tains a  covenant  to  pay,  amongst  other  rents,  "an  addi- 
tional rent  of  ^L  105.  for  every  salt-pan  which  during 
such  further  term  should  be  erected,  worked,  or  made 
use  of  by  the  said  tenants  for  the  making  of  white 
salt.*' 

Now  that  a  salt^-pan  is  part  of  the  works  necessary  for 
the  making  of  white  salt  from  Grine  appears  from  the 
lease  itself  to  have  been  well  understood  by  both  the 
contracting  parties ;  it  was  so  essential  a  part  that  it 
forms  the  basis  of  the  calculation  of  the  rent  to  be  paid 
by  the  tenant;  and  further,  this  salt-pan  is  by  the  lease 
itself  described  to  be  "  erected,  worked,  and  made  use 
of  by  the  tenants  in  making  salt." 

The  renewed  lease,  after  reciting  the  former  l<ease, 
recites  also  the  fact  that  the  lessees  "  had  erected  and 
set  up  divers  engines,  machines,  roads,  and  other  con- 
veniencies^  as  well  for  the  use  and  the  convenience  as 
for  the  managing  and  carrying  on,  .at,  in,  or  upon  the 
said  demised  premises,  the  trade  or  business  of  rock 
salt  or  salt  rock  getters  and  refiners,  or  manufacturers 
of  white  salt  ;'*  and  after  this  recital,  contains  a  demise 
to  the  Defendant's  testator  and  the  other  lessee,  not 
only  of  the  close,  meadow,  or  parcel  of  land,  and  hill,  as 
in  the  original  lease,  but  also  a  demise  of  "  all  and 
every  the  messuages,  dwelling-houses,  wich-houses,  salt' 
workSf  erections^  buildings^  and  other  matters  and  things 
since  made^  aty  inj  or  upon  or  under  the  said  demised  pre* 
misesfor  the  use  and  convenience  of  carrying  on  the  said 
demised  trades" 

And  under  this  demise  of  the  salt-works  and  other 
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things  as  they  were  then  carrying  on,  we  think  must  be        1840. 

included  ail  that  was  erected  and  set  up  on  the  premises  ■■ 

that  was  essentially  necessary  to  constitute  a  sali-warkj    ,, 

^  .11  Mansfield 

and  that  such  description  must  include  salt-pans,  with-  «;. 

out  which  the  trade  of  a  manufacturer  of  brine  salt  Blaokburkb. 
could  not  be  carried  on  at  all,  and  which  salt-pans,  it  is 
to  be  observed,  are  by  the  very  terms  of  the  lease  de- 
scribed to  be  "  erected  and  set  up."  The  language  of 
the  lessee's  covenant  for  payment  of  the  additional  rent  of 
7/.  105.,  is  in  this  respect  clear  and  unambiguous;  it  is, 
'*  for  each  and  every  salt-pan  which  already  hath  been, 
or  hereafter  during  the  term  hereby  demised  shall  be 
erected  or  set  up  on  the  said  demised  premises^  or  used  for 
the  making  of  white  saW^ 

The  legal  construction  of  the  words  of  demise  in  the 
renewed  lease  being  therefore  sufficient,  as  we  think 
they  are,  to  comprise  the  salt-pans,  '*  then  erected  or 
set  up  on  the  premises,''  as  a  necessary  and  constituent 
part  of  the  salt-works,  we  think  the  construction  of  the 
covenant  to  yield  and  deliver  up,  at  the  end  of  the  term, 
<^  all  and  every  the  premises  demised,"  must  be  equally 
large  and  comprehensive,  and  must  be  held  to  include 
the  salt-pans,  without  whicU  the  salt-works  demised 
have  lost  their  character  and  use,  and  must  cease  to  be 
salt-works  altogether. 

It  has  been  urged  in  argument,  that  as*the  term  *<  salt- 
pans "  occurs  so  repeatedly  in  the  lease,  the  inference 
is,  that  the  parties  would  have  mentioned  them  specifi- 
cally by  name  in  the  covenant  to  leave  things  on  the  pre- 
mises if  they  had  been  intended  to  be  comprised  within 
it :  but  we  think  the  answer  given  at  the  bar  is  sufficient, 
*  that  the  parties  might  avoid  the  expression  of  this  par- 
ticular article,  from  the  apprehension  that  any  others 
which  were  necessary  to  constitute  a  salt-work  might  be 
excluded,  because  not  enumerated. 

Looking,  therefore,  to  the  legal  construction  of  the 
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1840.       eovenant,  we    think  it  comprises  the  salt-pans,  as  a 
thing  erected  or  set  up  on  the  premises,  and  which  is  at 

Earl  of       ^{^^  ^g^^  ^^^  essential  to  the  existence  of  the  salt^worics 
Mansfibld 

V,  demised,  and  consequently  that  the  rule  for  setting  aside 

Blacuvbiik.  the  verdict  on  the  first  issue,  and  entering  it  for  the  De- 
fendant, must  be  discharged.  The  cross  rule  obtained 
by  the  Plaintifi*,  which  has  now^  become  unnecessary, 
must  at  the  same  time  be  also  discharged. 

Rules  discharged. 


N0V.Z5.     Medley  and  Others  v.  Pritchard  and  Another. 


The  Commis-  ^T^HE  Defendants,  contractors  employed  by  the  Com- 
moners of  missioners  of  Sewers,  having,  under  the  direction 
Sewenhaving  ,    .  "^  f  . 
obstructed  a     of  the  commissioners,  obstructed  a  watercourse  which 

waterooune  the  Plaintifis  had  been  accustomed  to  navigate  with 

tiff  claimed  a  ^^^'^  barges,  the  commissioners  in  April  1 835  ofiered 

right  to  naTi-  the  Plaintifis  the  sum  of  1696/.  ISs.  Id.  as  a  compensa*- 

^te^  made  ^^^  f^^  ^j^^  injury  sustained  by  them  in  consequence  of 

of  compensa^  the  obstruction  of  the  watercourse :  the  plaintifis  refused 

tion,  which      this  ofier,  and  under  an  arrangement  with  the  com- 

he  refused,  .    .  ,  «       «  .  •  .  . 

and  sued  for    missioners  brought  this  action  against  the  contractors 

more :  De-      for  the  purpose  of  trying  the  Plaintifis'  right  to  a  lai^r 

fendanta.  by     «^,^«,^^«^*:^— 
^,  .     , '   '     compensation, 
their  pleas^  ^ 

denied  the  The  declaration  alleged  the  Plaintiff's'  right  to  the  use 

'vP^^CT^*^  ^^  ^^®  watercourse  as  incidental  to  their  possession  of 

tion:  after      ^  ^^^^^  ^^  the  side  of  it,  and  complained  of  certain 

abortive  at-      sluices  erected  by  the  Defendants. 

tempts  uring       ,j^^  attornies  for  the  commissioners  conducted  the 

four  years  to 

proceed  with 

a  reference  of  the  action,  the  Court  refused  the  oommiasionerB  leave  to  plead  a 

third  plea,  which  would  defeat  the  action,  unless  the  commissioners  renewed,  and 

the  Plaintiff  reused,  the  offer  of  compensation  made  at  first. 
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case  on  the  part  of  the  Defendants,  who,  by  their  pleas, 
denied  having  caused  any  obstruction,  and  traversed 
the  right  as  alleged  in  the  declaration.  . 

In  August  1835  the  commissioners,  by  a  Judge's 
order,  tabmitted  the  decision  of  this  action  under  a 
special  case,  to  the  award  of  a  barrister. 

The  matter  lingered  on  in  abortive  attempts  to  pro- 
ceed with  the  reference,  till  Trinity  term  1839,  when, 
upon  an  affidavit  on  the  part  of  the  commissioners,  that 
some  imposition  had  been  practised  in  the  year  1808  on 
their  predecessors,  by  the  predecessors  of  the  Plaintiffs, 
touching  the  right  to  the  navigation  of  the  watercourse 
in  question,  and  that  from  unforeseen  circumstances  it 
bad  become  impossible  to  proceed  with  the  reference, 


1840. 


Wilde  Seijt.  obtained  it  rule  fdH  for  the  Defendants 
to  be  allowed  to  set  aside  the  Judge's  order  of  August 
1835,  and  to  add  a  plea  under  the  Statute  of  Sewers, 
23  H.  8.  c  5.  which  would  defeat  the  Plaintiflk*  claim. 

Sir  F.  Pollock  and  Butt,  who  shewed  cause  against 
the  rule  in  the  same  term,  contended  that  after  the  offer 
of  amends  made  by  the  commissioners,  and  the  length 
of  time  that  had  elapsed,  it  would  be  an  improper  exer- 
cise of  the  discretion  of  the  Court  to  allow  the  Defend- 
ants to  plead  a  plea  which  would  at  once  defeat  the 
action.  There  was  no  allegation  that  the  offer  which 
the  commissioners  had  made  was  disadvantageous  to 
the  public;  and  in  Cox  v.  B(M  (a)  the  Court  refused  to 
permit  the  Defendant  to  withdraw  his  pleas  of  the  ge- 
neral issue  and  to  plead  the  same  plea  again,  and  to 
add  the  plea  of  the  Statute  of  Limitations.  In  Jenkins 
V.  Creech  (6),  where,  .to  an  action  on  a  cheque,  the  De- 
fendant pleaded  but  one  plea,  which  admitted  the  making 


(a)  ^Wils.258. 


{h)  4^DowL293. 
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the  cheque,  the  Court  refused  to  permit  him  also  to  plead 
that  the  cheque  required  a  stamp.  So  in  M^DagoaU  v* 
Lyster(a)y  in  an  action  on  a  banker's  cheque,  the  Court 
refused  leave  to  add  a  plea,  (the  time  for  pleading  hav- 
ing expired,)  that  it  was  drawn  by  the  Defendant  more 
than  fifteen  miles  from  the  place  where  it  was  made 
payable,  and  falsely  dated,  in  contravention  of  the 
9  G.  4«  C.49.  5. 15. 


Wilde  and  Ogle^  in  support  of  the  rule,  relied  on  the 
circumstance  that  the  plaintiffs  had  refused  the  tender  ; 
that  the  commissioners  had  made  their  offer  in  ignorance 
of  the  advantage  obtained  from  their  predecessors,  by 
the  predecessors  of  the  Plaintiffs  in  1808;  and  that  in 
acceding  to  a  reference,  the  commissioners  had  not 
waiv^  any  legal  defence  they  Inight  have. 

Cur.  adv.  vulL 

TiNDAL  C.  J.  The  application  made  on  the  part  of 
the  defendants  to  amend  their  pleas  by  the  introduction 
of  a  new  plea,  which  would  furnish  an  answer  to  the 
Plaintiffs'  ground  of  action,  after  so  long  an  interval 
since  the  pleas  were  put  upon  the  record,  is  an  applica- 
tion to  the  discretion  of  the  Court,  and  ought  not  to 
be  acceded  to  by  the  Court,  unless  the  equitable  consi* 
deration  of  the  whole  case,  as  it  stands  between  the 
parties,  calls  for  such  determination. 

Now,  it  appears  by  the  affidavit  of  Mr.  Hodgsonj 
that  on  the  Sd  of  April  1835  a  tender  of  the  sum  of 
16962.  135.  Id,  was  made  by  the  commissioners  as  a 
compensation  for  the  injuries  sustained  by  the  Plaintiffs 
in  consequence  of  the  alteration  of  the  sewer,  which 
tender  was  declined  by  the  Plaintiffs :  and  it  appears 
further,  that  this  action  was  brought  against  the  con- 


(a)  2  Mees,  ^  Welsh.  52. 
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tractors,  by  arrangement  with  the  Commissionerst  of  1840. 
Sewersi  for  the  mere  purpose  of  trying  the  Plaintifis' 
right  to  a  larger  compensation.  On  the  part  of  the  com- 
missioners it  is  alleged,  that  such  tender  having  been 
refused,  they  are  remitted  to  any  defence  they  might 
originally  have  to  the  Plaintiffs'  right  to  recover  any 
compensation  whatever;  and  that  in  the  arrangement 
for  bringing  the  action,  and  submitting  its  decision 
under  a  special  case,  and  reference,  they  never  intended 
to  waive  any  legal  defence  they  might  have.  But  we 
think  the  pleas  put  upon  the  record  by  the  solicitors  of 
the  commissioners,  who  conduct  the  case  for  the  De- 
fendants, appear  to  support  the  view  taken  of  the  ar- 
rangement by  the  Plaintiffs. 

Then,  facts  are  stated  in  the  affidavits  on  the  part 
of  the  commissioners,  from  which  an  argument  was 
raised  and  strongly  insisted  on  before  us,  that  there  had 
been  some  imposition  practised  on  the  Commissioners  of 
Sewers  for  the  time  being,  with  reference  to  the  original 
arrangement  in  1808.  But,  admitting  such  dealing  to 
have  taken  place,  there  is  not  the  slightest  ground  to 
surmise  that  the  present  Plaintiffs,  who  claim  as  pur- 
chasers from  the  former  owner,  of  whom  mention  is 
made  in  the  argument,  had  any  share  in  it  whatever ;  and 
we  think  it  would  be  unjust  to  the  Plaintifis  that  their 
rights  to  the  ordinary  course  of  proceeding  in  this 
action  should  be  affected  on  the  present  point  by  the 
wrongful  acts,  if  such  there  were,  of  their  predecessors. 

Taking  all  the  circumstances  into  consideration,  it 
appears  to  us  to  be  reasonable  and  equitable  on  the  one 
hand  that  the  commissioners  should  not  be  entitled  to 
the  favour  they  ask  of  the  Court,  unless  they  are  ready 
to  abide  by  the  tender  made  by  them  before  the  action 
was  brought ;  and  we  therefore  think,  if  the  commis- 
sioners refuse  to  abide  by  the  terms  proposed  by  them- 
iselves,  so  much  of  the  rule  as  seeks  to  discharge  the 
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order  of  Mr.  Baron  Jllderson  should  be  made  absolate, 
and  the  rest  discharged ;  and  the  commissioDers  shoald 
be  held  to  try  the  cause  on  the  pleadings  as  they  now 
stand.    But 

li^  on  the  other  hand,  the  commissioners  are  now 
willing  to  abide  by  their  origbal  offer,  and  the  Plaintiffi 
decline  to  accept  it,  then  the  Defendants  should  be 
allowed  to  amend  their  pleas,  by  the  introduction  of  the 
new  plea,  and  the  rule  be  made  absolute. 

And  we  think,  as  the  parties  throughout  the  early 
stage  of  the  proceedings  appear  to  have  been  endea- 
vouring to  carry  into  effect  an  arrangement  which  has 
at  last  proved  abortive,  without  blame  on  either  side, 
there  should  be  no  costs  of  this  motion  on  either  side. 

Judgment  accordingly. 


JuneQ. 


IN  THE  EXCHEQUER  CHAMBER. 
(In  Error.) 

Fearnley  v.  Wright  and  Others,  Assignees  of 
Ross,  a  Bankrupt  (a) 


A  bankrupt  T^O  trover  for  goods  the  Defendant  below  pleaded  that 
^Sdf  two  ^^^^  ^^  became  bankrupt,  and  before  the  date  and 

months  before  issuing  of  the  fiat  against  him,  to  wit,  on  &c,  he  delivered 
^^w'  hT  ^  ^°^  deposited  with  the  Defendant  below,  the  goods 
SiTby  way  ^^^  chattels  in  the  declaration  mentioned,  in  consideration 
of  pledge,  in 

conflideration  of  an  advance  of  money :  Held^  that  the  transaction^  thoogh  bmU 
fide,  and  without  notice  of  an  act  of  bankruptcy,  was  not  protected  by  sect  82.  of 
6  0. 4.  c.  l6.,  and  wit  the  assigneerm^bt  recover  in  trover. 


(a)  This  case  ought  to  have 
been  printed  among  the  cases  of 


Trinity  term,  but  was  unavoid- 
ably  postponed. 


Sot  A  /^ 


/ 
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of  and  upon  certain  large  advances  of  money  amounting 
to  2000/.9  then  made  and  advanced  by  the  Defendant  be* 
low  to  the  said  Eoss  at  his  request,  upon  the  delivery 
and  deposit  of  the  said  goods  and  chattels  with  the  De- 
fendant below,  to  secure  payment  to  the  said  Defendant 
of  such  advances  thereon :  that  the  goods  and  chattels 
were  delivered  to  an4  deposited  with  the  Defendant  be- 
low, and  the  advances  were  made  by  him  therepn  bond 
Jide^  and  without  any  notice  to  the  Defendant  below  so 
dealing  with  BosSf  of  any  prior  act  of  bankruptcy,  or 
any  act  of  bankruptcy  committed  by  Eoss  at  the  time  of 
the  Defendant  below  so  dealing  with  him :   and  because 
the  advances  so  made  by  the  Defendant  below  had  al- 
ways since  been,  and  still  were,  unpaid  and  owing  to  the 
Defendant  below,  he,  at  the  said  time  when  &c.  detained 
the  said  goods  and  chattels  to  secure  the  repayment  of 
such  sums  of  money  by  him  advanced  on  the  deposit, 
with  him,  of  the  said  goods  and  chattels ;  as  he  lawfully 
might  for  the  cause  aforesaid ;  which  was  the  said  sup- 
posed conversion  in  the  declaration  mentioned;  and 
that,  the  Defendant  below  was  ready  to  verily  &c. 

The  Plaintifis  below  replied,  that  the  advances  in 
the  plea  mentioned  were  made  by  the  Defendant  below 
to  Ross  after  he  became  bankrupt,  and  within  two 
calendar  months  before  the  issuing  of  the  fiat  against 
him,  under  which  the  Plaintiffs  below  were  assignees ; 
and  that,  the  Plaintiffs  below  were  ready  to  verify. 

The  Defendant  below  rejoined,  that  Boss  did  not, 
nor  did  the  Plaintiffs  below,  at  any  time  tender  or 
offer  to  pay  to  the  Defendant  below,  the  said  advances 
of  money  in  the  plea  mentioned,  or  any  part  thereof, 
and  the  same  remained  and  were  wholly  unsatisfied 
and  unpaid  to  the  Defendant  below ;  and  that,  the  De- 
fendant below  was  ready  to  verify. 
Demurrer  and  Joinder. 
Judgment  having  been  given  for  the  Plaintiffs  below 


1840. 
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1840.       in  the  Court  of  Common   Pleas,   Michaelmas  term, 
1838  (fl),  a  writ  of  error  was  brought^  and  the  case  was 
^^  argued  again  in  the  £xchequer  Chamber  in  Trinity  Ya* 

Wright,      cation  1889,  by 

^^ogginSf  for  the  Defendant  below.  He  contended,  as 
before,  that  the  delivery  of  the  bankrupt's  goods  in  ex- 
change for  the  Defendant's  money  was,  in  effect,  a  pay- 
ment protected  by  the  eighty-second  section  of  6  G.  4>. 
c.  16.;  for  when  such  is  the  agreement  of  the  parties 
dealing,  payment  may  as  well  be  made  by  money's 
worth  as  by  money.  He  relied  on  Willis  v.  Tke  Bank 
of  England  (&),  Waodbridge  v.  Sa>ann  (c),  and  Sham 
V.  Batley  (d) ;  and  referred  to  Dixon  v.  Purse  (e)^  Ex 
parte  Prescatt(g)y  Olive  v.  Smith  {h)^  and  Ex  parte 
Deeze  (f ),  to  shew  the  extent  to  which  bon&Jide  dealings 
had  been  protected  from  the  effect  of  relation  to  the 
act  of  bankruptcy. 

Cannan  v.  Denem  {k)  he  distinguished,  on  the  ground 
that  there,  the  goods  were  not  deposited  with  the  party 
who  advanced  the  money,  as  in  the  present  case,  but  were 
allowed  to  remain  in  tlie  possession  of  the  bankrupt;  so 
that  there  was  not  a  boti&fide  transfer. 

Tomlinson^  for  the  Plaintiffs  below,  relied  on  Cannan 
y.  DeneWf  where  an  assignment  of  goods  by  one  who  had 
committed  a  secret  act  of  bankruptcy,  as  a  security  for 
money  advanced  by  the  Defendant,  was  held  unavailable 
against  a  commission  issued  within  two  moAths  after  the 
assignment.  Such  an  assignment  or  transfer  of  goods 
was  not  a  payment^  but  a  mere  security  for  a  loan :  the 
transferee  would  have  had  only  a  lien  on  the  goods,  and 


(a)  See  5  New  Cqs€s,  SQ.  {g)  1  Atk.  S80. 

(6)  4^AdoL  S^  EU.  21.  (A)  5  Taunt.  60. 

U)  4fB.S^  Add.  633.  (t)  1  Atk.  128. 

\  B.  Si  Adol.  801.  Ik)  10  Bingh.  292. 
(e)  Peake's    Addit.     Coies, 
187^ 


'      Id)  4.J 
Id)  4.. 
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not  an  absolute  property  in  them :  in  the  case  of  pay- 
ment, the  money  or  thing  paid  became  the  absolute 
property  of  the  party  receiving  it.  In  Willis  v.  The 
Bank  of  England^  Woodbridge  v.  Swann^  and  Shaw  v. 
BaUey^  there  was  an  actual  payment  by  monies  num- 
bered. 


1840. 


Hoggins  was  heard  in  reply. 


Cur.  adv.  rmU, 


Park  B.  The  question  raised  by  the  pleadings  in  this 
case  was,  whether  a  loan  of  money  to  a  bankrupt  on 
the  security  of  a  deposit  of  goods  made  by  him  after  a 
secret  act  of  bankruptcy,  and  within  two  mcmths  before 
the  date  of  the  fiat,  was  protected  by  the  eighty-second 
section  of  the  6th  G.  4.  c.  16.,  so  as  to  render  the 
security  valid.  The  Court  of  Common  Pleas  were  of 
opinion  that  the  loan  was  not  a  payment  within  the  in- 
tent of  that  clause;  and  we  concur  m  that  opinion. 

It  appears  from  a  review  of  the  provisions  of  the  dif- 
ferent bankrupt  statutes,  to  have  been  the  intention  of 
the  legblature  to  diminish  more  and  more  the  severe 
effect  of  the  relation  Xo  the  act  of  bankruptcy,  and  to 
extend  the  protection  given  to  hon&Jide  transactions; 
but  yet  they  do  not  appear  to  have  reached  this  case  by 
any  statutes  in  force  at  the  time  the  transaction  oc- 
curred. The  1  Jac.  1.  r.  15.  &  14.  was  expressly  con- 
fined to  the  case  of  a  payment  by  a  debtor  to  the  bank- 
rupt, who  is  not  to  be  endangered  by  payment  of  his 
debt  to  a  bankrupt  before  such  time  as  he  shall  un- 
derstand or  know  that  he  has  become  so ;  it  is  by  way 
of  provision  on'  the  previous  section  giving  the  com- 
missioners power  to  assign  to  the  creditors  debts  due 
to  the  bankrupt ;  and,  in  effect,  prevents  the  creditors 
recovering  such  debts  as  have  been  paid.  The  46  G.  S. 
c.  135.  5. 1.  protects,  ambngst  other  dealings,  all  pay- 
ments to  bankrupts  made  after  an  act  of  bankruptcy, 

yoL.  VI.  H  H 
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1840.       and  more  than  two  months  before  the  commission,  if 

the  person  so  dealing  with  the  bankrupt  had  no  notice 

Fearvlbt    Qf  njj  3^.^  Qf  bankruptcy,  or  insolvency,  or  stoppage  of 
Wrioht.     payment*    In  this  section  the  term  *'  payment"  most 
be  used  in  a  sense  different  from  that  of  payment  of  a 
debt  contracted  previously  to  an  act  of  bankruptcy, 
inasmuch  as  such  a  payment  was  already  protected  by 
1  Jac.  1.  c.  15.,  though  made  within  the  two  months. 
The  5  6. 4.  c.  98.,  for  consolidating  the  bankrupt  law, 
repeals  all  prior  statutes.     The  seventy-eighth  section 
protects,  amongst  other  dealings,  all  pm/menU  by  a 
bankrupt  made  more  than  two  months  before  the  com- 
mission, notwithstanding  a  prior  act  of  bankruptcy, 
unless  with  notice  of  it     The  seventy- ninth   section 
protects  all  payments  to  a  creditor^  though  made  within 
the  two  months;  and  the  eighty-first  section  provides 
an  indemnity  for  all  payments  by  debtors,  and  puts  the 
delivery  of  personal  estate  held  for  a  bankrupt  on  the 
footing  of  a  debt.     Under  this  act  of  parliament,  no 
payment  to  a  bankrupt,  except  that  which  would  have 
been  payment  of  a  debt  under  the  1  Jac.  1.  c.  15., 
would  have  been  protected.     Then  came  the  statute 
6  G.  4.  c.  16.,  which  repeals  all  former  statutes  relating 
to  bankrupts.     The  eighty-first  section  omits  payments 
made  by  or  to  bankrupts  amongst  the  transactions 
rendered  valid  if  made  more  than  two  months  before 
the  fiat;  and  the  first  part  of  the  eighty-second  section 
protects  payments  by  a  bankrupt  to  a  creditor  only. 
The  second  part,  on  which  the  question  arises,  enacts, 
that  all  payments  made  to  a  bankrupt  after  an  act  of 
bankruptcy,  not  by  debtors  specifically,  but  by  any 
one,  shall  be  deemed  valid,  provided  that  the  person  so 
dealing  with  the  bankrupt  had  not,  at  the  time  of 
making  such  payment,  notice  of  any  act  of  bankruptcy. 
Adverting  to  the  language  of  this  clause^  and  com- 
paring it  with  that  of  1  Jac.  1.  c.  15.,  there  is  no  doubt 
that  the  term  <<  payments"  means  to  include  something 
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more  than  the  mere  discharge  of  an  existing  debt,  due 
from  a  debtor  before  the  bankruptcy. 

On  the  other  hand  there  is  as  little  doubt  that  it 
must  mean  payments  which,  but  for  this  clause,  would 
be  invalid,  and  would  be  counted  as  nothing,  and  leave 
the  person  paying  exposed  to  a  claim  by  the  assignees 
of  the  bankrupt  Payments  made  by  a  debtor  to  the 
bankrupt  after  an  act  of  bankruptcy,  in  respect  of  a  debt 
due  before  such  act,  are  strictly  within  the  clause ;  so 
one  would  have  supposed  would  payments  made  by  a 
person  having  money  belonging  to  the  bankrupt  in  his 
hands ;  yet  that  case  is  expressly  provided  for  by  a  sub- 
sequent section,  the  eighty-fourth.  Probably  this  clause 
of  the  eighty-second  section  was  intended  to  include 
ready  money  payments  for  goods,  which  had  indeed 
substantially  been  held  to  be  within  the  1  Jac.  1.  in  the 
case  of  Cash  v.  Young  {a) ;  in  which  case,  however,  it 
should  be  observed,  that  there  was  a  short  interval  be- 
tween the  taking  away  of  the  goods  purchased  and  the 
payment  for  them,  so  that  the  purchaser  ai  the  time  of 
payment  might  well  be  considered  a  debtor  to  somebody. 
And  accordingly  the  Court  of  King's  Bench,  in  Hill  v. 
FameU{b)f  held  that  a  ready  money  payment  for  goods 
was  within  the  clause  in  question.  It  is  difficult  to  see 
what  other  payments  were  contemplated  by  the  legisla- 
ture in  framing  this  section.  A  loan  of  money,  if  it  can 
be  called  a  payment  at  all,  taken  by  itself,  and  without 
reference  to  any  security  being  given,  is  plainly  not 
within  the  meaning  of  the  section  ;  for  such  loan,  made 
after  an  act  of  bankruptcy  of  which  the  lender  had  no 
notice,  is  rendered  valid  by  the  forty-seventh  section  of 
this  same  act,  to  the  extent  of  enabling  the  lender  to 
prove  under  the  fiat ;  and  it  cannot  be  pretended  that 
the  eighty-second  section,  if  it  applies  to  a  loan  of 
money  at  all,  can,  where  no  security  has  been  given,  do 


1840. 
Fearnlby 

V. 

Wbioht. 


(a)  2  JB.  4  C.  413. 


(&)  9B.S(C.  45. 
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more  than  make  it  a  provable  debt  Can  the  giving 
security  make  any  difference?  The  nature  of  the 
transaction  is  not  thereby  altered,  the  loan  is  a  loan 
still,  and  nothing  else ;  it  is  a  provable  debt  under  the 
forty-seventh  section ;  and  whether  the  security  can  be 
held  or  not  must  depend,  not  on  the  eighty-second 
section,  which  has  no  words  relating  to  dealings  and 
transactions^  but  on  the  eighty-first,  which  has. 

A  case  was  put  in  argument  of  a  supposed  consign- 
ment of  goods  before  an  act  of  bankruptcy,  on  a  con- 
tract that  the  consignee  should  advance,  two  thirds  of 
the  value ;  the  commission  of  a  secret  act  of  bankruptcy 
by  the  consignor,  and  subsequent  advances  of  money 
by  the  consignee,  in  ignorance  of  the  act  of  bankruptcy 
and  within  two  months  of  the  issuing  of  a^/.  Doubt- 
less this  would  be  a  payment  within  the  eighty-second 
section  of  the  act  —  it  would  not  be  made  by  a  debtor, 
and  it  would  be,  in  truth,  a  loan ;  yet,  being  made  in 
compliance  with  a  previous  binding  contract,  it  would 
be  within  the  spirit  and  the  words  of  the  section.  If 
the  consignee  had  refused  to  make  it,  an  action  for  a 
breach  of  contract  would  have  lain  against  him  by  the 
consignor,  supposing  him  not  to  have  committed  any 
act  of  bankruptcy. 

The  supposed  case  illustrates  the  meaning  of  the  word 
**  payment  ^  in  the  section  in  question :  and  upon  the 
whole  we  are  of  opinion  that  it  means  either  payment  of 
an  antecedent  debt,  or  of  a  debt  contracted  at  the  time 
when  such  payment  is  made ;  or  a  payment  made  in 
pursuance  of  a  contract  antecedent  to  the  act  of  bank- 
ruptcy ;  or,  at  all  events,  some  parting  with  money,  or 
money's  worth,  which,  when  once  made,  could  not  be 
recovered  back. — ^We  are  therefore  of  opinion  that  the 
court  below  was  right  in  holding  that  it  does  not  ex- 
tend to  a  voluntary  loan  of  money,  and  that  judgment 
must  be 

AflBrroed. 
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IN  THE  HOUSE  OF  LORDS.  ^"^^^s, 

(In  Error.) 

GWYNNE  V.  BURN£LL  and  MfiRCERON.  (o) 

TJ Y  the  43  G.  3.  c.  99.  s.  9.,    the   commissioners   of  G.y  as  surety 

taxes  are  directed  to  appoint  assessors,  a  part  of     '  '^'  ^'* 

.    .  ^\  -  ^ho  was  ap- 

whose  duty  it  is  to  **  return  the  names  of  two  or  more  pointed  a 

collector  for 
^  year  1828^  executed  a  bond^  with  a  condition  that  A.B.  should  **  weU  and 
truly  pay  or  cause  to  be  paid  unto  the  Receiver-General  of  the  taxes^  &c.  all 
such  sum  and  sums  of  money  as  should  come  to  the  hands  of  the  said  A.B.  as 
sodi  collector,  upon  the  days  and  at  the  times  by  the  acts  (43  6.  3.  c.  99,  and 
3  Om  4.  e.  88.)  appointed  for  the  payment  thereof,  and  according  to  the  true 
intent  and  meaning  of  the  said  acts." 

In  an  action  against  (?.  on  this  bond^  he  pleaded  that,  before  the  com- 
mencement of  the  action,  A.  B.  was  possessed  of  and  entitled  to  divers  lands, 
goods  and  chattels,  of  great  value,  to  wit  &c.,  as  of  his  own  property,  and  within 
the  jurisdiction  of  the  commissioners,  of  which  the  Plaintiffs  had  notice,  and 
which  said  lands,  goods,  and  chattds  were  subject  and  liable  to  be  seized 
and  sold,  and  might  have  been  seiked  and  sold,  in  pursuance  and  by  virtue 
of  the  directions  and  powers  given  to  the  commissioners  by  the  statute,  for  the 
purpose  of  satisfying  and  paying  such  sum  and  sums  of  money  assessed  and 
eoUected  by  A.  B,,  and  detained  or  not  duly  paid  by  him  in  pursuance  of  the 
direction  of  the  statutes^  but  which  lands,  goods^  and  chattels  remained  unsold 
by  the  commissioners.  The  replication  to  this  plea  stated  that  A.  B,  had  no 
lands  within  the  jurisdicdon  of  the  said  commissioners  which  they  could  seize 
and  sell,  of  which  th^  the  Plaintiffs  had  notice ;  and  that  all  the  goods  and 
thaUels  of  A,  B,  within  the  jurisdiction  of  the  commissioners^  and  of  which  the 
Plaintiffs  had  notice,  were  seized  and  sold  in  pursuance  of  the  directions  and 
powers  given  to  the  commissioners  in  that  behalf.  The  defendant  rejoined^  that 
A,  B,  had  lands  within  the  jurisdiction  of  the  commissioners  which  they  could 
have  seissed  and  sold,  and  that  all  the  goods  and  chattels  of  A,  B.,  which  could 
have  been  discovered  and  found  by  the  commissioners  within  their  jurisdicdon, 
were  not  seized  and  sold. 

By  a  special  verdict  it  was  found  that  A.  B,  had  paid  over  to  the  Receiver- 
General  aU  die  sums  received  by  him  for  assessments  for  the  year  1828,  but 
that  he  did  not  pay  all  those  sums  to  the  service  of  diat  year,  6QSL  part  thereof^ 
having  been  paid  to  the  account  or  service  of  former  years,  during  which  he  had 

(a)  This  case  should  have      cisions  of    Trinity    Vacation, 
been  inserted  among  the  de^     but  was  unavoidably  postponed. 
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of  those  parishes  for  which  they  shall  be  assessors  re- 

GwYNVB  spectively,  to  the  said  commissioners  to  be  by  them 
fiuRNELL.  appointed  collectors  of  the  several  duties  to  be  raised 
and  assessed  by  them  as  such  commissioners/* 
kcto^^t*^^'  By  sect.  IS.  it  is  enacted,  that  "such  persons  as 
during  which  shall  be  presented  to  the  said  commissioners  to  be 
the  defendant  collectors  shall,  if  required  so  to  do,  give  good  and 
had  not  been        m  -     ^  •*.     ^  -.  r        u 

his  surety.  sufficient  security  to  any  two  or  more  ot  such  corn- 
It  was  further  missioners,  equal  to  the  amount  of  the  whole  duty  to  be 
^"fi^hai^  collected  in  each  district  or  place,  for  their  duly  pay- 
after  his  de-  i^g  such  monies  assessed  as  aforesaid  as  shall  come  to 
faulty  lands  their  hands,  and  for  their  duly  demanding  the  sums 
the  value  of  assessed  of  the  respective  persons  from  whom  the  same 
121/.^  and       are  payable,  and,  in  case  of  non-payment  thereof,  their 

also  goods  of  ^^\y  enforcinff  the  powers  of  the  act  Bffainst  such  as 
the  value  of  "^  .  ... 

200/.^  which    niake  default ;  which  security  the  said  commissioners, 

could  have 

been  seized  and  sold  by  the  commissioners ;  that  the  commissioneiB  had  not 
notice  that  A.  B.  was  possessed  of  any  houses,  lands^  or  goods^  at  the  time  of 
his  default ;,  but  that  they  had  reasonable  grounds  for  belieoing  that  he  possessed 
household  goods  at  that  time  of  the  value  of  2001.^  which  might  have  been 
seized  and  sold :  —  Held, 

Firsts  that  payment  by  A,B.  of  monies  collected  by  him  to  the  account  of 
former  years  was  a  breach  of  the  condition  of  the  bond. 

Secondly,  that  seizure  and  sale  of  lands  and  goods  of  A,B,,  of  the  existence 
of  which  the  commissioners  had  notice  or  knowledge,  was,  under  43  G.  3.  c  99' 
s,  9',  a  condition  precedent  to  their  right  to  put  the  bond  in  suit  against  the 
surety.     Parke  B.  dis. 

Thirdly^  that  seizure  and  sale  of  lands  and  goods  of  A.  B,,  of  the  existence  of 
which  the  commissioners  had  no  notice  or  knowledge,  was  not  a  condition  pre- 
cedent to  their  right  to  put  the  bond  in  suit  against  the  surety.  Per  LiUiedak  J., 
Vaughan  J.,  Parke  B.,  Bosanquet  J.,  Williams  J,,  and  Coltman  J.  Contrd 
Lord  Brougham,  Patteson  J.,  Gumey  B.,  and  Coleridge  J. 

Fourthly,  that  the  Defendant  was  entitled  to  a  verdict  on  the  issue  (supposing 
any  issue  could  be  said  to  be  raised  thereby)  arising  on  the  rejoinder  to  the  re. 
plication  of  the  above  plea ;  but  not  to  judgment  thereon. 

Fifthly,  that  the  plaintiffs  were  not  entitled  to  judgment  non  obstante  veredicto 
on  the  issue  arising  out  of  the  fifth  plea,  on  any  supposed  implied  admission  in 
the  rejoinder  that  the  plaintiffs  had  no  notice  of  the  existence  of  the  lands  and 
goods  in  question. 

Sixthly,  that  a  court  of  error  cannot  award  a  repleader.  Vaughan  J.  and 
Williams  J.  dub. 
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or  any  two  or  more  of  them,  are  thereby  authorised 
and  empowered  to  take,  by  a  joint  and  several  bond, 
with  two  sureties  at  the  least,  to  and  in  the  names*  or  any 
two  or  more  of  such  commbsioners,  in  such  penal  sum 
as  aforesaid,  with  a  condition  thereto  to  the  effect  before 
mentioned :  and  every  such  bond  given  by  way  of  such 
security  as  aforesaid  shall  be  prosecuted  by  such  com- 
missioners on  any  failure  or  default  of  the  said  collector 
or  collectors :  provided  always,  that  no  suck  bond  shaU 
be  put  in  suit  against  any  surety  or  sureties  for  any  de^ 
Jkiency  other  than  'what  shall  remain  unsatisfied  after 
sale  of  the  lands^  tenements^  goods^  and  chattels  of  such 
collector  or  collectors^  in  pursuance  and  by  virtue  of  the 
directions  and  powers  given  to  the  respective  commissioners 
by  this  act  J* 

These  directions  and  powers  are  defined  by  sect.  52., 
which  enacts,  that,  **  if  any  such  collector  or  collectors 
shall  neglect  or  refuse  to  pay  any  sum  or  sums  of  money 
which  shall  be  by  him  or  them  received  as  aforesaid,  as 
in  and  by  this  act  is  directed  [to  the  Receiver-General, 
sect.  48.],  and  shall  detain  in  his  or  their  hands  any 
money  received  by  them  or  any  of  them,  and  not  pay 
the  same  at  such  time  as  by  the  act  is  directed,  or  shall 
have  wilfully  refused  to  give  an  account  to  the  com- 
missioners of  the  sums  by  him  or  them  collected  in 
manner  before  directed,  the  said  commissioners,  or  any 
two  or  more  them,  are  "  authorised  and  empowered  to 
imprison  the  person,  and  seize  and  secure  the  estaiCy  as 
well  freehold  as  copyhold,  and  all  other  estate,  both 
real  and  personal,  of  such  collector  or  collectors  to  him 
or  them  belonging,  or  which  shall  descend  or  come 
into  the  hands  or  possession  of  his  or  their  heirs,  ex- 
ecutors, or  administrators,  wheresoever  the  same  can  be 
discovered  and  found;*'  and  the  commissioners,  who 
shall  so  seize  and  secure  the  estate,  shall  and  are  thereby 
empowered  to  appoint  a  time  for  a  meeting  of  the 
H  H  4 
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commissioners;  and  the  commissioners  present  at  sncb 
meeting,  or  the  major  part  of  them,  in  case  the  accounts 
of  such  collector  be  not  duly  delivered,  or  the  monies 
detained  by  him  be  not  paid,  **  shall  and  are  thereby 
empowered  and  required  to  sell  and  dispose  of  all  socb 
estates  which  shall  be  for  the  cause  aforesaid  seized  and 
secured,  or  any  part  them,  to  satisfy  and  pay  into  the 
hands  of  the  Receiver-General  the  sum  that  shall  not 
be  so  accounted  for,  or  shall  be  so  detained  in  the 
hands  of  such  collector  or  collectors,  their  heirs,  ex* 
ecutors,  or  administrators  respectively,  together  with  the 
reasonable  costs  and  charges  of  recovering,  raising,  and 
paying  the  same,  which  costs  and  charges  shall  be 
ascertained  and  settled  by  the  said  commissioners,  and 
the  overplus,  if  any,  shall  be  restored  to  the  person  who 
owned  the  estate  before  the  sale  thereof/' 

Gvn^nef  the  defendant  below,  had  entered  into  a 
bond  as  surety  for  a  tax  collector.  In  an  action  on  this 
bond,  judgment  had  been  given  against  Gmynne  in  the 
Couxt  of  Common  Pleas  (a),  and,  on' error,  in  the  Ex- 
chequer Chamber  {b) ;  and  the  cause  having  been  thence 
carried  to  the  House  of  the  T^rds, 

The  following  questions  were  proposed  for  the  opinion 
of  the  Judges :  — 

1.  A  bond  is  given  by  a  Defendant  as  surety  for 
j1.  B.f  a  collector  of  assessed  taxes  for  the  parish  of  D^ 
in  the  county  of  £.,  for  the  year  1828,  to  the  com- 
missioners of  the  assessed  taxes,  with  a  condition  to  the 
following  effect:-—  *^  That,  if  the  above-bounden  A*B* 
do  and  shall  well  and  faithfully  demand  and  collect  all 
and  every  the  sum  and  sums  of  money  in  the  said  as- 
sessments charged  and  specified,  of  the  respective  per- 
sons from  whom  the  same  shall  or  may  be  payable,  and 
shall  and   do,   in  oase   of  non-payment  thereof,  duly 


(a)  See  9  Bingh.  544. 


{b)  %  Seott,  16. 
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enforce  the  powers  of  the  said  acts  against  such  persons 
who  may  make  default  therein,  and  also  well  and  truly 
pay  OF  cause  to  be  paid  unto  the  Receiver-General  of 
the  said  taxes,  rates,  and  duties  for  the  said  county  of 
E.  all  such  sum  and  sums  of  money  as  shall  come  to 
the  hands  of  the  said  A.  B,  as  such  collector,  upon  the 
days  and  at  the  times  by  the  said  acts  appointed  for  the 
payment  thereof,  and  according  to  the  true  intent  and 
meaning  of  the  said  acts,  and  also  do  and  shall,  when 
thereunto  required,  at  such  times  and  places  as  shall  be 
appointed  for  that  purpose,  give  and  render,  or  cause  to 
be  given  and  rendered,  unto  the  commissioners  ap- 
pointed or  to  be  appointed  to  put  the  said  acts  in  ex<- 
ecution,  or  to  any  two  of  them,  a  just  and  true  account 
in  writing  of  all  such  sum  and  sums  of  money  which  he 
the  said  A.  B.  shall  have  collected  and  received  by 
virtue  or  on  account  of  the  said  assessments,  and  shall 
forthwith  pay  and  deliver  the  same  unto  the  said  com- 
missioners, or  any  two  of  them,  or  unto  such  person  or 
persons  whom  they  or  any  two  or  more  of  them  shall 
appoint,  then  this  obligation  to  be  void,  or  else  to  re- 
main in  full  force  and  efiect." 

A»  B.  paid  to  the  receiver-general  of  the  taxes  for  the 
naid  county  all  the  sums  of  money  collected  and  received 
by  him,  and  which  came  to  his  hands  as  collector  for 
the  year  1828,  at  the  proper  days  and  times  mentioned 
in  the  condition  and  appointed  by  the  acts  of  parliament 
(49  6.  8.  c  99.  and  8  G.  4.  e.  88.)  for  payment  thereof; 
he  did  not  pay  all  those  sums,  however,  but  a  part  of 
them  only,  to  the  account  or  service  of  that  year,  and 
the  residue  he  paid  to  the  account  or  service  of  former 
years  for  which  he  had  been  collector ;  but  for  those 
former  years  defendant  had  not  been  surety  for  the  said 
A.  B. :  and  by  such  payment  the  account  of  former 
years  was  paid  up  and  satisfied.  —  Was  this  conduct  of 
A.  B,  a  breach  of  the  condition  of  the  bond  ? 
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2*  jL  B.  bad  after  tbe  time  of  such  breach  (suppos- 
ing tbat  a  breach  took  place)  certain  lands  and  goods  in 
tbe  district,  and  within  the  jurisdiction  of  the  said  com- 
missioners, of  which  the  commissioners  had  knowledge, 
before  an  action  was  brought  on  the  bond.  An  action 
having  been  brought  —  is  it  a  defence  to  that  action 
that  tbe  commissioners  did  not,  before  suit,  seize  and 
sell  the  said  lands  and  goods  ? 

S«  Is  it  a  defence  to  such  action  that  the  commis- 
sioners did  not  seize  and  sell,  supposing  that  the  com- 
missioners had  no  knowledge  before  the  commencement 
of  the  suit  of  the  exbtence  of  such  lands  or  goods? 

4.  To  an  action  on  such  a  bond,  a  plea  was  pleaded, 
to  which  there  was  a  replication  and  rejoinder  as  fol- 
lows :  — 

Plea  —  that  A.  B.  did  from  time  to  time,  and  at  all 
times  from  and  after  the  making  of  the  said  writing 
obligatory,  and  the  said  condition  thereof,  well  and 
faithfully  demand  and  collect  all  and  every  the  sum  and 
sums  of  money  in  the  said  assessments  charged  and 
specified,  of  the  respective  persons  from  whom  the  same 
were  payable  long  before  the  exhibiting  of  the  bill  of 
the  plaintiffs  in  that  behalf,  to  wit,  on  the  5th  of  April 
1829:  that  from  that  time  continually  hitherto,  A.B. 
was  possessed  of  and  entitled  to  divers  lands,  goods, 
and  chattels  of  great  value,  &c.,  as  of  his  own  property, 
and  within  the  jurisdiction  of  the  commissioners  ap- 
pointed for  putting  in  execution  the  said  acts  of  par- 
liament in  the  said  writing  obligatory  mentioned,  to 
wit,  at  &Cm  of  which  the  plaintiffs  during  all  that  time 
there  had  notice ;  which  said  lands,  goods,  and  chattels 
were  during  all  that  time  subject  and  liable  to  be 
seized  and  sold,  and  might  during  all  that  time  have 
been  seized  and  sold  for  divers  large  sums  of  money, 
in  pursuance  and  by  virtue  of  the  directions  and  powers 
given  to  the  comniisslbners  in  that  behalf  by  the  said 
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several  acts  of  parliament  in  that  case  made  and  pro- 
vided, for  the  purpose  of  satisfying  and  paying  such 
sum  and  sums  of  money  assessed  and  collected  in  the 
said  division  of  A*  B.  as  such  collector  as  aforesaid,  and 
detained  or  not  duly  paid  by  A.  B.  in  pursuance  of  the 
directions  of  the  said  statutes  in  the  said  writing  dUiga- 
tbry  mentioned  ;  but  which  said  lands,  goods,  and  chat* 
tels  had  hitherto  continued  unsold  by  the  said  commis- 
sioners, within  the  jurisdiction  of  the  said  commissioners, 
&c.     Verification. 

The  replication, — after  protesting  XhdXA.B.  did  not, 
from  time  to  time,  and  at  all  times  from  and  after  the 
making  of  the  said  writing  obligatory  and  the  said  con- 
dition thereof,  well  and  faithfully  demand  and  collect 
all  and  every  the  sum  and  sums  of  money  in  the  said 
assessments  charged  and  specified,  of  the  respective 
persons  from  whom  the  same  were  payable,  as  in  the 
said  plea  in  that;  behalf  was  alleged,  but  was  guilty  of 
neglect  and  omissions  in  that  behalf — alleged  that, 
after  A.  B.  had  collected  and  received  several  sums  of 
money,  and  had  neglected  and  omitted  to  pay  unto  the 
Receiver-General  of  the  said  taxes,  rates,  and  assess- 
ments for  the  county  the  monies  so  by  him  collected 
and  received,  to  wit,  on  &c,  at  &c.,  the  said  A  B. 
had  no  lands  within  the  jurisdiction  of  the  said  com- 
missioners which  they  could  seize  and  sell,  of  vAich 
they  the  plaintiffs  had  notice;  and  that  all  the  goods 
and  chattels  of  ^.  B*  within  the  jurisdiction  of  the  com- 
missioners, and  of  which  the  plaintiffs  had  notice,  were 
seized  and  sold  in  pursuance  of  the  directions  and 
powers  given  to  the  commissioners  in  that  behalf,  &c., 
for  the  purpose  of  satisfying  such  sum  and  sums  of 
money  assessed  and  collected  in  the  said  division  of 
A.  B.  as  such  collector  as  aforesaid,  by  A.  B*  as  such 
collector,  and  retained  and  not  duly  paid  and  accounted 
for  in  pursuance  of  the  directions  of  the  said  statutes  in 
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the  writing  obligatory  mentioned,  but  that  the  same  on 
such  sale  produced  only  201^  which  was  applied  to  and 
towards  the  satisfaction  and  payment  of  the  sum  and 
sums  of  money  assessed  and  collected  in  the  said  divi- 
sion of  ^.  B.  as  aforesaid,  and  detained  and  not  duly 
paid  and  accounted  for  by  him  in  pursuance  of  the 
directions  of  the  statutes  in  the  said  writing  obligatory 
mentioned,  but  was  insufficient  to  satisfy  and  discharge 
the  same,  and  there  still  remained  alai|^  sum  of  money, 
of  the  monies  so  collected  and  received  by  JL  J3.,  de- 
tained and  not  accounted  for,  wholly  unpaid  to  the 
Receiver-General  of  the  said  taxes,  &c.,  and  kept  and 
retained,  or  otherwise  converted  and  disposed  of,  by 
A.  B.  to  his  own  use ;  and  that  there  were  not,  at  any 
time  after  such  seizure  hitherto,  any  other  goods  or 
chattels  of  A.  B.  within  the  jurisdiction  of  the  commis- 
sioners, of  which  the  flairUiffs  had  notice^  subject  and 
liable  to  be  seized,  or  taken,  or  sold  in  pursuance  and 
by  virtue  of  the  directions  and  powers  given  to  the  com- 
missioners in  that  behalf  by  the  said  acts  of  parliament 
in  that  case  made  and  provided,  or  any  of  them,  for  the 
purpose  of  paying  and  satisfying  the  said  part  of  the 
said  sum  and  sums  of  money  assessed  and  collected  by 
A.  B.  as  such  collector  as  aforesaid,  and  so  remaming 
unpaid  and  detained  and  not  accounted  for  as  aforesaid. 
Verification. 

Rejoinder-^ that,  after  the  said  supposed  collection 
and  receipt  of  the  said  several  sums  of  money  in  the 
replication  mentioned  by  A.  A,  and  his  supposed  omis- 
sion and  neglect  to  pay  the  same  unto  the  Receiver- 
Geujcral,  A.  B.  had  divers  lands  within  the  junsdiction 
qfthe  said  commissioners  which  they  coidd  and  might  have 
seized  and  sold^  and  that,  after  the  said  supposed  collec- 
tion and  the  said  supposed  omission  and  neglect  of  A.  B. 
as  aforesaid,  aU  the  goods  and  chattels  which  were  of  tie 
said  A.  B.  at  the  time  of  such  omission  and  neglect  as 
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aforesaid,  and  vohich  could,  and  might,  and  ought  to  have 
been  discovered  and  Jbund  by  the  commissioners,  within 
the  jurisdiction  of  the  said  commissioners,  were  not 
seized  and  sold  in  pursuance  of  the  directions  and 
powers  given  to  the  commissioners  by  the  statute,  in 
xnanner  and  form  as  the  Plaintiffi  had  above  in  that  b^ 
half  alleged ;  —  concluding  to  the  country.    Similiter. 

The  jury  found  that  there  were  lands  and  goods  of 
A.  B.  within  the  jurisdiction  after  the  default  and  before 
the  commencement  of  the  suit,  but  that  the. commis- 
sioners had  not  notice  thereof:  —  Ought  the  issue  raised 
by  the  rejoinder  to  have  been  found  for  the  Plaintiff  or 
the  Defendant  ? 

5.  Supposing  the  verdict  to  be  entered  for  the  De- 
fendant on  the  said  issue,  and  supposing  it  not  to  be  a 
defence  to  the  action  that  the  lands  and  goods  of  A.  jB. 
were  not  sold  by  the  commissioners  unless  they  had 
notice  (meaning  knowledge)  of  their  existence  —  Can 
the  verdict  be  entered  for  the  Plaintifis  non  obstante 
veredicto,  on  the  implied  confession  in  the  rejoinder 
that,  if  there  were  lands  and  goods,  &c.,  the  commis- 
sioners (the  Plaintiffs)  had  no  notice  of  their  exist- 
ence? 

6.  Supposing  the  judgment  cannot  be  so  entered, 
and  the  issue  raised  by  the  said  rejoinder  be  imma- 
terial—  Can  a  court  of  error  award  a  repleader,  and 
ought  it  to  do  so  in  this  case  ? 

?•  Supposing  a  court  of  error  cannot  or  do  not 
award  a  repleader,  what  judgment  ought  it  to  pro- 
nounce? Ought  it  to  be  a  judgment  for  the  Plaintiffs 
on  the  whole  record,  on  the  ground  that  the  other 
pleas,  or  the  issues  found  thereon,  contain  a  suflBcient 
confession  or  afford  sufficient  proof  whereon  to  found  a 
judgment  for  the  Plaintiffs,  disregarding  the  immaterial 
issue? 
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The  case  was  argued  on  the  27th  and  28th  of  Jime 
1837i  by  Sir  fV.  FoOetlf  for  the  Defendant  below,  and 
by  Wightman  for  the  Plaintiffs  below. 

For  the  Defendant  below  it  was  submitted  that  the 
judgment  for  the  Plaintifis  below  ought  to  be  re- 
versed. 

First,  because  the  jury  having  found  that  the  col* 
lector  paid  all  the  monies  that  came  to  his  hands,  as 
collector,  to  the  Receiver-General,  that  was  a  sufficient 
payment  under  the  condition  of  the  bond. 

Secondly,  because  the  lands  or  houses  which  the  jury 
had  found  the  collector  possessed,  ought  to  have  been 
sold  by  the  commissioners  as  a  condition  precedent  to 
their  commencing  the  action,  by  the  48  6.  8.  c.  99. 

Thirdly,  because  the  household  goods  which  the  jury 
had  found  that  the  collector  possessed  ought  to  have 
been  sold  by  the  commissioners,  as  a  condition  pre- 
cedent to  their  bringing  this  action,  by  the  48  G.  S. 
c.  99. 


The  Plainti£&  below  submitted  that  the  judgment  of 
the  Exchequer  Chamber  ought  to  be  affirmed  — 

Because,  among  other  reasons,  the  48  6.  8.  f.  161. 
5.  81.  appoints  particular  days  for  the  payment  by  col- 
lectors of  monies  received  by  them  to  the  Receiver- 
General,  viz.  within  twenty  days  after  the  respective 
days  appointed  for  payment  of  the  duties  by  t|ie  parties  « 
assessed  to  the  collector,  which  are  fixed  by  the  twenty- 
third  section  of  the  same  act;  and  it  was  found  by  the 
special  verdict  that  the  collector  did  well  and  truly  pay 
to  the  Receiver-Greneral  all  monies  collected  by  him, 
upon  the  days  and  at  the  times  by  the  acts  appointed, 
but  that  he  did  not  pay  all  those  sums  to  the  service 
of  the  year  for  which  he  had  been  so  appointed  such 
collector,  as  in  the  said  condition  was  mentioned. 
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Also,  because  the  misapplication  by  the. collector  of 
monies  received  on  account  of  the  year  for  which  the 
Defendant  below  was  surety  to  a  former  year's  account 
was  not  a  payment  in  discharge  of  the  condition  of  the 
bond,  ot,  at  all  events,  not  unless  it  had  appeared  that 
the  Plaintiffi  below  had  knowledge  of  the  mbapplica- 
tion,  which  was  not  the  fact,  and  was  not  found  by  the 
special  verdict 

Further,  because  the  seizure  of  the  collector's  lands 
or  goods  was  not  a  condition  precedent  to  putting  the 
bond  in  suit,  or,  at  all  events,  not  unless  the  fact  of 
possession  was  known  to  the  commissioners  at  the  time 
of  commencing  the  action,  which  was  negatived  by  the 
special  verdict 

There  being  a  difference  of  opinion  amongst  the 
learned  Judges  who  were  present  at  the  argument  (a), 
they,  on  the  4th  Jtdy  18S9,  delivered  their  opinions 
sericUim^  as  follows :  — 
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Ck)LTMAN  J.  1.  The  first  question  proposed  by  your 
Lordships  in  this  case  does  not  appear  to  me  to  be 
doubtful.  The  condition  of  the  bond  is,  (amongst  other 
things,)  that  the  collector  shall  well  and  truly  pay  to 
the  Receiver-General  all  such  sums  of  money  as  shall 
come  to  the  hands  of  the  said  collector,  on  account  of 
taxes,  upon  the  days  and  at  the  times  by  the  said  acts 
appointed  for  the  payment  thereof,  and  according  to  the 
true  intent  and  meaning  of  the  said  acts.  Now,  the 
monies  in  question,  not  having  been  paid  to  the  service 
or  account  of  that  year  in  respect  of  which  they  had 
been  assessed,  but  in  payment  of  what  must  for  this 
purpose  be  considered  as  the  private  debt  of  the  col- 
lector, cannot,  I  think,  be  considered  as  having  been  paid 
according  to  the  true  intent  and  meaning  of  the  acts. 

(a)  LUtiedaleJ.,FaughanJ,,  son  J,,  GumeyB.,  WiUiamsJ., 
Park9  B.,  BoianquBd  J.,  PfltU'      Coleridge  J.,  and  CoUman  J. 


1.  Collector's 
paying  to  the 
account  of  a 
former  year 
monies  col- 
lected in  a 
subsequent 
year,  a  breach 
of  the  condi. 
tion  of  the 
bond. 
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1840.        1*he  condition  of  the  bond,  therefore,  has  been  brokai, 

and  the  bond  forfeited. 

GwTNNB  2.  To  the  second  question  proposed  by  your  Lord- 

BuBNELL.  ships,  it  ought,  I  think,  to  be  answered,  that  the  defence 
2.  Seixuieand  suggested  would  be  a  valid  defence  to  an  action  brought 
sale  of  lands  against  the  surety.  The  question  turns  upon  the  pro- 
^SSactm  ^^  *"  *®  thirteenth  section  of  the  48  G.  S.  c.  99.,  con- 
of  the  exist-'  strued  with  reference  to  the  fifty-second  section  of  the 
ence  of  which  game  act  In  stating  the  opinion  I  have  formed,  I 
aioners  had  '  speak  with  all  deference  for  those  who  may  differ  from 
notice  or  me  on  this  and  other  points.     But  it  seems  to  me  that, 

knowledge,  a    ynj^g  [^  jg  ||gi j  ^jj^^  ^^^  commissioners  axe  bound  to 
condition  pre- 
cedent to         exert  legal  diligence  against  the  principal  before  suing 

their  rig^t  to  the  surety,  the  surety  will  be  deprived  of  the  benefit 
Lainst  his  which  the  act  intended  to  give  him.  The  statute  {s.  52.) 
surety.  gives  power  to  the  commissioners  to  seiase  and  sell  the 

whole  real  and  personal  estate  of  the  collector  making 
default  It  is  obvious  that  the  exercise  of  this  power 
may  be,  and  is  likely  to  be,  highly  advantageous  to  the 
surety;  and  I  conceive  that  the  intention  of  the  act  was, 
to  give  the  surety  the  benefit  in  the  first  instance  of  this 
process,  instead  of  compelling  him  to  pay  the  whole 
amount  of  the  arrears,  and  leaving  him  to  seek  for  his 
indemnification  by  an  action  at  law,  or  other  more  cir- 
cuitous course,  against  his  principal,  at  the  risk  of  being 
defeated  by  accident  or  chicanery.  This  construction 
appears  to  me  to  be  also  most  agreeable  to  the  natural 
and  obvious  meaning  of  the  words  made  use  of  in  the 
proviso,  and  to  be  the  sense  in  which  any  ordinary  per- 
son about  to  enter  into  a  contract  of  suretyship  would 
understand  them.  By  putting  a  refined  and  artificial 
sense  on  the  expressions,  and  by  construing  them  other- 
wise than  as  the  party  contracting  would  be  likely  to 
understand  them,  we  should  be  making  the  act  of  par- 
liament  a  snare  to  those  who  might  bind  themselves  as 
sureties  upon  the  faith  of  its  provisions. 
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S.  To  the  third  question  proposed,  it  should,  I  think,        184>0. 

be  answered,  that  it  is  no  defence  to  the  supposed  ac-        

tion.  that  the  commissioners  did  not  seize  and  sell  lands  Gwynms 
of  the  existence  of  which  they  had  no  knowledge  before  Bubnell. 
the  commencement  of  the  suit.  g^  Seizure 

By  the  statute  43  G.3.  c.  99.  s.  IS.  it  is   provided  and  sale  of 

that  no  bond  shall  be  put  in  suit  against  any  surety  for  ^!i   ^  ^ 

any  deficiency  other  than  what  shall  remain  unsatisfied  collector^  of 

after  sale  of  the  lands,  &c.  of  such  collector,  in  pur-  ^«  exigtence 

suance  and  by  virtue  of  the  directions  and  powers  given  (^mxnig. 

to  the  commissioners  by  that  act     The  question  there-  aioners  had  no 

upon  for  consideration  is,  what  the  lands  are  which  are  ^^^^  ®' 

^  ,  knowledge, 

to  be  sold  under  the  directions  and  powers  given  by  the  not  a  con- 

fifty-secohd  section  of  the  act.      By  that  section,  the  ^^^^  ?«<»- 

.     ^,    .  •       •     •  J-  .•  dent  to  their 

commissioners  in  their  respective  jurisdictions  are   au-  yj^j^^  ^      _ 

thorized  and  empowered  to  seize  and  secure  the  estate,  ceed  against 
real  and  personal,  of  the  collector,  to  him  belonging,  or  ■"''ety. 
which  shall  descend  to  his  heirs,  executors,  or  adminis- 
trators, wheresoever  the  same  can  be  discovered  and 
found.  Now,  although  the  word  *^  wheresoever  "  is  an 
adverb  of  place,  and  its  proper  sense  should  seem  here 
to  be,  in  what  place  or  in  what  hands  soever;  yet, 
taking  the  whole  sentence  together,  it  obviously  implies 
that  the  collector  may  have  property  which  cannot  be 
discovered  by  the  commissioners*  And  when  the  sec- 
tion goes  on  to  direct  the  commissioners  to  sell  and  dis- 
pose of  all  suck  estates  as  shall  be  for  the  cause  aforesaid 
seized  and  secured,  it  seems  to  me  that,  by  necessary 
implication,  the  words  ^^such  estates"  must  be  con- 
strued to  mean  such  estates  as  the  commissioners  shall 
have  discovered,  for  they  cannot  have  seized  and  se« 
cured  any  others.  This  construction  seems  to  me  to 
be  called  for  by  considerations  of  public  convenience, 
and  to  be  in  no  wise  unjust  towards  the  surety,  who  may 
reasonably  be  expected,  and  from  a  regard  to  his  own 
interest  will  naturally  take  care,  to  inform  the  commis- 
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1840.        sioners  of  any  property  belonging  to  his  principal  which 
■  can  be  discovered. 

GwvNNB  J  cannot  but  look  upon  the  surety  as  being  in  a  con- 

BuBNBLL.     siderable  degree  identified  with  the  party  for  whose  acts 

he  has  undertaken  to  be  responsible,  and  at  least  as 

haying  much   better   means  of  knowledge  as  to  his 

circumstances  than  the  commissioners ;  and,  if  the  surety 

is  not  able  to  discover  the  concealed  property  of  his 

principal,  it  seems  to  me  unreasonable  to  expect  that 

the  commissioners  shall  do  it. 

4.  Defendant        ^*  ^^^  ^^^  fourth  question,  the  answer,  I  think,  ought 

entided  to  a     to  be,  that  the  issue  raised  by  the  rejoinder  must  be 

▼er   ct  on  t  e  jg^j^^j  ^  jj^^y^  ^^^^^  found  for  the  defendant 

issue  raised 

by  the  re-  To  clear  the  way  for  the  consideration  of  this  ques- 

joinder.  ^{^q^   ||.   J3   necessary   to   state  with    particularity  the 

substance  of  the  pleadings.  The  plea  alleges  three 
matters  of  substance  —  first,  that  the  collector  was 
possessed  of  divers  lands  and  goods  which  were  subject 
and  liable  to  be  seized  and  sold,  and  might  have  been 
seized  and  sold :  —  secondly,  that  the  Plaintifis  had 
notice  of  this :  —  thirdly,  that  the  lands  and  goods  had 
not  been  sold.  The  replication  alleges  that  the  collector 
'  had  not  any  lands,  of  which  the  Plaintiff  had  notice,  and 
that  some  of  his  goods  had  been  seized  and  sold,  and  that 
there  were  no  other  goods  belonging  to  him,  within  the 
jurisdiction,  of  which  the  Plaintiffs  had  notice.  The  re* 
joinder  is,  that  the  collector  had  divers  lands  which  the 
commissioners  could  and  might  have  seized  and  sold, 
and  that  all  the  goods  of  the  collector  which  could,  and 
might,  and  ought  to  have  been  discovered  were  not 
seized  and  sold,  in  manner  and  form  as  the  Plaintifi 
had  alleged,  and  thereof  the  Defendant  put  himself 
upon  the  country. 

Now,  in  the  allegations  of  this  rejoinder,  as  it  seems 
to  me,  no  assertion  of  notice  to  the  Plaintiffs  is  involved* 
That  it  is  not  asserted  in  express  terms  is  clear;  and  I 
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see  no  reason  to  think  that  the  Defendant  intended  to 
involve  it  On  the  contrary,  he  appears  to  have  omitted 
it  designedly,  and  to  have  inserted  what  seems  intended 
as  a  substitution  for  the  allegation  of  notice,  when  he 
avers  that  the  goods  could,  and  might,  and  ought  to  have 
been  discovered.  I  cannot,  therefore,  see  any  ground 
for  extending  the  sense  of  the  issue  tendered  beyond 
what  the  words  naturally  import  Taking  this  to  be 
the  efiect  of  the  rejoinder,  it  cannot  but  occur  to  ask 
whether  any  issue  at  all  is  joined ;  for  the  rejoinder  con- 
tains nothing  contradictory  to  the  allegations  in  the 
replication  :  on  the  contrary,  the  two  are  entirely  con- 
sistent. To  make  an  issue  regularly,  there  should  be 
an  affirmative  on  one  side  and  a  negative  on  the  other, 
meeting  each  other  directly ;  and  various  cases  are  to 
be  found  in  our  law  books  in  which,  for  a  neglect  of  this 
rule,  it  has  been  held  that  no  issue  had  been  joined,  and 
that  the  defect  was  not  aided  after  verdict,  but  that  the 
verdict  was  a  nullity :  see  Sandback  v.  Turoey  {a) ;  Ox- 
ford V.  Bivett  (b)  ;  Derby  v.  Hemming  (c)  ;  Kirle  v. 
Lees,  (d)  There  are  other  cases,  however,  in  which  the 
same  strictness  has  not  been  observed,  and  in  which, 
after  one  party  has  made  an  allegation  and  offered  to  go 
to  the  country  upon  it,  and  thereupon  the  similiter  has 
been  added,  and  a  trial  had,  it  has  been  considered  as 
an  agreement  by  both  parties  to  go  to  trial  upon  that 
allegation,  and  an  informal  mode  of  joining  issue  upon 
it,  which^  as  far  as  that  informality  is  concerned,  is  aided, 
after  verdict,  by  the  statute  32  H.S.  c.  30. :  see  the 
cases  of  Walthall  v.  Aldrich  (e) ;  Parker  v.  Taylor  {g) ; 
Burton  v.  Chapman,  {h)  It  is  difficult  to  reconcile  these 
two  classes  of  cases  with  each  other ;  but  it  appears  to 
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(fl)  Cro  Joe.  585. 

(b)  Cro.  Car.  79-  9S.,  Met. 
33.60. 

(c)  Cro.  Car.  593. 
Id)  3  Leon.  66. 


(6)  Cro.  Joe.  588.      . 

(jg)  Cro.  Car.  3l6. 

{h)  Sid.%^1.,  ^Keble,  278. 
280. 
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Bat  issue  im- 
material, and 
therefore  de- 
fendant not 
entitled  to 
judgment  on 
it 


me  reasonable  to  adhere  to  the  latter  class,  and  to  hold 
that  where  the  parties  have,  by  going  to  the  country  on 
a  particular  point,  agreed  to  treat  it  as  an  issue  joined, 
it  should  be  considered,  after  verdict,  as  being  such, 
though  informally  joined.     The  result  is  that  the  parties 
in  this  case  are  to  be  deemed  to  have  joined  issue  upon 
the  allegations  contained  in  the  rejoinder,  that  rejoinder 
not  importing  any  allegation  of  notice.  I  consider,  there- 
fore, the  issue  as  being  in  substance  only  thb  —  whether 
the  collector  had  any  lands  and  goods  which  were  not 
seized  and  sold.  The  rejoinder  in  terms  says,  in  addition, 
that  the  lauds  might  have  been  seized  and   sold,    and 
that  the  goods  could,  and  might,  and  ought  to  have  been 
discovered.      But  it  does  not  appear  to  me  that,  under 
these  terms,  any  separate  issuable  matter  of  fact  is  as- 
serted, or  that  by  the  insertion  of  them  the  nature  of  the 
issue  is  changed :  for,  when  it  is  said  that  the  lands 
could  and  might  have  been  seized  and  sold,  it  is  bot  the 
statement  of  a  conclusion  resulting  necessarily  from  the 
existence  of  the  lands;  and,  when  it  is  said  that  the 
goods  could  and  might  have  been  discovered,  the  asser- 
tion, standing  nakedly  as  it  does,  is  but  the  assertion 
of  a  possibility  which  necessarily  results  from  the  fact  of 
their  existence.      When   it  is  alleged  that  the  goods 
ought  to  have  been  discovered,  that  is  not  an  allegation 
of  a  fact  to  be  proved,  but  of  a  legal  obligation  sup- 
posed to  result  from  the  facts  alleged.     Considering, 
therefore,  the  only  fact  in  issue  to  be,  whether  the  col- 
lector had  lands  and  goods  not  sold  before  the  action 
brought,  and  it  being  found  by  the  verdict  that  he  had, 
I  think  that  the  issue  raised  on  the  plea  set  out,  is 
found  for  the  Defendant. 

But,  although  the  informal  mode  in  which  the  issue 
is  joined  is,  I  think,  cured,  after  verdict,  by  the  statute, 
there  is  another  defect  in  the  issue  which  is  not  aided 
by  the  statute,  namely,  its  immateriality :  for,  notwith- 
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settled,  that  a  verdict,  though  it  may  cure  an  informal, 

cannot  cure  an  immaterial  issue.     The  verdict,  there* 

fore,  though  found  for  the  Defendant,  cannot  give  him 

any  title  to  a  judgment  in  his  favour.      The  case  is  the 

same,  if  the  true  view  of  the  pleadings  b  that  no  issue 

at  all  is  joined :  for,  in  that  case,  the  verdict  is  to  be 

considered  as  a  nullity  as  far  as  the  plea  in  question  is 

concerned,  and  consequently  the  Defendant  cannot  be 

entitled  to  judgment  upon  it.    Sandback  v.  Turvey,  {a) 

5.  To  your  Lordships'  fifth  question,  it  ought,  I  think,  5.  PlaintiffB 

to  be  answered  that  ludement  cannot  be  entered  for  ?<>*  entitled  to 

judgment  wm 
the  Plaintiffs,  non  obstante  veredicto^   on   the   implied  obttarUe  vere- 

confession  in  the  rejoinder  that  the  Plaintiffs  had  no  ^*^o  on  the 
notice  of  the  existence  of  the  lands  and  goods  in  ques-  y^  ^^  ^_ 
tion.  The  ground  on  which  such  a  judgment  may  be  joinder. 
given  is  explained  by  Lord  HoU  in  Staples  v.  Hey^ 
don(b\  where  he  is  reported,  in  substance,  to  have 
said,  *'  Where  the  Defendant  confesses  a  trespass,  and 
avoids  it  by  such  a  matter  as  can  never  be  made  good 
by  any  sort  of  plea,  there,  in  such  a  case,  judgment 
shall  be  given  upon  the  confession,  without  regard  to 
the  finding  upon  an  immaterial  issue :  But,  where  the 
matter  of  the  justification  is  such  a  matter  as,  if  it  were 
well  pleaded,  would  be  a  good  justification,  there,  though 
it  be  ill  pleaded,  yet  that  shall  not  be  taken  to  be  a  con- 
fession of  the  Plaintiff's  action.  And  the  books  do,  all 
of  them,  if  they  be  narrowly  looked  into,  turn  upon  this 
difference  —  where  the  confession  is  full,  and  the  matter 
of  the  plea  is  ill  in  substance."  And  the  form  of  enter- 
ing up  the  judgment  is  quite  consistent  with  the  prin- 
ciples here  laid  down  by  Lord  HoU :  see  Finer*s  Abridg- 
ment^  Judgment  (D.)^   pi.  L;    Broadhent  v.  Wilkes,  [c) 

(a)  Cro.Jac,5S5.  6  Mod.    10.,     2   Salk.    579-, 

(b)  2  Lord    Raym.    924.,      3  Satk,  121. 

(c)   JFi/fe*,  366, 
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The  present  case  does  not  fall  within  the  rule  so  laid 
down ;  for  the  Defendant's  plea,  if  true  in  pomt  of  fact, 
is  a  valid  defence  to  the  action :  and  no  instance  can  be 
found  in  which  judgment  has  been  given  non  obstante 
veredicto^  except  where  the  plea  pleaded  by  the  Defend- 
ant has  been  insuflScient  in  point  of  law. 

But  it  is  said  that  the  Court  must  consider  it  as 
established  upon  this  record,  that  one  of  the  material 
allegations  of  the  plea^  viz.  that  of  notice  to  the  Plain- 
tiffs, is  not  true;  for,  the  replication  asserts  that  the 
collector  had  not  any  lands  of  which  the  Plaintiflb  had 
notice,  nor  any  goods  of  which  they  had  notice,  but  those 
sold ;  and  the  rejoinder,  by  not  re-asserting  the  notice, 
must  be  considered  as  having  admitted  its  non-existence, 
and  consequently  the  record  must  be  taken  as  if  the  plea 
had  not  contained  any  allegation  'of  notice,  in  which 
case  it  would  have  been  insufficient  in  law.  Now, 
although  it  should  be  conceded  that,  upon  the  trial  of 
the  issue  raised,  the  want  of  notice  must  be  considered 
as  admitted,  it  would  not  follow  that,  when  the  issue 
is  found  to  be  immaterial,  and  the  question  arises 
whether  there  ought  to  be  a  repleader  or  a  judgment 
non  obstante  veredicto^  the  non-existence  of  notice  is  to 
be  considered  as  an  established  fact.  The  case  seems 
rather  to  range  itself  in  the  class  of  those  in  which  the 
Defendant  may  have  biled  through  mispleading,  rather 
than  through  an  inherent  defect  in  the  substance  of 
his  defence.  He  may  have  mistaken  the  law,  and 
selected  the  wrong  fact  to  put  in  issue;  but,  if  a  re- 
pleader were  awarded,  he  might,  for  any  thing  the 
Court  can  see,  succeed  in  establishing  the  plea  originally 
put  forward  as  the  ground  of  his  defence. 

But  it  may  be  urged  that,  in  the  case  supposed  io 
your  Lordships'  question,  the  finding  of  the  jury  has 
established  the  non-existence  of  notice.  To  this  the 
answer  is,  that  the  finding  in  question  is  of  a  matter  not 
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within  the  compass  of  the  issue :  and  the  Court,  I  con-        1840. 

ceive,  cannot  pay  any  regard  to  a  finding  by  the  jury 

which  has  no  tendency  to  decide  the  issues  raised  by 

the  pleadings ;  for  the  jury  are  sworn  only  to  decide 

the  issues  joined,  and  the  parties  cannot  be  supposed  to 

have  come  prepared  to  try  any  thing  else.     The  jury, 

in  the  case  supposed,  have  found  as  a  fact  that  there 

was  no  notice  to  the  commissioners ;  but  the  question, 

whether  there  was  such  notice  or  not,  not  having  been 

put  in  issue,  cannot  be  considered  as  ever  having  been 

tried  and  judicially  determined. 

These  reasons,  combined  with  the  absence  of  a]l  pre- 
cedent for  pronouncing  a  judgment  non  obstante  vere^ 
dicto,  in  a  case  where  a  valid  and  sufficient  plea  was 
pleaded  in  the  first  instance,  have  led  me  to  the  con- 
clusion that  such  a  judgment  cannot  be  given  in  the 
present  case. 

6.  To  your  Lordships'  sixth  question,  the  answer  is,  6.  A  court  of 
that  a  court  of  error  cannot  award  a  repleader, 
case  of  Holbech  v.  Bennett  (a),  it  was  said  by  Lord  Hakj 
that,  in  the  King's  Bench,  on  error  from  the  Common 
Pleas,  it  was  anciently  the  custom  to  award  a  repleader, 
for  which  he  cited  many  records ;  but  he  said  it  was 
obsolete,  and  not  in  use  in  his  time,  and  had  not  been 
done  for  100  years.  Subsequently  to  this  case,  it  has 
been  commonly  received  in  the  law,  and  it  is  to  be 
found  in  many  text-writers,  that  a  repleader  cannot  be 
awarded  by  a  court  of  error ;  and  I  think  rightly  so ; 
for  it  is  to  be  observed,  that  to  deny  a  repleader  where 
it  ought  to  be  awarded  is  error.  Staple  v.  Heydon  (b) : 
and  it  seems  to  follow  that,  if  a  court  of  error  can 
award  a  repleader,  it  would  be  bound  to  do  so  in  all 
cases  in  which  the  inferior  court  ought  to  have  done  so. 


In  the  ««>[^<»n«^ot 
award  a  re- 
pleader. 


(a)  2  Saund.  319.>  2  £e&. 
769.  689.  825.,  2  Z^.  11. 


{b)  6  Mod.  2. 


II  4 


472 


MICHABLMAS  TERM, 


1840. 

GWYNNB 
BURNBLL. 


7.  Result 
Reversal  of 
judgment 
belovr. 


If,  then,  it  were  held  that  courts  of  error  have  the 
power  to  award  a  repleader,  it  would  follow  that  they 
have  done  wrong  in  the  course  they  have  been  pur- 
suing for  so  many  j^ears  —  a  supposition  which  cannot 
be  admitted  under  a  system  of  laws  professing,  as  the 
English  code  does,  to  rest  mainly  upon  precedent} 

?•  To  your  Lordships'  seventh  question,  it  should  be 
answered,  that,  if  judgment  cannot  be  entered  for  the 
Plaintiff,  non  obstante  veredicto^  and  if  the  Court  cannot 
or  do  not  award  a  repleader,  the  judgment  given  in  the 
court  below  ought  to  be  reversed,  and  that  judgment 
cannot  be  pronounced  for  the  Plainti£&  on  the  whole 
record,  on  the  ground  suggested. 

Your  Lordships'  question  renders  it  necessary  to  con- 
sider the  doctrine  on  which  the  case  of  Goodbume  v. 
Bowman  (c)  rests,  and  it  will  appear  on  consideration 
that  the  present  case  does  not  fall  within  the  principle 
on  which  that  case,  as  I  understand  it,  proceeded. 
The  declaration  in  Goodbume  v.  Baocman  was  for  a  libel. 
The  defendant  pleaded  the  general  issue  and  several 
special  pleas,  justifying  the  libel  as  true.  The  verdict 
was  for  the  Plaintiff  on  the  general  issue,  and  on  one  of 
the  pleas  of  justification ;  and  for  the  Defendant  on  the 
other  pleas.  The  Plaintiffs  applied  for  judgment  no» 
obstante  veredicto.  The  Court  were  of  opinion  that 
the  special  pleas  contained  a  confession  of  the  action, 
and  that  the  answer  set  up  was  insufficient  by  way  of 
avoidance.  But  it  was  observable  in  that  case,  that 
some  of  the  allegations  of  the  declaration  were  admitted 
by  implication  only,  and  not  in  express  terms ;  and  a 
doubt  might  be  suggested  whether  there  was  a  sufficient 
confession  of  ail  the  material  allegations  of  the  declar- 
ation. The  Court,  therefore,  went  on  to  say  (as  I 
understand  their  meaning),  that,  even  if  they  were  not 


(o)  9  Bing  532.,  2  M.  Sf  Scott,  700. 
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fuDy  confessed  by  the  special  pleas,  yet,  inasmuch  as 
they  were  put  in  issue  by  the  plea  of  the  general  issue, 
and  had  been  proved  upon  the  trial,  and  a  verdict  given 
thereupon^  they  were  as  effectually  established  on  record 
as  if  directly  and  in  terms  confessed,;  and,  the  justi- 
fication being  bad  in  substance,  they  held  that  the 
Plaintiff  was  entitled  to  judgment  on  the  whole  record. 
But  the  present  case  is  different  No  question  is  made 
here,  whether  there  is  a  sufficient  admission  of  the 
material  allegations  contained  in  the  Plaintiff's  declar- 
ation :  but  the  ground  on  which  the  Plaintifis  are  not 
entitled  to  judgment  is,  that  the  Court  cannot  see  that 
the  avoidance  is  insufficient,  inasmuch  as  upon  an  ex- 
amination of  the  plea  set  out,  and  the  issue  raised  upon 
it,  the  Court  cannot  see  sufficient  ground  for  assuming 
the  falsity  of  the  allegation  of  notice  contained  in  the  plea. 
Now,  if  it  had  appeared  judicially  from  any  other  part 
of  the  record  that  the  plaintiffs  had  had  no  such  notice, 
the  case  of  Goodburne  v.  Bamrnan  would  have  furnished 
a  precedent  in  the  Plaintiffs'  favour.  But  I  see  nothing 
in  any  other  part  of  the  record  which  can  clear  up  the 
ambiguity  on  this  point,  the  finding  of  the  jury  re- 
specting notice  not  being  entitled  to  be  considered  as  a 
judicial  determination  on  that  point,  for  the  reasons 
adverted  to  in  a  former  answer. 

In  Uiis  state  of  the  case,  it  seems  to  me  that  the 
judgment  which  ought  to  be  pronounced  should  be 
simply  a  judgment  of  reversal,  which  will  leave  it 
open  to  the  parties  litigant  to  bring  a  new  action,  if  so 
advised. 


1840. 
GwTNirv 

BURNBLL. 


Coleridge  J.  I.  In  answer  to  the  first  question 
propounded  by  your  Lordships,  I  beg  to  state  that,  in 
my  opinion,  the  conduct  of  A.  /).,  in  the  case  supposed, 
was  a  breach  of  the  condition  of  the  bond.  Upon  this 
question  it  will  not  be  necessary  to  state  the  reasons  for 


1.  The  CM)1- 
lector'g  pay« 
ing  to  the  . 
account  of  a 
former  year, 
money  col- 
lected in  a 
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1840.  my  opinion  at  any  great  length.  The  bond  and  the 
condition  are  framed  to  secure  the  due  discharge  of  the 
duties  of  the  collector  in  his  office :  his  office  is  but  for 
a  year's  duration,  and  his  duty  (amongst  other  things) 
Bubeequent  ^  ^  P*^y  ^^  ^®  P^eceiver-General,  at  the  times  spe- 
year,  a  breach  cified,  the  monies  which  he  shall  collect  upon  the 
ti  £^^'  assessments  for  the  year,  in  discharge  of  those  assess- 
bond.  ments:   to  pay  them  in  discharge  of  the  arrears  of 

former  assessments  is  no  more  such  a  payment  than  to 
pay  them  on  any  private  account,   to  the  Receiver- 
General,  or  to  any  other  person,  would  be.     Whether 
this  were  done  with  or  without  the  participation  or  col- 
lusion of  that  officer  seems  to  me  immaterial.     The 
condition  is  broken,  if,  with  the  knowledge  and  by  the 
act  of  the  collector,  in  whole  or  in  part,  the  monies  col- 
lected are  not  paid  in  discharge  of  that  assessment  under 
which  they  were  collected. 
2.  Seizureand       2.  In  the  case  supposed  in  your  Lordships'  second 
d  ^ooda  f    question,  I  am  of  opinion  that  it  is  a  defence  to  the 
the  collector,    action  that  the  commissioners  did  not  before  suit  seize 

of  the  exiat-     ^nd  sell  the  lands  and  eoods  there  mentioned,  if  such 

enceofwhicb        .       ,       ,  ■  .  ,  mi  • 

the  comrois-    ^^^^lon  be  brought  against  the  surety.     Ihis  seems  to 

sioners  had  me  to  flow  as  a  necessary  and  direct  consequence  from 
knowl^re  ^®  language  of  the  first  proviso  in  the  thirteenth  sec- 
condition  pre-  tion  of  the  43  6. 3.  c.  99. :  and  I  can  give  no  efiect  to 

cedent  to  ^[^^^  proviso,  which  was  evidently  framed  to  make  a  dis- 
their  right  to.       5,  ,  ..ij  .      -     r  c 

proceed  tmction  between  the  pnncipal  and  surety,  m  favour  of 

against  the       the  latter,  unless  by  so  construing  it.     The  bond  is 

^^^^^'  taken  under  the  provisions  of  that  section ;  and  it  seems 

to  me  that  the  proviso  is  virtually  incorporated  in  the 

condition  of  the  bond,  and  that  it  limits  the  liability  of 

the  surety  to  the  making  good  the  deficiency  remaining 

after  sale  of  the  collector's  lands  and  goods.     Many 

reasons  in  support  of  this  view  of  the  case  occur  to  the 

mind,  and  have  already  been  suggested  in  the  printed 

judgments  formerly  delivered  in  the  case  now  before 
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factory  to  rely  on  the  unambiguous  language  of  the 

proviso  itself.     According  to  that,  the  surety  is  made      G'«'vnne 

liable  to  be  sued,  not  for  eoery  deficiency,  but  for  a  par-     Bubmbix. 

ticular  and  limited  deficiency,  ue.  that  which  shall  remain 

after  sale  of  the  lands,  tenements,  goods,  and  chattels  of 

the  collector.     That  liability  only  he  must  be  taken  to 

have  contemplated  when  he  sealed  the  bond.     To  hold 

that  he  may  be  sued  before  sale,  for  the  general  deficiency, 

is  to  subject  him  to  a  difierent  and  enlarged  liability, 

and,  in  efiect,  to  expunge  the  proviso  from  the  statute. 

3.  I  am  equally  of  opinion  that  the  want  of  seizure  5.  Seizureand 

and  sale  by  the  commissioners  will  be  an  answer  to  the  ^^  ®^  IkoAa 

action,   although  they  had  no  knowledge   before  the  ^^  collector 

commencement  of  the  suit  of  the  existence  of  the  lands  of  the  exist- 

and  goods.     This  opinion  I  express  with  much  diflEi-  ^^eof  w^ich 

dence,  because  I  have  reason  to  fear  that  it  differs  from  gtonera  had 

that  entertained  by  some  of  my  brethren.     But  I  arrive  ^  nodoe  or 
,  .     .  ,      1       «    1  knowledge,  a 

at  It  upon  the  same  pnnciple  that  led  me  to  my  answer  condition  pre- 

to  your   Lordships'   second   question  —  the  principle,  cedent  to 
namely,  of  collecting  the  meaning  and  intention  of  the  But"the\ond 
statute  firom  the  unambiguous  expressions  used,  rather  in  suit  against 
than  firom  any  notions  which  I  may  entertain  of  what  is  ^^  «urety. 
just  or  expedient 

Having  considered  with  attention  and  respect  the 
reasons  that  have  been  stated  in  support  of  a  contrary 
opinion,  I  am  bound  to  say  that  they  have  not  satisfied 
my  mind.  The  question  arises  simply  on  the  construc- 
tion of  the  proviso  in  sect.  13.  before  referred  to:  in 
terms  it  is  silent  as  to  notice  to  the  commissioners,  or 
knowledge  had  by  them :  the  words  are  —  ^^  no  such 
bond  shall  be  put  in  suit  against  any  surety  for  any  de- 
ficiency other  than  what  shall  remain  unsatisfied  after 
sale  of  the  lands,  &c.,  of  such  collector,  in  pursuance 

(a)  See  Cottiru  v.  Owynne,  640. ;  Gwfnne  v.  Bumell, 
9  Bingh.  544. ;  2  M.  S^  Scott,      2  New  CasM,  7.>  2  Scott,  I6. 
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and  by  virtue  of  the  directions  and  powers  given  to  the 
commissioners  by  this  act:''  and  the  question  is,  whe- 
ther these  words  are  to  be  understood  as  if,  instead  of 
them,  the  statute  had  said  —  *^  all  lands,  &c.  of  such 
collector,  of  the  existence  whereof,  or  otherwise,  the 
said  commissioners  shall  have  been  apprised  by  the  said 
surety  before  the  commencement  of  such  suit."  This 
is  the  question :  and  the  test  by  which  I  think  it  ought 
to  be  tried  is  this  —  whether  this  addition  is  a  necessary 
implication  from  the  words  already  used,  in  order  to 
give  them  a  sensible  meaning  and  effect  If  by  this 
test  I  can  see  that  the  proposed  addition  is  already 
necessarily  contained,  although  not  expi^essed  in  the 
statute,  it  is  of  course  not  the  less  cogent  because  not 
expressed.  But  I  cannot  concede  that  we  are  at  liberty, 
upon  any  ground  whatever,  to  add  a  new  term  to  the 
statute.  In  saying  this,  I  am  not  unmindful  of  the 
dicta  to  be  found  in  our  books,  nor  of  decisions  upon 
old  statutes,  which  seem  to  warrant  a  more  free  dealing 
with  the  written  law ;  and,  whenever  acts  of  parliament 
shall  again  be  framed  with  the  generality  and  concise- 
ness with  which  the  legislature  spoke  some  centuries 
since,  it  may  be  fit  to  consider  the  soundness  of  that 
principle  of  interpretation  which  they  involve :  but  it  is 
enough  to  say  that  it  is  wholly  inapplicable  to*a  modern 
statute,  in  which  the  legislature  is  careful  to  express  all 
it  intends  in  so  many  words  that,  to  go  beyond  their  ne- 
cessary implication  is  to  make,  not  to  interpret,  law.  The 
principle,  then,  on  which  I  rely  will  not  let  in  the  con- 
sideration of  particular  circumstances  in  each  case,  or  a 
regard  to  a  greater  or  less  degree  of  convenience,  a 
more  or  less  complete  effect  to  be  given  to  the  pre- 
sumed intent  of  the  legislature.  Nothing,  in  short, 
which  is  founded  on  what  the  legislature  might  better 
have  done,  nor  simjily  even  what  the  legislature  in- 
tended ;  the  sole  legitimate  inquiry  is,  I  conceive,  what 
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intention  is  to  be  found  in  the  words  of  the  act,  ex- 
pressed or  implied :  unless  by  words  written  or  words 
necessarily  implied,  and  therefore  virtually  written,  the 
intention  has  been  declared,  we  cannot  give  effect  to  it. 

Now,  that  the  words  are  sensible  by  themselves,  as 
read  without  any  implied  addition,  nay,  that,  the  pro- 
Tiso  being  framed  confessedly  for  the  benefit  of  the 
surety,  the  absence  of  the  proposed  addition  will  more 
largely  efiectuate  its  general  intent,  can,  I  think,  scarcely 
be 'denied.  The  argument,  indeed,  takes  another  di- 
rection —  that  it  is  necessary  to  qualify  or  restrain  the 
proviso  by  implying  the  necessity  of  knowledge  in  the 
commissioners,  in  order  to  prevent  the  words  from 
having  their  full  natural  operation,  because  that  would 
defeat  the  very  object  of  the  section  itself.  This  seems 
to  me  avowedly  to  be  an  alteration  of  the  statute,  and, 
therefore,  I  should  not  feel  removed  from  my  position, 
if  I  were  to  concede  that  the  effect  of  my  interpretation 
would  be  that  which  is  alleged.  I  am  not,  however, 
driven  to  such  a  concession :  if  the  commissioners  do 
their  duty,  they  will,  before  the  appointment  of  col- 
lectors in  any  of  the  three  modes  pointed  out  by  the 
ninth,  thirteenth,  and  fourteenth  sections  of  the  statute, 
and  before  the  admission  of  any  persons  to  be  sureties, 
take  care  to  inform  themselves  of  the  properties  of  the 
collectors,  in  such  a  manner  as  to  prevent  any  practical 
difficulty  arising  from  the  proviso.  I  observed,  in  pass- 
ing, that,  though  there  are  three  modes  of  appointment 
mentioned  in  the  statute,  and  in  one  of  them  the  com- 
missioners themselves  are  the  parties  to  select  the  col- 
lector, yet  the  same  form  of  condition  and  the  same 
proviso  applies  to  all ;  —  a  circumstance  not  without  its 
weight  in  respect  of  the  argument  founded  on  the  differ- 
ence as  to  the  knowledge  of  the  circumstances  of  the 
collector,  which  it  is  said  may  be  presumed  to  exist 
between  the  commissioners  and  the  sureties. 
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I  do  not  notice  in  detail  the  diflferent  suggestions 
which  have  been  made  in  favour  of  the  qualified  inter- 
pretation of  the  proviso,  and  which  are  founded  on 
considerations  of  inconvenience  or  liability  to  fraud  in 
the  literal  one ;  because  my  argument,  if  a  sound  one, 
denies  the  admissibility  of  any  such  considerations.    But 
one  argument  that  has  been  used  demands  an  answer. 
It  is  said  that,  the  proviso  being  for  the  benefit  of  the 
surety,  justice  requires  that  he  should  inform  the  com- 
missioners of  those   circumstances   which    bring   him 
within  its  reach.     I  own  this  appears  to  me  to  beg  the 
question,  or  to  misrepresent  the  situation  of  the  parties: 
—  if  my  contract  has  only  been  to  be  answerable  for 
what  shall  remain  after  seizure  and  sale  of  my  principal's 
property  —  if  you  cannot  sue  me  for  any  thing.  tOl  yoo 
have  exhausted  that  primary  fund  —  what  principle  of 
justice  requires  that  I  should  undertake  the  responsi- 
bility of  discovering  that  fund  ?  why  am  I  to  help  yon 
to  the  performance  of  this  condition,  which  is  to  give 
you  a  right  of  action  against  myself?    If,  indeed,  it  can 
be  shewn  that  I  collude  with  my  principal,  or  take  any 
step  to  conceal  or  make  away  with  his  property,  any 
presumption  may  properly  be  made  against  me.     Some- 
thing analogous  to  this,  though  not  expressly  in  point, 
is  the  course  of  decisions  with  regard  to  the  landlord's 
re-entry   under  the  4G.2.  c.  28.,  where  no  sufficient 
distress  is  found  on  the  premises; — the  burden  of  search 
in  every  part  of  the  premises,  and  of  proof  that  no  dis- 
tress was  there,  is  cast  on  the   landlord :  but,  if  the 
tenant  is  shewn  to  impede  such  search  in  any  way,  the 
presumption  immediately  shifts,  and  is  cast  upon  the 
tenant 

I  cannot  but  feel,  in  conclusion,  that  the  argument  on 
the  other  side  is  but  a  disguised  attempt  to  alter  a  law 
which  is  thought  to  be  imperfectly  expressed.  To  do 
tliis  is  always  unjust  in  the  particular  case,  because  it 
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tween  the  parties,  and  unsound  in  legal  principle.     My 
sense  of  the  practical  importance  of  this  doctrine  must 
be  my  excuse  for  having  troubled  your  Lordships  so 
long  with  my  answer  to  the  third  question. 

4.  In  answer  to  your  Lordships*  fourth  question,  I  beg  4.  Defendant 
to  state  that,  in  my  opinion,  on  the  facts  supposed,  the  ^°^T  ^A 
issue  raised  by  the  rejoinder  ought  to  be  found  for  the  issue  raised 
Defendant.     The  allegation  and  denial  of  notice  in  the  by  ^  ^' 
plea  and  replication  appear  to  me  immaterial:  the  re-  ^^^ 
joinder,  therefore,  rightly  passed  them  over,  and  tendered 

the  issue  on  that  which  was  material  —  on  which  there 
has  been  a  sensible  finding  by  the  jury. 

5.  As  a  judgment,  non  obstante  veredicto^  is  always  5.  Plaintiffs 
upon  the  merits,  and  assumes,  not  only  that  the  defence,  ^^^  entitled  to 
even  if  good  in  form  and  true  in  fact,  is  bad  in  law,  but  ^^umte  vere- 
that  it  discloses  a  confession  of  the  Plaintiff's  case,  the  dieto  on  the 
binge  upon  which  the  answer  to  your  Lordship's  fifth  J"'*^""^ 
question  wiU  turn  must  be,  whether  the  rejoinder,  being  joinder. 

iff  the  supposition  (but  not  in  my  opinion)  bad  in  point 
of  law,  though  true  in  fa(;t,  also  confesses  the  remaining 
allegations  of  the  replication  which  it  has  not  denied. 
In  termSi  a  pleading  of  this  description,  which  merely 
selects  for  denial  one  of  many  facts  alleged  in  the 
previous  pleading,  admits  nothing  as  to  the  residue. 
For  the  purpose,  indeed,  of  trial  before  the  jury,  every 
thing  is  admitted  but  that  which  is  denied:  where, 
however,  the  fact  so  denied  and  found  is  immaterial,  a 
distinction  has  always  been  taken  between  a  pleading  of 
this  sort  and  one  which  confesses  and  avoids.  In  the 
case  of  Phmmer  v.  Lee  (a),  the  Court  of  Exchequer 
acted  upon  this  distinction.  The  same  distinction  in 
principle  appears  to  have  been  recognised  as  early  as  in  * 

the  case  of  Pitts  v.  Polehampton  (&),  in  which  Lord  HM 

(a)  2  JIf .  4f   WtUby,  495.,  (6)  1  Lord  Raym.  S90. 
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took  this  difference  —  that,  **  where  the  defendant's 
plea  confesses  the  duty  demanded  by  the  plaintiff,  and 
does  not  avoid  it  sufficiently,  if  the  issue  be  immaterial, 
KoA  found  for  the  plaitUifff  he  shall  have  judgment; 
but,  if  the  defendant's  plea  goes  in  discharge  of  the 
action,  and  the  issue  is  taken  immaterially,  and  verdict 
for  the  plaintiff  a  repleader  shall  be  granted."  I  there- 
fore beg  to  answer  this  question  in  the  n^ative. 

6.  In  the  case  of  Bennet  v.  Holbeck  (a),  Lord  Hde 
said  that  it  had  even  then  become  obsolete  for  the  Court 
of  King's  Bench  to  award  a  repleader  on  a  writ  of 
error :  and  it  has  ever  since,  I  believe,  been  the  under- 
stood practice  that  a  repleader  cannot  be  awarded  by  a 
court  of  error.  Your  Lordships  are  not  in  possession 
of  the  record :  and  I  do  not  see  how  you  can  carry  into 
effisct  that  which  judgment  of  repleader  is  intended  to 
produce.  This  judgment  directs  that  the  parties  re- 
plead, and  the  cause  begins  again  from  the  point  at 
which  the  defect  in  the  pleading  appears :  it  is  calcu- 
lated, therefore,  to  bring  them  to  a  material  issue  in 
fact  or  law :  and  the  House  would  be  called  upon  to 
perform  the  functions  of  an  original  court  for  the  trial 
of  the  cause,  without  having  the  record  in  its  posses- 
sion, or  the  means  of  summoning  a  jury,  giving  day  to 
the  parties,  or  using  any  of  that  machinery  by  which 
in  the  courts  below  causes  are  regularly  carried  on  to 
judgment. 

7.  Your  Lordships'  seventh  question  is  new.  In  an- 
swering it,  I  must  assume  that  the  opinion  which  I  have 
ventured  to  express  in  answer  to  your  third  question  is 
erroneous,  and  also  that,  if  there  had  only  been  the  plea 
in  question  pleaded,  the  Court  below  should  have  directed 
the  parties  to  replead.  In  that  state  of  things,  as  I  have 
already  stated  that  I  think  your' Lordships  cannot  award 
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that  judgment,  I  see  no  other  course  that  would  have 
been  open  for  this  House,  but  simply  to  have  reversed 
the  judgment  for  the  Plaintiffs  pronounced  below.  The 
question  then  arises,  whether  the  fact  of  there  being 
other  pleas  and  other  issues  on  the  record  so  found  that 
upon  them  a  satisfactory  judgment  could  have  been  pro- 
nounced for  the  Plaintiffs  below  if  the  plea  in  question 
had  not  been  pleaded,  will  enable  this  House  now  to  pro- 
nounce that  judgment,  although  the  plea  in  question  be 
there,  and  the  issue  arising  on  it  not  disposed  of  satisfac- 
torily. Upon  principle  I  should  have  no  difficulty  in  an- 
swering this  question  in  the  negative.  The  plea  is  pleaded 
to  the  whole  cause  of  action.  In  what  way  a  material 
issue  raised  upon  it  may  be  disposed  of,  the  House  can- 
not at  all  anticipate  judicially :  it  may  be  for  the  De- 
fendant below ;  and,  if  so,  all  the  other  issues  become 
wholly  inmiaterial.  To  pronounce  judgment,  then,  as 
to  the  whole  record,  in  this  state  of  it,  is  to  exclude  one 
party  from  a  defence  on  which  he  relies,  to  prejudge  one 
defence  by  conclusions  drawn  from  the  demerits  of  other 
defences.  This  injustice  is  prevented  by  the  rule,  which 
I  have  always  considered  universal  and  inflexible,  that 
each  plea  is  to  be  looked  at  by  itself  for  all  purposes, 
except  where  by  reference  it  incorporates  any  of  the 
allegations  of  another.  If,  indeed,  the  House  saw  that 
the  issue  on  any  one  good  plea  was  in  favour  of  the  De- 
fendant, the  merits  of  the  other  pleas  might  be  disre- 
garded. But  that  is  only  because  they  then  become 
immaterial  as  to  the  final  issue  of  the  cause. 

I  have  stated,  that,  upon  principle,  this  did  not  ap- 
pear to  me  a  difficult  question.  But  I  am  aware  oF  the 
case  of  Goodbum  v.  Bowman  (a),  where  in  a  considered 
judgment  of  the  Court  of  Common  Pleas,  expressions 
are  to  be  found  at  variance  with  the  opinion  I  iiave  ex- 
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pressed.  I  feel  the  full  weight  of  that  high  author!^; 
but  I  am  bound  to  express  to  your  Lordships  the  opinion 
which  I  still  entertain ;  and  it  is  some  satisfaction  to  me 
to  observe  that  the  principle  on  which  I  rely  is  expressly 
asserted  in  the  same  judgment,  and  that  the  departure 
from  it,  which  I  cannot  acquiesce  in,  is  not  necessary  to 
the  decbion  then  made  by  the  Court 

Upon  the  whole,  therefore,  my  answer  to  this  question 
is,  that,  on  the  supposition  made,  the  judgment  bdow 
ought  to  be  simply  reversed. 


The  collector's 
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WnxiAMs  J.  1.  As  it  so  happens  (singulariy  enoi^ 
it  seems),  that,  upon  the  first  question  proposed,  there  is 
no  difference  of  opinion,  I  shall  trouble  your  Lord- 
ships very  shortly  in  answer  to  it.  I  think  that  the 
payment  of  part  of  the  money  received  by  the  collector 
for  the  year  1828  to  the  account  |or  service  of  former 
years,  was  a  clear  breach  of  the  condition  of  the  bond. 
It  seems  to  me  that  'such  application  of  the  money 
differs  in  no  respect  from  the  payment  by  the  collector 
of  any  other  debt  contracted  at  any  other  time  and  in 
any  other  manner. 

2.  The  answer  to  the  second  question  must  depend 
upon  the  true  construction  of  the  proviso  in  the  ISth 
section  of  the  43  G.  S.  c.  99.  That  section,  after  de- 
claring that  collectors,  if  required,  shall  find  good  and 
sufficient  security  by  bond,  in  the  manner  prescribed, 
has  the  following  proviso:  —  **  That  no  such  bond  shall 
be  put  in  suit  against  any  surety  or  suredes  for  any  de- 
ficiency other  than  what  shall  remain  unsatisfied  after 
sale  of  the  lands,  tenements,  goods,  and  chattels  of  such 
collector,  in  pursuance  and  by  virtue  of  the  directions 
and  powers  given  to  the  respective  commissioners  by 
this  act"  In  considering  the  true  intent  and  meaning 
of  this  proviso,  I  pass  by  the  opposite  inconveniences 
which  have  been  pressed  in  argument,  by  observing  that 
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they  may  probably  be  considered  as  balancing  each 
other.  Our  business^  however,  is  with  the  construction 
of  the  statute :  and,  if  that  be  ascertained,  consequences 
are  to  be  n^lected.  And  the  proper  construction  is,  to 
give  effect  to  the  intention  of  the  legislature  as  far 
as  possible ;  and,  if  there  be  provisions  seemingly  in^ 
consistent,  to  reconcile  them  so  as  to  further  that  inten- 
tion. This,  I  .apprehend,  is  true  generally,  and  will 
probably  not  be  doubted.  If,  however,  any  authorities 
be  requisite,  they  may  be  found  in  Comyn^s  Digest^ 
Parliament^  (R.  lO.)*  Now,  that  the  proviso  was  intro- 
duced expressly  for  the  benefit  of  the  surety,  seems  to 
me  to  admit  of  no  doubt ;  I  can  attribute  to  it  no  mean- 
ing or  effect  at  all,  except  that  be  the  object*  The 
language  seems  to  me  to  be  perfectly  plain  and  appro- 
priate. The  object  also  is  quite  consistent  with  the 
position  of  the  surety,  and  his  relation  to  the  principal; 
because  there  is  nothing  in  the  bond  in  question,  or  in 
that  relation,  to  raise  an  inference  that  the  former  should 
be  liable  except  upon  failure  of  the  latter.  The  proviso 
also  is  introduced  in  a  manner  equally  consistent  with 
this  view  of  the  subject.  In  the  earlier  part  of  the  sec- 
tion, the  liability  of  the  surety  is  described ;  and  then 
comes  the  proviso,  imposing  a  restriction  upon  that 
liability.  Except,  therefore,  the  application  of  the  lands 
and  goods  (if  any)  be  deemed  a  condition  precedent 
to  calling  upon  the  surety  to  make  good  '^  the  defi- 
ciency," no  effect  is  given  to  the  proviso,  and  it  might 
as  well  be  expunged  altogether.  Either  the  proviso 
does  impose  this  condition,  or,  in  my  opinion,  it  does 
nothing.  I  am  desirous  of  bringing  before  your 
Lordships  in  as  concise  a  form  as  possible  what  occurs 
to  me  upon  this  part  of  the  subject ;  it  has  been  pur- 
sued more  fully  and  in  detail  (if  that  should  be  thought 
worthy  of  reference)  on  a  former  occasion  (a). 

(a)  See  2  New  Cases,  9.,  2  Scott,  26. 
KK  2 
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I  have  before  obsecved  that  the  words  of  the  proviso 
seem  to  me  plain  and  unambiguous :  they  are  —  **iio 
such  bond  shall  be  put  in  suit  against  any  surety  or  sure- 
ties for  any  deficiency  other  than  what  shall  remain 
unsatisfied  after  sale  of  the  lands,  goods,"  &c.,  of  the 
collector;  that  is,  no  bond  shall  be  put  in  suit/or  the 
arrears  of  the  collector^  but  only  for  the  deficiency,  if  any, 
after  his  property  has  been  applied,  as  in  reason  and 
justice  it  ought,  to  discharge  those  arrears,  as  far  as  it 
will  go.  The  distinction  seems  to  me  to  be  obvious  and 
plainly  marked  between  the  collector  and  the  surety. 
By  the  fifty-second  section  (a),  which  contains  the  *^di- 


(o)  Sect.  52.  enacts,  "  That, 
if  any  such  collector  or  col- 
lectors shall  neglect  .or  refuse 
to  pay  any  sum  or  sums  of 
money  which  shall  he  hy  him 
or  them  received  as  aforesaid, 
as  in  and  by  this  act  is  directed, 
and  shall  dietain  in  his  or  their 
hands  any  money  received  by 
them  or  any  of  them,  and  not 
pay  the  same  at  such  time  as 
by  this  act  is  directed,  or  shall 
have  wilfully  refused  to  give 
an  account  to  such  commis- 
sioners as  aforesaid  of  the  sums 
by  him  or  them  collected  in 
manner  before  directed,  the  said 
respective  commissioners,  or  any 
two  or  more  of  them,  in  their 
nsspective  jurisdictions,  are  here- 
by authorized  and  impowered  to 
imprison  the  person  and  seize 
and  secure  the  estate,  as  well 
freehold  as  copyhold,  and  all 
other  estate,  both  real  and  per- 
sonal, of  such  collector  or  col- 
lectors to  him  or  them  belong- 
ing, or  which  shall  descend  or 
come  into  the  hands  or  pos- 
session of  his  or  Uieir  heirs, 
executors,    or    administrators. 


wheresoever  the  same  can  be 
discovered  and  found;  and  such 
commissioners  who  shall  so 
seize  and  secure  the  estate  of 
any  collector  or  collectors,  shall 
and  they  are  hereby  impowered 
to  appoint  a  time  for  a  meeting 
of  the  commissioners  for  such 
division,  city,  town,  or  place, 
and  there  to  cause  public  notice 
to  be  given  of  the  place  where 
such  meeting  shall  be  appointed, 
ten  days  at  least  before  sudi 
meeting;  and  the  commissioners 
present  at  such  meeting,  or  the 
major  part  of  them,  in  case  the 
accounts  of  such  collector  be 
not  duly  delivered,  or  the  monies 
detain^  by  any  such  collector  or 
collectors  be  not  paid  or  satisfied, 
according  to  the  directions  of 
this  act,  shall  be  and  are  hereby 
impowered  and  required  to  s^ 
and  dispose  of  all  such  estates 
which  shall  be  for  the  cause 
aforesaid  seized  and  secured, 
or  any  part  of  them,  to  satisfy 
and  pay  into  the  hands  of  the 
Receiver-General  the  sum  that 
shall  not  be  so  accounted  for, 
or  shall  be  so  detained  in  the 
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rections  and  powers"  alluded  to  in  the  proviso,  the 
commissioners  are  authorized  and  empowered  —  not 
required — to  make  sale  of  the  lands  and  goods  of  the 
collector.  Against  him,  therefore,  the  bond  may  be 
put  in  suit  before  sale ;  for,  he  is  not  within  the  benefit 
of  the  proviso ;  whereas  that  was  framed  expressly  for 
the  protection  of  the  surety,  and  he  (the  latter)  in  my 
opinion  cannot  be  sued  before  sale  made,  if  practicable. 
When  I  before  observed  to  your  Lordships  that  the 
language  of  the  proviso  seemed  to  me  to  be  free  from 
doubt,  I  was  not  unmindful  of  the  criticism  which  has 
been  made  upon  the  words  ^*  no  such  bond  shall  be  put 
in  suit,"  as  if  they  were  distinguishable  and  might  have 
a  difierent  meaning  from  **  no  action  shall  be  brought," 
or  *'no  proceedings  shall  be  had  or  taken."  I  am, 
however,  unable  to  perceive  any  distinction,  and  cannot 
but  think,  that,  both  in  common  parlance  and  in  legal 
acceptation,  the  terms  are  identical  and  have  precisely 
the  same  meaning.  That  they  would  be  so  understood 
in  a  popular  sense,  I  think  is  beyond  a  doubt;  and  that 
they  ought  to  be  so  understood  legally,  I  also  think.  I 
observe  that  Lord  TerUerden^  in  Peppin  v.  Cooper  (a), 
where  the  question  was  upon  this  same  act  of  parliament, 
uses  two  of  the  phrases  in  exactly  the  same  sense.  His 
Lordship,  whose  general  precision  and  accuracy  of  ex- 
pression are  well  known,  observes :  *^  I  am  clearly  of 
opinion  that  the  bond  might  be  '*  put  in  suit  without 
selling  the  goods  of  Peppin,  who,  in  this  case,  was  a 
mere  surety ;  for,  although  it  appears  on  the  face  of  the 
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hands  of  such  collector  or  col-* 
lectors,  their  hein^.  executors^ 
or  administrators  respectively^ 
together  with  the  reasonahle 
costs  and  charges  of  recovering^ 
raising,  and  paying  the  same ; 
which  costs  and  charges  shall 
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be  ascertained  and  settled  by 
the  said  commissioners,  and  the 
overplus  (if  any),  shall  be  re- 
stored to  the  person  who  owned 
the  estate  before  the  sale  there- 
of." 

(a)  StB.S^  Aid.  431. 
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bond  that  he  is  a  collector  also,  still  he  is  not  the  col- 
lector contemplated  by  the  act,  whose  goods  must  be 
sold  before  proceedings  are  had  upon  the  bond  against  the 
surety.     And,  what  is  the  distinction  between  ^  proceed- 
ings had  upon  the  bond'  and  'action  brought  upon  the 
bond?"'     Holroyd,  J.,  says:    '^  I  also  think  that  this 
bond  may  be  ptd  in  suit  against  the  surety,  although  it 
may  happen  that  another  person  has  been  jointly  ap- 
pointed a  collector,  without  first  selling  the  lands  and 
goods  of  that  person ;  for,  the  collector  contemplated 
by  the  act,  'vohose  goods  are  to  be  sold  prexuouslj/  to  the 
bond  being  jnd  in  suit,  is,  the  collector  who  has  made  de- 
fatdt!^    Having  mentioned  this  case  with  a  view  to  the 
understanding  of  the  expressions  upon  which   I  was 
commenting,  I  beg  leave  to  observe  that  I  would  by  no 
means  press  or  strain  any  inference  deducible  therefrom. 
I  am  quite  aware  that  it  is  no  authority  bearing,  upon 
the  present  case,  nor  anything  like  it.     The  decision 
merely  is,  that,  whereas  two  collectors  had  been  ap- 
pointed, and  one  only  had  made  default,  it  was  not 
necessary  to  sell  the  non-defaulting  collector's  lands  and 
goods  before  having  recourse  to  the  surety.     But  it  is, 
at  the  same  time,  undeniable   that  both  the  learned 
Judges  do  expressly  allude  (to  say  no  more)  to  the  sale 
of  the  defaulting  collector's  lands  and  goods  as  a  con- 
dition precedent  to  resorting  to  the  surety.     This  view 
of  the  subject  seems  to  be  in  conformity  to  what  was 
very  early  laid  down  upon  it.  (a) 


(a)  Magna  Charta,  ch.  8. 
''  How  sureties  shall  be  charged 
to  the  king." 

"  We  or  our  haUiffe  shall 
not  seize  any  land  or  rent  for 
any  debt,  as  long  as  the  present 
goods  and  chattels  of  the  debtor 
himself  be  ready  to  satisfy  there- 
fore. Neither  shall  the  pledges 
of  the  debtor  be  distrained,  as 


long  as  the  principal  debtor' is 
sufficient  for  the  payment  of 
the  debt.  And,  if  the  prin- 
cipal debtor  fail  in  payment  of 
the  debt,  having  nothing  where- 
with to  pay,  or  will  not  pay 
where  he  is  able,  the  pledges 
shall  answer  for  the  debt.  And, 
if  they  will,  they  shall  have 
the  rents  and  lands    of   the 
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3.  The  third  question  I  must  beg  leave  to  answer       1840. 

with  some  qualification ;  the  reason  for  which  I  hope  to        

make  apparent,  when,  in  answer  to  the  next  question,  I      ^twyhnb 
shall  have  to  consider  the  effect  of  the  rejoinder  to  the     Buritell. 
replication  to  the  plea  set  out,  the  finding  of  the  jury  3^  Seizureand 
thereon,  and  the  general  result  therefrom.     If  I  am  to  sale  of  lands 
suppose  that  the  commissioners  "  had  no  knaaiedge^^  ^  ^^to*^ 
after  due  and  reasonable  diligence  exerted  by  them  to  of  the  exist- 
ascertain  the  fact,  of  the  existence  of  lands  and  goods  ^^  ®f  which 
of  the  collector  which  they  might  have  seized  and  sold,  gioners  (due 
it  seems  to  me^  that,  under  such  circumstances,  a  good  and  reason- 
defence  could  not  be  made  by  the  surety*     If,  however,  f    .  ^"*8«*^ 

•'  •'  '  '  having  been 

.the  commissioners  *^  had  no  knaaaledge^^*  from  the  same  exerted  by 

cause  that  always  occasions  ignorance  —  simply,  not  ^f^  ^  aacer- 

trying  to  learn  —  I  think  there  may  be  a  good  defence,  jj^  „^  no^o^ 

from  the  fact  of  the  possession  of  lands  and  goods  by  or  knowledge, 

the  collector,  after  his  default  and  before  action  brought,  ^^  *  ^^^^}'  ^ 

o   ^  tion  precedent 

even  though  the  commissioners,  upon  the  supposition  to  their  right 
last  made,  were  ignorant  of  the  existence  of  either,  ^  proceed 
This  is  said  upon  an  assumption  at  present  (to  be  con-  ^^xy^ 
sidered  more  fully  presently)  that  neither  from  the 
statute,  nor  from  any  general  rule  of  law,  is  the  surety 
bound  to  give  any  notice,  or  furnish  any  knowledge 
(your  Lordships,  it  seems,  understanding  the  expressions 
to  be  equivalent,)  whatever,  to  the  commissioners,  of  the 
existence  of  lands  or  goods  of  the  collector*     I  will 
endeavour  to  explain  my  meaning  by  reference  to  the 
pleadings  themselves :  —  Suppose  the  plea  in  question  to 
have  stood  as  it  does,  omittbg  the  allegation  of  notice :  if 
the  replication,  by  appropriate  allegations,  had  shewn  rea- 
sonable diligence  in  the  commissioners  to  discover  lands 


debtor,  lintil  they  be  satisfied      can  shew  himself  to  be  acquitted 
of  that  which  they  before  paid      against  the  said  sureties," 
for  him,  except  that  the  debtor 
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found,  it  seems  to  me  that  such  replication  would  have 

been  an  answer  to  the  plea*     If,  on  the  other  hand,  the 

replication  had  merely  stated  that  the  commissioners 

bad  no  notice,  or  no  knowledge,  of  any  lands  or  goods, 

it  would,  in  my  opinion,  contain  no  answer  at  all,  and 

would  be  bad  on  general  demurrer. 

4.  Defendant       4.  The  fourth  question  raises  the  points  upon  which 

entiUed  to  a    g^  creata  difference  and  variety  of  opinion  unfortunately 
verdict  on  the       .^  ,       r    i  i  .  , 

issue  (if  any)  ®^^st  amongst  the  Judges :  and  m  my  answer  to  this 

raised  by  the  question,  I  adopt  the  supposition  contained  in  it,  vii. 
*  that  issue  has  been  joined  upon  the  rejoinder,  and  that 
upon  that  issue  there  is  a  finding  of  the  jury  in  the 
words  stated  in  the  question,  and  that  finding  is  in  its 
terms  for  the  defendant  below  :  whether  it  be  so  in 
substance,  remains  to  be  considered.  And  for  this 
purpose,  it  may  be  necessary  to  advert  to  the  course 
and  state  of  the  pleadings  from  the  plea  in  question 
downwards.  ' 

That  plea  alleges,  that  before  the  exhibiting  of  the 
bill,  the  collector  had  Jands  and  goods  within  the  juris- 
diction of  the  commissioners  which  might  have  been 
seized,  &c^  of  which  the  Plaintiffs  had  notice.  The 
replication  thereto  is,  that  the  collector  had  no  lands  of 
which  the  Plaintiffs  had  notice,  and  that  all  the  goods 
of  which  the  Plaintiffs  had  notice  were  seized  and  sold, 
and  that,  after  such  seizure,  there  were  no  goods,  &c., 
of  which  the  Plaintiffs  had  notice,  liable  to  be  seized, 
&c.  •  The  rejoinder  (dropping  all  mention  of  notice) 
» states,  that,  after  failure  by  the  collector,  he  had  lands 
which  ought  to  have  been  seized  and  sold,  and  that  all 
the  goods,  &c.  of  the  collector,  at  his  failure,  which 
could  and  might  have  been  discovered  and  found,  were 
not  seized  and  sold;^and  concludes  to  the  country:  and 
the  Plaintiffs  add  the  similiter.  And,  how  far  the  facts 
contained  in  that  rejoinder,  and  the  corresponding  find- 
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ing  of  the  jury,  amount  to  a  defence»  without  the  fact  of 
the  Plaintiffs  below  having  notice  of  such  lands  and 
goods,  is  the  question :  and  ^hat,  perhaps,  may  be  tried 
as  conveniently  as  in  any  other  manner  by  examining 
whether  the  plea  in  question  would  have  been  a  good*  de- 
fence to  the  action,  if  the  allegation  of  notice  had  been 
omitted  altogether.  The  statute  is  entirely  silent  upon 
the  subject  The  proviso,  in  especial  aid  and  pro- 
tection of  the  surety,  contains  no  allusion  to  notice  from 
him  being  requisite :  nor  is  there,  in  my  opinion,  any 
thing  in  the  relation  of  the  surety  to  his  principal  re- 
quiring any  such  notice  from  him.  The  language  of 
the  fifty-second  section  —  ^*  wheresoever  the  same  can 
be  dis^vered  and  found"  —  to  which  reference  has 
been  made  upon  this  part  of  the  case,  seems  to  me  to 
have  relation  merely  to  the  powers  of  the  commissioners 
in  the  pursuit  of  the  property  of  the  collector,  and  to 
enlarge  those  powers.  I  cannot  think  that  it  bears 
upon  the  question  of  notice  from  the  surety,  or  that  it 
is  possible  to  construe  the  meaning  of  the  ex[A*essioD  to 
be,  that  such  property  as  the  commissioners  had  not 
notice  of  from  the  surety  must  be  deemed  property 
*^that  could  not  be  discavei^ed  andfound!^  And  more- 
over, when,  it  may  be  asked,  is  notice  to  be  given  by 
the  surety  ?  It  is  not  pretended  that  any  is  due  to  him ; 
and,  accordingly,  the  first  information  he  will  receive  of 
the  failure  of  his^  principal,  and  his  own  liability,  will 
probably  be  the  service  of  the  writ. 

But,  further,  it  seems  to  be  material  to  ascertain 
what  the  rule  of  law  generally  is  with  respect  to  the* 
necessity  of  averring  notice.  And,  upon  this  point,  I 
take  it  to  be  clear,  that,  where  a  fact  lies  equally  within 
the  knowledge  of  both  parties,  the  party  pleading  need 
not  aver  notice  to  the  other ;  and  still  less  is  it  neces- 
sary, where  the  means  of  knowledge  are  more  especially 
within  the  reach  of  that  other.     Upon  a  point  I  pre- 
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same  hardly  qaestionable^  I  should  be  aony  to  weary 
your  Lordships  with  unnecessary  citati<ni>  and  will, 
therefore^  refer  generally  to  the  case  of  CMer  ▼. 
Southern*  (a)  As  this  point,  however,  seems  to  me  to 
have  an  important  bearing  upon  the  whole  subject,  I 
will  refer  more  particularly  to  one  case  only  of  some 
notoriely,  in  which  this  question  arose.  I  allude  to  the 
case  of  Bex  v.  Hdland  (d),  which  was  an  information 
against  the  defendant,  with  others,  for  malversations  in 
office  whilst  one  of  the  Council  at  Madras^  for  not 
having  foreseen  and  provided  against  the  outbreak  of 
Tippoo  Sultaun.  The  seventh  count  of  that  inform- 
ation charged,  especially,. that  the  defendant  had  not 
sent  notice  of  the  rupture  between  the  Sultaun^nd  the 
East  India  Company  to  the  Governor  at  one  place  and 
to  a  General  at  another.  To  the  information  there  was 
a  general  demurrer;  and  the  objection  to  the  seventh 
count  was,  that  there  was  no  averment  of  notice  to  the 
defendant  of  the  rupture  which  he  was  charged  with 
not  notifying  to  others.  The  Court,  observing  that  the 
case  was  one  of  great  importance,  took  time  to  consider 
of  their  judgment,  which  Lord  Kenyan  afterwards  de- 
livered. Upon  this  point  he  is  reported  to  have  said : 
*^  The  objection  (that  is,  to  the  seventh  count),  that 
notice  to  the  defendant  is  not  sufficiently  averred, 
seemed  to  be  pretty  much  abandoned  by  the  defend- 
ant's counsel,  in  consequence  of  what  fell  from  the 
Bench  in  the  argument.  The  rules  stated  by  Mr. 
Wood  in  his  argument,  seemed  to  shew  the  true  grounds 
upon  which  notice  is  or  is  not  required  to  be  averred.'' 
And,  upon  reference,  it  will  be  found  that  the  rule 
which  received  the  matured  approbation  and  adoption 
of  the  Court,  is  thus  laid  down :  —  ^*  Notice  here  merely 


(a)  1  Saund.  117'^  and 
note  (2)  by  Serjeant  WiUiams, 
dnd  to  2  Saund.  62.  o.^  n.  (4). 


(6)  5  T.  R.  607. 
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means  knowledge  (as  your  Lordships  understand  it  in 
this  case) ;  and,  where  the  mattei'  is  as  much  in  the 
knowledge  of  the  defendant,  or  more  than  in  any  other 
person,  the  law  presumes  that  he  had  knowledge. 
16  Vin.  Abr.  ^Notice;  (A.  2.),  pi.  10.,  — *  None  is 
bound  by  the  law  to  give  notice  to  another  of  that  which 
that  other  person  may  otherwise  inform  himself  of;' 
and  in  pi.  12.  —  ^Notice  is  not  necessary  where  the 
thing  lies  as  much  in  the  cognizance  of  the  one  as  the 
other.'  Now,  here  (continued  the  late  very  learned 
Baron)  all  the  facts  of  which  the  defendant  should 
have  had  notice,  are  of  such  a  nature  that  it  was  his 
duty,  as  a  member  of  the  council  at  Madras^  to  know 
them." 

It  remains,  therefore,  to  consider  how  the  matter 
stands  as  between  the  surety  and  the  commissioners  in 
this  particular;  and,  in  so  doing,  I  shall  reject  all 
attempts  at  an  inference  arising  from  general  proba- 
bilities (such  as  the  care  and  foresight  of  the  surety  in 
entering  into  the  engagement,  or  the  contrary  —  what 
inquiries  he  might  or  might  not  make  into  the  substance 
of  his  principal,)  as  utterly  precarious  and  insecure. 

It  seems  to  me  that  our  duty  is  to  examine  what  and 
with  whom  the  means  of  knowledge  are,  according  to 
the  provisions  of  the  act  of  parliament  itself.  Now,  so 
far  as  the  surety  is  concerned,  the  statute,  as  might  be 
expected,  is  silent  as  to  the  recommendation  of  caution 
or  means  of  information  :  he  is  left  to  himself.  With 
the  commissioners,  however,  the  case  is  otherwise.  By 
the  ninth  section,  they  are  to  appoint  assessors,  who  are 
to  act  upon  oath,  and  moreover  are  to  be  charged  and 
instructed  by  the  commissioners  in  the  requisites  for 
discharging  their  duty.  Further,  by  the  same  section, 
the  assessors  are  to  return  two  or  more  aJble  and  sufficierU 
persons  of  the  .places  for  which  the  assessors  act,  to  be 
collectors.    It  seems  to  be  clear,  therefore,  that,  in  the 
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due  performance  of  their  daty,  the  assessors  are  boimd 
to  inquire  into  the  suflSciency  of  the  persons  retumedy 
including,  of  course,  their  substance  and  property:  and, 
if  the  matter  had  rested  here,  it  might  perhaps  have 
been  not  unreasonably  considered  as  a  statutory  mode 
pointed  out  to  the  commissioners  of  ascertaining  by 
deputed  autiiority  the  means  of  the  persons  to  be  ap- 
pointed.    But  the  section  goes  further,  and  enacts  that 
the  persons  so  returned  by  the  assessors  are  to  be 
appointed  by  the  commissioners;  and,  as  persons  are 
presumed  to  do  their  duty  (and  particularly  when  acting 
upon  oath,  for  the  cqmmissioners  also  are  sworn),  it 
must  be  taken  as  against  them  (the  commissioners)  that 
they  became  acquainted  with  the  property  of  the  per- 
sons about  to    be  appointed,  and   of   this  collector, 
amongst  the  rest;  and  this  supposition  and  construction 
is  the  more  probable  and  reasonable,  because  the  col- 
lector is  not  required  by  the  thirteenth  section  to  find 
security  at  all  events,  but  only  if  required  by  the  com- 
missioners.    This,  therefore,  seems  to  imply  thait  the 
commissioners  ought  to  inquire  in  each  case,  or  else  bow 
can  they  exercise  a  discretion  as  to  requiring  or  dis- 
pensing with  security  in  the  case  of  each  appointment  ? 
And  why,  then,  is  notice  to  be  required  from  the  surety 
to  those  who,  by  the  very  supposition  of  having  done 
their  duty,  have  acquired  knowledge  already  ? 

I  have  mentioned  at  the  outset  that  my  answer  to  this 
question  proceeds  upon  the  supposition  that  there  is  an 
issue  joined,  and  that,  too,  in  the  terms  of  die  rejoinder 
to  the  replication  to  the  plea  set  out.  I  must,  however, 
take  leave  to  state  to  your  Lordships  that  I  entertain 
great  doubt  (to  say  no  more)  whether  there  be  any  issue 
joined  at  all ;  because  there  certainly  is  not  an  affirma- 
tion and  denial  of  the  same  Jact  or  facts  in  that  replica- 
tion and  rejoinder,  except,  indeed,  all  that  is  alleged  in 
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the  replication  about  notice  can  be  considered  as  wholly        1840. 
without  meaning,  which  it  seems  very  difficult  to  say.  

Upon  the  whole,  it  seems  to  me  that  this  case  is  Gwynnb 
brought  abundantly  within  both  or  either  of  the  rules  Bubnbll. 
or  conditions  dispensing  with  the  necessity  of  averring 
notice.  When,  therefore,  I  find  that  the  rejoinder  con- 
tains the  same  allegations  which  would  have  been  suf- 
ficient to  make  the  plea  good  and  a  defence  to  the 
action,  and  that,  on  the  issue  (in  the  terms  stated  in 
the  question)  raised  upon  the  rejoinder,  the  finding  is 
for  the  defendant  below,  my  opinion  is  that  the  issue 
ought  to  be  found  for  him.  It  is  true  that  the  jury  do 
also  find  (in  the  manner  stated)  *^  that  the  commissioners 
had  not  notice."  But  it  is  to  be  observed,  first,  that 
this  fact  is  not  included  in  the  bsue,  and  next,  that, 
admitting  the  finding  of  such  a  fact  to  be  within  the 
competence  of  the  jury,  it  is  not,  without  more  (for  the 
reasons,  such  as  they  are,  already  given  at  a  length,  I 
fear,  inconvenient  to  your  Lordships),  available  for  the 
Plaintiffs  below.  This  circumstance,  therefore,  does  not 
affect  the  conclusion  at  which  I  have  arrived,  and  which 
is  as  above  stated. 

5.  To  avoid  repetition,  I  have  endeavoured  to  bring  5.  Plaintiffs 
together,  in  answer  to  the   third  and  last  questions,  not  entitled  to 
almost  all  that  occurs  to  me  upon  the  whole  subject.  o6#ton/c  vere- 
And,  from  those  answers,  it  is  obvious  that  my  opinion  dicto  on  the 
is  against  a  part  of  the  suppositions  contained  in  this  u^"^'^^*  . 
(the  fifth)  question.    Adopting,  however,  as  I  am  bound  joinder. 
to  do,  those  suppositions,  my  answer  is  still  in  the  nega- 
tive; because,  first,  I  do  not  think  there  is  any  such 
admission  as  that  alluded  to ;   and,  next,  if  there  be, 
that  the  consequence  would  follow  that  judgment  non 
obstante  veredicto  can  be  entered  for  the  Plaintiffs  below. 
It  surely  cannot  be  carried  to  the  extent  of  admitting 
no  notice  or  knowledge,  after  due  means  used  to  obtain 
it.     Differing  as  I  have  the  misfortune  to  do,  from  my 
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brother  UMedale  upon  the  point  of  notice,  I  Bgcet 
entirely  with  bis  observations  upon  this  part  of  the  case 
in  the  Court  below.  He  is  thus  reported  —  2  Jfeao 
Cases,  49.,  2  Scott^  62.  *<  The  plaintifi  may  contend 
that  they  are  entitled  to  judgment  turn  obstante  veredicto, 
but  there  seems  a  great  difficulty  in  saying  that;  for, 
the  rejoinder  is  not  one  which  shews  that  the  defendant 
has  no  defence  on  the  whole  case,  which  is  the  ground 
of  entering  a  judgment  for  the  plaintiff  in  such  case. 
The  finding  of  the  jury  that  the  collector  had  lands,  is 
not  like  an  allegation  which  furnishes  no  defence;  but 
it  is  part  of  an  allegation  which  coupled  with  something 
else  would  constitute  a  defence ;  and  that  something  else 
is  imperfect  and  does  not  form  part  of  the  issue  which 
the  jury  ought  to  try,  and  if  found  one  way  would  shew 
there  was  a  defence,  but  in  the  other  way  not." 

6.  If,  as  is  certainly  done  continually,  a  venire  de  novo 
may  be  awarded  by  a  court  of  error,  it  seems  difficult 
to  assign  any  very  good  reason  why  it  may  not  award  a 
repleader.  My  learned  brothers,  however,  have  almost 
all  expressed  an  opinion  that  it  cannot  be  done.  Lord 
Hale  in  Bennet  v.  Holbech  (a),  is  reported  to  have  said, 
after  referring  to  many  cases  in  which  a  repleader  had 
been  awarded,  **  that  it  is  obsolete,  and  not  in  use  at  . 
this  day."  The  books  of  practice  assume  that  it  cannot 
be  done ;  and  I  cannot  find  any  instance  of  the  revival 
of  the  usage  since  the  time  of  Lord  Hale.  I  am  not 
prepared  to  say,  therefore,  that  a  repleader  can  be 
awarded. 

7.  The  latter  part  of  the  seventh  question  has  been, 
in  substance,  answered  by  what  I  have  already  said  upon 
the  fifth,  viz.  that  the  other  pleas,  or  the  issues  found 
thereon,  do  not  in  my  opinion  contain  a  sufficient  con- 
fession or  afford  sufficient  proof  whereon  to  found  s 


(a)  2  Saund.  319.  a.,  2  Lev.  12. 
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jadgment  for  the  PlaintiflP  upon  the  whole  record.  The  1840. 
earlier  part  involves  in  it  the  resalt  of  the  whole  inqairy, 
which  is,  in  my  opinion,  that  the  judgment  of  the  Court 
below  ought  to  be  reversed :  but,  inasmuch  as  there 
does  not  appear  to  be  any  appropriate  issue  whereon  to 
sustain  the  findmg  of  the  jury  in  favour  of  the  Defendant, 
which  otherwise  would  have  entitled  him  to  it»  I  do  not 
think  that  judgment  can  be  pronounced  for  him. 

Gurnet,  B.     1.  It  appears  by  the  special  verdict,  to  i.  Collector's 

which  the  first  question  refers,  that  A.  B.  was  duly  ap-  Paying  to  the 

pointed  collector  of  the  assessed  taxes  for  the  year  1 828 ;  fanner  year* 

and  that  the  Defendant  below  duly  entered  into  a  bond  money  col- 

with  a  condition  for  payment  by  A*  B.  to  the  Receiver-  ^^  ^  * 
'^  ^  ^  BiUMequent 

General  of  the  taxes  of  all  the  sums  collected  and  re-  year«  a  breach 

ceived  by  him  and  which  came  to  his  hands  as  collector  ^f  ^  oondi- 
for  the  year  1828;  but  that  he  did  not  pay  all  those  ^^^  ^  ' 
sums  to  the  account  or  service  of  that  year,  but  a  part 
only,  and  the  residue  he  ^  paid  to  the  account  or  service 
of  former  years  for  which  he  had  been  collector,  —  for 
which  former  years  the  party  in  this  cause  was  not 
surety.  The  plain  and  necessary  result  from  this  state- 
ment is,  that  A.  B.  violated  his  duty,  and  that  the  bond 
is  forfeited.  The  appointment  is  for  the  year  1828. 
The  duty  under  that  appointment  is  confined  to  that 
year.  The  bond  is  for  the  due  performance  of  his  duty 
for  that  year.  It  was  his  duty  to  apply  the  collection 
of  that  year  to  the  account  or  service  of  that  year.  The 
application  of  any  part  of  the  money  collected  under  the 
assessments  of  that  year,  to  cover  any  deficiency  in  any 
former  year,  is  just  as  much  a  breach  of  his  duty,  and  a 
forfeiture  of  this  bond,  as  if  he  had  paid  the  money  to 
any  other  creditor,  or  lost  it  at  the  gaming  table.  The 
suretyship  was  for  the  conduct  of  the  collector  in  the 
year  1828,  and  no  other.  Neither  the  collector  nor  the 
surety  was  contemplated  in  any  other  character  than  as 
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1840*  collector  and  surety  for  that  year.  The  collector  for 
the  former  year  might  have  been  different ;  the  sureties 
for  the  former  year  Hoere  different :  but  these  circum- 
stances cannot  make  any  difference  in  the  consideration 
of  this  question. 
2.  and  3.  2,  3.  The  second  and  third  qui^stions  are,  whether 

Seizure  and  tjjjs  action  can  be  maintained  against  the  surety  until  the 
and  goods  of  commissioners  shall  have  sold  the  lands,  goods,  and 
the  collector^  chattels  of  the  collector  within  their  jurisdiction ;  and 
*  ^\  ^V\^  your  Lordships  have  propounded  questions  to  the  judges 
the  right  of  founded  upon  the  different  suppositions  of  the  commis- 
the  commia-  sioners  having  and  not  having  notice  of  that  fact, 
ceed  against  ^  ^™  ^^  opinion,  that,  if  the  collector  had  lands,  goods, 

the  surety  —   and  chattels  within  the  jurisdiction  of  the  commissioners, 

r  J  ^    ^^    ^^^1  could  not  put  the  bond  in  suit :  and  I  do  not  think 

had  notice  or  .      . 

knowledge        that  their  right  of  action  is  affected  by  their  knowledge 

that  he  pos-     or  their  ignorance.     The  statute  43  G.  3.  c.  99;  s.  13, 
n^,^  directs  the  security  to  be  given  by  the  collector,  with 

the  two  sureties,  by  a  joint  and  several  bond :  and  directs 
that  every  such  bond  given  by  way  of  such  security, 
shall  be  prosecuted  by  the  commissioners  on  any  failure 
or  de&ult  of  the  collector :  *^  Provided  always  that  no 
such  bond  shall  be  put  in  suit  against  any  surety  for 
any  deficiency  other  than  what  shall  remain  unsatisfied 
after  sale  of  the  lands,  tenements,  goods,  and  chattelft|Of 
such  collector,  in  pursuance  and  by  virtue  of  the  direc- 
tions and  powers  given  to  the  respective  commissioners 
by  this   act."     If,  therefore,  the   collector   has  lands, 
tenements,  goods,  or  chattels,  I  think  that  the  sale  of 
them  by  the  commissioners  is  a  condition  precedent. 
This  proviso  holds  out  to  the  persons  who  become  sure- 
ties for  collectors,  that  they  shall  not  be  resorted  to 
until  all  the  means  of  payment  from  the  property  of  the 
collector  shall  have  been  exhausted.     And  if  that  be 
not  fulfilled  to  the  very  letter,  I  think  that  the  surety 
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does  not  receiye  the  security  or  advantage  which  is  held 
out  to  him  by  this  proviso. 

I  admit  that  this  question  of  knowledge  is  not  free 
from  difficulty.  It  may  be  said  that  a  fact  of  which  the 
commissioners  are  ignorant,  is  the  same  as  a  fact  that  does 
not  exist.  The  special  verdict  upon  which  these  ques- 
tions are  founded,  however,  shews  that  the  ignorance  of 
the  commissioners  in  this  instance  arose  from  a  want  of 
due  diligence,  as  the  jury  found  that  the  collector  had 
lands  and  goods,  and  that  the  commissioners  had  rea- 
sonable grounds  for  believing  that  he  had.  Another 
observation  serves  to  shew  that  knowledge  or  ignorance 
does  not  enter  into  this  question.  If  knowledge  be 
necessary,  it  must  be,  I  apprehend,  the  knowledge  of 
the  two  or  three  commissioners  who  are  the  obligees  in 
the  bond.  The  commissioners  consist  of  a  large  num- 
ber of  persons :  it  may  happen  that  these  two  or  three 
persons  may  be  utterly  ignorant;  whereas  a  hundred 
and  fifty  others  may  have  entire  and  perfect  knowledge. 
The  act  of  parliament  does  not  require  that  the  know- 
ledge shall  be  brought  home  to  the  obligees  of  the  bond, 
nor  even  to  the  commissioners,  or  any  of  them ;  and  I 
do  not  think  that  that  can  be  superadded.  It  is  the  safer 
and  the  sounder  construction  of  the  act,  to  consider  this 
as  an  absolute  condition  precedent 

In  discussing  this  point,  it  has  been  remarked  that  the 
fifty-second  section,  to  which  the  proviso  refers,  does 
not  make  the  proceeding  by  the  commissioners  against 
the  collector  computsory — that  it  merely  impctaers  the 
commissioners  to  proceed.  I  have  given  the  fullest  con- 
sideration to  this  argument ;  but  it  does  not  appear  to 
me  to  be  satisfactory.  The  fifty-second  section  tm- 
pawers  the  commissioners  to  seize^  and  requires  them  to 
sell  the  collector's  property.  The  thirteenth  section,  I 
think,  peremptorily  requires  that  the  commissioners  shall 
exercise  that  power  before  they  resort  to  the  surety.    It 
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may  be  gaid  that  this  constraction  of  the  statute  may 
materially  embarrass  the  commissioners  in  proeecutjog 
the  sureties  of  the  collectors  who  are  defaulters.  Un- 
doubtedly it  may:  but  I  do  not  think  that  violence  is 
to  be  done  to  the  express  words  of  an  act  of  parliament, 
for  the  purpose  of  relieving  the  commissioners  from  em- 
barrassment Another  act  of  parliament  may  be  passed 
which  may  be  free  from  ambiguity.  These  cases  of  em- 
barrassment, I  fear,  always  arise  from  neglect  of  duty. 
If  commissioners  did  then-  duty,  collectors  would  not 
have  the  opportunity  of  committing  such  enormous  em- 
bezzlements, and  their  sureties  would  escape  the  ruin 
with  which  they  are  sometimes  overwhelmed.  In  the 
case  of  Peppin  v.  Cooper  (a),  it  was  not  necessary  to 
decide  this  precise  point,  as  the  question  there  made 
was,  whether  or  not  the  goods  of  another  collector  must 
be  first  sold.  But  that  argument  necessarily  brought 
this  proviso  under  the  consideration  of  the  Court;  and 
Lord  Tenterden^  speaking  of  the  collector,  speaks  of 
him  as  one  —  *<  whose  lands  and  goods  must  be  sold 
before  proceedings  are  had  upon  the  bond  against  the 
surely.*', 

4.  The  answer  to  the  second  and  third  questions  in- 
cludes the  answer  to  this  question  —  that  the  issue  ought 
to  be  found  for  the  Defendant. 

The  view  which  I  have  taken  of  the  case  renders  it 
almost  unnecessary  for  me  to  answer  the  remaining 
questions. 

5.  The  answer  to  the  fifth  question  is  included  in  the 
answer  to  the  fourth  :  and  is^  that  judgment  cannot  be 
entered  for  the  Plaintiffs  non  obstante  veredicto^  on  the 
implied  confession  in  the  rejoinder  to  the  replication  to 
the  plea  set  out,  that  the  Plaintiffs  had  no  notice  of  the 
existence  of  the  lands  and  goods  in  question. 


(,a)  ZB.diAld.  431. 
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6.  I  am  of  opinion  that  a  repleader  cannot  be  awarded        1840. 

by  a  court  of  error.    That  is  laid  down  by  Lord  Hale 

in   2  Saund.  S19  a.    One  hundred  and  seventy  years 

have  eli^sed  since,  and  no  instance  has  occurred  from 

that  time  to  this.  ^   .       ^   - 

o.  A  court  of 

7.  I  think  that  the  judgment  for  the  Plaintiffis  ought  error  cannot 

to  be  reversed.  »^*^  » 

repleader. 

Patteson  J.      1.  In  answer  to  the  first  question  1.  Collector's 
proposed  by  your  Lordships,  I  am  of  opinion  that  the  ^^^^J^^ 
conduct  of  A,B.  as  therein  described,  was  a  breach  of  former  year, 
the   condition  of  the  bond  therein  mentioned*     The  ii^<>nie8  col- 
words  of  the  condition  of  that  bond  are,  that  he  shall  subsequent 
<<  well  and  truly  pay  or  cause  to  be  paid  unto  the  Re-  year,  a  breach 
ceiTer-General  of  the  said  taxes,  rates,  and  duties  for  ^^  ^^ 
the  county  of  Middlesex^  all  such  sum  and  sums  of  money  bond. 
as  shall  come  to  his  hands  as  such  collector,  u^n  the 
days  and  at  the  times  by  the  said  acts  appointed  for  the 
payment  thereof,  and  according  to  the  true  intent  and 
meaning  of  the  said  acts/*     The  intent  and  meaning  of 
the  said  acts,  amongst  other  things,  was,  that  the  monies 
collected  in  each  year  should  be  carried  to  the  account 
of  such  year.     Now,  though  A.  B.  paid  to  the  Receiver- 
General  aU  the  monies  collected  by  him  in  the  year  in 
question,  yet  he  did  not  pay  the  whole  to  the  account 
of  that  year :   he  did  not,  therefore,  pay  the  monies 
according  to  tJie  true  intent  and  meaning  of  the  acts.     He 
paid  them  in  discharge  of  a  debt  which  he  owed  in  re- 
spect of  the  collection  of  former  years,  in  violation  of 
the  intent  and  meaning  of  the  acts ;  whether  with  the 
consent  of  the  Receiver-General  or  not,  seems  to  be  im- 
material ;  and  his  conduct  in  so  doing  seems  to  me  to  be 
as  much  a  breach  of  the  condition  of  the  bond,  as  if  he 
had  applied  the  monies  to  the  payment  of  any  other 
debt  which  he  owed. 

L  L  2 
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1840.  2*  To  the  second  question  proposed  by  your  Lord- 

■  sfaipS)  I  answer,  that,  in  my  opinion,  it  is  a  defence  to 

GwTNKB  ^jj  action  brought  by  the  commissioners  on  the  bond, 

BuBNEzx.  that  they  did  not  before  suit  seize  and  sell  the  lands  and 

2.  SeizuKftnd  goods  of  A.  B.  of  which  they  had  knowledge.       This  is 

sale  of  landB  an  action  against  a  surety  who  has  entered  into  a  bond 

th    ^u^to*  ^^^^^  the  provisions  of  an  act  of  parliament —  43  G.  S. 

of  the  exist-'  c.  99.     Before  entering  into  that  bond,  he  would  natur- 

enoe  of  which  ^Uy  look  at  the  act,  with  a  view  to  discover  the  nature 
the  commifl-       ^  .  .  .      i.  i  .i..      i_  .    •  j 

sioners  had      ^^  "^  engagement^  the  liabilites  he  was  to  incur,  and 

notice  or         the  means  of  protection  afforded  him  :  he  would  con- 
owledge,  a    ^^^^    ^       ^  •    ^      j^^     ^^  obvious  sense  which  its 
condition  pre-  ^ 

cedent  to  their  language  imports :  and  surely  he  would  have  great  rea- 

right  to  pro-    g^^  ^^  complain  if  a  court  of  law,  upon  any  question  of 
ceed  against      -.,.,.,...  ,      , ,  /       ,        i        i    •    i 

the  surety.       '^^  liabihty  arising,  should  put  a  forced  and  technical 

construction  on  that  language,  to  his  prejudice*     He 
finds  itiat  the  act»  in  the  thirteenth  section,  directs  the 
commissioners,  in  case  of  default  in  the  collector,  to 
prosecute,  ue.  put  in  suit,  the  bond;  provided  always 
*'  that  no  such  bond  shall  be  put  in  suit  against  amf 
surety  or  sureties  for  any  deficiency  other  than  what  sbali 
remain  unsatified  after  sale  of  the  lands,  tenements, 
goods,  and  chattels  of  such  collector  in  pursuance  and 
by  virtue  of  the  directions  and  powers  given  to  the  re- 
spective commissioners  by  this  act."      Those  directions 
and  powers  are  contained  in  the  fifty-second  section  (^ 
the  act,  which  authorizes  and  impowers  (not  requires) 
the  commissioners,  in  case  of  default,  to  make  sale  in  a 
summary  manner  of  the  collector's  lands  and  goods, 
wheresoever  the  same  can  be  discovered  and  found. 
The  commissioners  are  not  obliged  to  seize  and  sell  the 
collector's  property :  they  may  put  the  bond  in  suit 
against  him  without  doing  so ;  for  fie  is  not  within  the 
proviso  in  the  thirteenth  section:  yet  they  may  first 
seize  and  sell  the  collector's  property,  if  they  please^  and 
may  afterwards  put  the  bond  in  suit  against  him ;  and, 
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if  they  do  so,  it  is  plain,  that,  as  the  bond  comes  vfiihin       1840. 
the    8  &  9  W.S.  ell.  5.  8.,  they  cannot  recover  more 
than  what  remains  due   after  deducting  the  produce 
of  the  sale.     Now,  the  proviso  in  the  thirteenth  section 
was   obviously  intended  to  put  the  surety  in  a  better 
situation  than  the  collector :  but,  if  that  proviso  be  not 
held  to  constitute  a  condition  precedent,  their  situation 
will  be  precisely  the  same.     And,  indeed,  it  seems  to  me 
to  be  impossible  to  give  any  effect  at  all  to  that  proviso, 
except  by  construing  it  as  any  unlearned  roan  would  do, 
viz,  as  a  condition  precedent.     It  has  been  suggested 
that  the  commissioners  might  exercise  their  powers  under 
the  fifty-second  section,  for  the  benefit  of  the  surety, 
after  enforcing  the  bond  against  him,  and  so^  give  effect 
to  the  proviso.     But,  on  examining  again  the  words  of 
the  fiffy-second  section,  it  is  clear  to  my  mind  tliat  the 
commissioners  could  not  be  justified  under  it  in  making 
sale  of  the  collector's  property  to  satisfy  a  debt  which 
had  been  already  discharged  by  the  surety,  and,   as  far 
as  the  commissioners  are  concerned,  altogether  satisfied* 
That  section  impowers  the  commissioners  to  seize  the 
collector's   property,   if  he  shall  neglect  to  pay  any 
sums  received  by  him  :  but  they  are  not  at  once  to  sell ; 
they  are  to  give  ten  days'  public  notice  of  a  meeting : 
and,  in  case  the  monies  be  not  paid  and  satisfied,  they 
are  required  to  sell,  to  satisfy,  and  pay  into  the  hands  of 
the  Receiver-Oeneral  the  sums  due,  with  costs  and 
charges,  and  render  the  overplus  to  the  owner  of  the 
property.     It  seems  to  me,  that,  if  the  surety  has  paid 
the  monies  due  before  any  seizure  of  the  collector's  pro- 
perty, it  cannot  be  said  that  the  collector  has  neglected 
to  pay,  so  as  to  authorize  the  commissioners  to  seize, 
within  the  meaning  of  that  section ;  nor,  again,  if  they 
could  seize  and  hold  a  meeting  with  ten  days'  public 
notice,  could  it  be  said  that  the  monies  due  were  not 
paid  and  satisfied,  so  as  to  require  or  impower  them  to 
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sell :  nor,  if  they  did  sell,  could  diey  pay  the  monies 
into  the  hands  of  the  Receivet'^Oeneral,  he  having  al- 
ready obtained  the  amount  from  the  surety.  The 
powers  given  by  that  section  are,  as  I  apprehend,  pri* 
marily  intended  for  the  benefit  of  the  commissioners  in 
the  exercise]  of  their  public  duty:  and,  if  th^  have  no 
longer  any  public  duty  to  perform,  which  they  have  not 
as  soon  as  the  monies  due  are  paid,  they  have  no  ri^t 
to  exercise  those  powers.  The  benefit  to  the  sure^ 
from  the  exercise  of  those  powers  seems  to  be  a  second- 
ary object,  and  arises  only  from  the  proviso  contained 
in  the  thirteenth  section.  Without  that  proviso,  the 
surety  could  have  no  right  at  any  time  to  call  for  the 
exercise  of  those  powens  for  his  benefit ;  and,  as  the 
terms  of  that  proviso  plainly  relate  only  to  a  sale  antece- 
dent to  his  being  sued,  I  am  at  a  loss  to  see  by  what 
construction  of  the  act  he  could  call  for  the  exercise  of 
those  powers  after  he  had  paid  the  money. 

S.  The  third  question  proposed  by  your  Lordships  is 
one  upon  which  I  have  entertained  much  doubt:  but  I 
have  come  to  the  conclusion  that  it  is  a  defence  to  the 
action,  that  the  commissioners  did  not  seize  and  sell 
lands  or  goods  of  the  collector,  if  any  such  existed, 
aIthoi;igh  they  had  no  knowledge  of  their  existence. 
No  words  can  be  found  in  the  act  of  parliament  which 
require  any  such  knowledge;  and  there  are  provisions 
as  to  the  appointment  of  collectors,  by  which  the  com- 
missioners have  the  means  of  knowing  whether  they  are 
able  and  sufficient  persons.     Those  provisions,  indeed^ 
apply  only  to  the  time  when  the  collectors  are  appointed, 
and  do  not  give  the  commissioners  any  greater  facilities 
for  discovering  the  property  of  the  collectors  than  any 
other  person  may  hav^.     It  may  be  said,  that,  if  the 
mere  existence  of  any  such  property,  though  unknown, 
and  perhaps  concealed,  and  therefore  not  seized  and 
sold,  were  to  defeat  the  remedy  against  the  surety,  it  is 
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obvious  that  much  opportunity  for  collusion  and  fraud 
would  be  afforded,  and  all  attempts  to  enforce  the  pay* 
ment  of  monies  by  the  surety  might  be  from  time  to 
time  defeated,  without  &ny  real  neglect  on  the  part  of 
the  commissioners ;  and  that  it  is  very  reasonable  to 
require  that  the  party  for  whose  benefit  a  seizure  and  sale 
are  to  take  place,  should  give  such  information  to  the 
oommissioners  as  will  enable  them  to  make  such  seizure^ 
or  at  all  events  should  not  set  up  the  want  of  such 
seizure  as  a  defence,  unless  he  can  establish  that  the 
oommissioners  have  been  guilty  of  a  culpable  neglect  in 
not  making  it    Every  act  of  parliament,  as  well  as  any 
other  document,  must  have  a  reasonable  construction ; 
and  I  apprehend  that  such  construction  ought  to  pre- 
vail  as  will  efiectuate  the    obvious  intention  of  the 
legislature,  provided  no  violence  be  done  to  the  lan- 
guage which  it  has  adopted.    It  may  also  be  said  that 
the  very  object  and  intention  of  the  legislature  in  re- 
quiring that  the  collector  should  find  sureties,  will  be 
frustrated  if  it  be  held  that  the  existence  of  any  un- 
known or  concealed  property  of  the  collector  will  defeat 
the  remedy  against  the  surety;  at  the  same  time  that 
the  benefit  intended  for  the  surety  may  be  amply  pre- 
served by  requiring  the  seizure  and  sale  of  the  known 
property  of  the  collector  as  a  condition  precedent  to  his 
being  sued  for  the  monies  due.    These  reasons  led  me 
iipon  a  former  occasion  (a)   to  entertain  the  opinion 
that  knowledge  of  the  existence  of  such  lands  and  goods 
was  necessarily  implied  in  the  proviso  which  limits  the 
power  of  suing  the  surety.     I  am,  however,  free  to 
confess,  that,  after  further  consideration  of  the  act  of 
parliament,  I  am  not  so  sure  of  the  intention  of  the  legis- 
lature as  to  feel  that  I  was  warranted  in  entertaining 
that  opinion:  and,  as  it  may  be  possible,  that,   by 
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1340.       putting  such  a  construction  upon  the  act,  I  am  altering 
or  adding  to  it,  instead  of  simply  interpreting  it,  I  feel 
myself  bound  to  abide  by  the  literal  meaning  of  the 
words,  and  to  hold  that  the  existence  of  any  unsold  lands 
or  goods  which  the  commissioners  might  have  seized 
and  sold,  is*  a  bar  to  the  action,  whether  they  knew  of 
them  or  not. 
4,  Defendant        4,  In  answer  to  the  fourth  question  proposed  by  your 
verdict  on  the  I^^^*^*'ps»  I  ^^  of  opinion  that  the  issue  raised  by  the 
issue  raised      rejoinder  (if  any  issue  at  all  be  raised)  ought,  upon  the 
•oind*  ^        finding  of  the  jurj',  to  be  found  for  the  Defendant.     In 
considering  the  effect  of  similar  pleadings  upon  a  former 
occasion  (a),  I  came  to  the  conclusion  that  the  issue, 
though  informal,  involved  the  question  of  notice.     I  am 
free  to  confess,  that,  upon  further  consideration,  I  think 
that  I  then  came  to  a  wrong  conclusion.    The  replication 
here  asserts  that  A.  B.  had  no  lands  of  which  the  Plains 
tiffi  had  notice^  that  all  the  goods  of  A.  B.  of  which  the 
PlaifUiffs  had  notice  were  seized   and  sold,  and   that 
A.  B.  had  no  other  goods  of  which  the  Plaint^  had 
notice.     The  rejoinder  asserts  that  A.  B.  had  lands 
which  might  have  been  sold,  and  that  all  the  goods  of 
A.  B.  which  might  have  bem  discovered  and  sold,  were 
not  seized  and  sold,  and  concludes  to  the  country ;  and 
the  Plaintiffs  add  the  similiter.    Here  is  an  assertion  on 
the  one  side  and  denial  on  the  other;  put  the  repli* 
cation  and   rejoinder   together,   and  the  separate  as- 
sertions of  the  Plaintiffs  and  Defendant  will  be  found 
jointly  to  amount  to  this —  that  A.  B.  had  lands  and  goods 
which  might  have  been  sold,  but  of  which  the  Plain^ 
tiffs  had  no  notice.     The  Plaintiffs  have  not  denied  the 
existence  of  lands  and  other  goods  besides  those  sold, 
simpliciter,  but  only  the  existence  of  lands  and  other 
goods  of  which  they  had  notice.     The  Defendant  has  not 

(a)  2  New  Cases,  22.,  2  Scott,  37.  , 
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asserted  the  existence  of  lands  and  other  goods  sitn" 
plicitery  but  only  the  existence  of  lands  and  other  goods 
which  might  have  been  sold.  The  replication  relates 
to  lands  and  goods  of  A.  B,  in  a  particular  condition  or 
predicament:  the  rejoinder  relates  to  lands  and  goods 
of  A.  B.  in  another  and  different  condition  or  pre- 
dicament. The  more  I  consider  the  matter,  the  more 
satisfied  I  feel  that  no  issue  at  all  is  raised  by  the  re- 
joinder;  neither  an  informal  issue,  which  would  be  cured 
by  verdict ;  nor  an  immaterial  one,  which  cannot  now 
be  cured  at  all.  But,  if  any  issue  be  raised,  I  think 
that  it  must  be  an  issue  in  the  words  used  by  the  De- 
fendant in  his  rejoinder,  which  concludes  to  the  country, 
and  which  do  not  involve  the  question  of  notice :  and,  if 
it  be  an  issue  in  those  words,  it  ought  to  be  found  for 
the  Defendant. 

5.  The  fifth  question  proposed  by  your  Lordships  is 
one  which,  according  to  my  view  of  it,  is  of  very 
general  importance  as  a  question  of  pleading.  It  in« 
volves  the  consideration  whether  any  pleading  which 
concludes  to  the  country  (except,  perhaps,  the  anomal- 
ous statutable  plea  of  bankruptcy,)  contains  any  con- 
fession of  the  matters  stated  in  the  previous  pleading 
and  not  denied.  Here  I  take  the  issue  (if  any  there 
be),  as  I  have  already  stated,  to  be  in  the  words  of  the 
rejoinder,  and  to  be  an  immaterial  issue,  for  want  of 
involving  the  question  of  notice  —  assuming  always,  as 
this  question  does,  that  nodce  is  material.  Still,  as  the 
rejoinder  concludes  to  the  country,  and  tenders  an  issue, 
it  must  be  taken  to  traverse  the  whole  or  some  part  of 
the  replication.  Clearly  it  does  not  traverse  the  whole ; 
it  omits  that  part  of  the  replication  which  relates  to 
notice,  and  traverses  the  seizure  and  sale  of  all  the  lands 
and  goods  which  might  have  been  seized  and  sold. 
Now,  the  distinction  between  pleadings  by  way  of 
traverse  and  pleadings  by  way  of  confession  and  avoid- 
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anoe»  is  fiunilnr  to  aU  lawyers;  and  it  is  the  latter  onty 
upon  which  questions  of  this  sort  have  hitherto  arisen. 
One  of  the  last  cases  on  this  subject  is  that  of  Gale  v. 
Capem  (a),  in  which  the  Defendant  pleaded  by  way  of 
set-ofl^  a  promissory  note  alleged  to  have  been  made  by 
the  JPlaintiff  to  a  third  person,  and  by  him  indorsed  to 
the  Defendant :  the  Plainti£P  replied,  that  the  said  sup- 
posed debt  on  the  said  promissory  note  did  not  arise 
within  six  years.    It  was  contended  that  this  replication 
was  no  confession  of  the  making  and  indorsing  of  the 
note,  that  it  was  not  only  a  denial  of  its  having  been 
made  and  indorsed  within  six  years,  but  a  denial  that  it 
was  ever  made  and  indorsed.    The  Court,  however, 
held  otherwise,  and  considered  the  replication  as  a 
pleading  by  way  of  confession  and  avoidance,  and  not 
by  way  of  traverse.    The  replication  there  concluded, 
as  it  of  necessity  must,  to  the  Court,  because  it  intro- 
duced new  matter.     The  case  of  Lambert  v.  Taylor  {b) 
does  not  go  to  the  same  length ;  indeed,  in  the  judgment 
there  delivered  by  Lord  Tenterdertj  it  is  admitted  for 
the  purposes  of  the  cause,  that  the  plea  of  the  Statute 
of  Limitations,  as  generally  pleaded,  does  not  admit  a 
cause  of  action.     Unquestionably,  for  the  purposes  of 
trial,  a  traverse  of  one  out  of  several  allegations  in  the 
preceding  pleading  admits  the  facts  stated  in  the  other 
allegations,  and  renders  it  unnecessary  to  adduce  any 
evidence  in  support  of  them :  and  so  far  it  is  an  implied 
confession  of  them  :  yet  it  seems  to  be  only  a  confession 
sub  modo,  and  not  an  absolute  confession,  as  all  plead- 
ings are  which  go  on  to  attempt  an  avoidance.     I  have 
always  understood  that  judgment,  non  obstante  veredicto^ 
is  only  to  be  allowed  in  a  very  clear  case,  where  the 
defence  set  up  is  good  in  form  and  true  in  fact,  but  in- 
sufficient in  law,  and  so  the  pleadings  shew  that  tbe 
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Defendant  has  no  defence  upon  the  merits  in  any  way 
of  putting  h\$  case*    Now,  that  is  by  no  means  the  re- 
sult where  the  Plaintiff  ha^  averred  sonje  fact  amongst 
others, .  shewing  together  a  6u£Scient  cause  of  action^ 
but  which  fact,  being  separately  traversed,  turns  out  to 
be  immaterial.    In  such  a  case,  how  can  it  be  said  that, 
if  the  traverse  had  been  properly  taken,  the  juxy  might 
not  still  have  found  for  the  Defendant  ?  for,  I  am  not  now 
considering  the  effect  of  any  special  finding  of  the  jury, 
but  simply  of  their  finding  in  the  words  of  the  issue. 
Besides  which,  there  is  in  this  case  a  good  plea,  con- 
taining an  averment  of  notice,  and  that  plea  is  not 
disproved  in  any  material  part  of  it;  for,  the  issue 
which  arises  out  of  it  is  by  the  hypothesis  immaterial. 
Unless,  therefore,  the  averment  of  notice  be  treated  as 
struck  out  of  that  plea,  and  so  the  plea  be  rendered 
bad,  the  Plaintiffs  cannot  have  judgment  turn  obstante 
veredicto.    Now,  the  dropping  of  that  averment  in  the 
rejoinder,  can  at  the  most  amount  only  to  a  departure 
in  pleading,  which  makes  the  rejoinder  bad;  it  cannot 
have  the  effect  of  striking  out  that  averment  firom  the 
plea  itself.    In  a  very  recent  case  in  the  Court  of  Ex- 
chequer, the  distinction  between  a  judgment  non  obstante 
veredicto  and  a  repleader  was  mnch  considered.     I 
allude  to 'the  case  ofPlutntner  v.  Lee.  (a)     That  was  an 
action  of  debt  on  an  award,  by  an  administratrix :  the 
declaration  stated,  that,  on  the  12th  July  1883,  a  settle- 
ment of  part  of  the  accounts  took  place  between  the 
deceased  and  the  Defendant;  it  then  stated  a  sub- 
mission to  arbitration  by  the  Plaintiff  as  administratrix 
and  the  Defendant,  and  an  award :  the  first  plea  tra- 
versed the  making  of  an  award;  the  second  traversed 
that  the  setdement  took  place  on  the  day  mentioned  in 
the  declaration ;  the  third  traversed  the  making  of  such 
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1840.        settlement  at  any  time.    On  the  trial,  the  Plaintiff  bad 

a  verdict  on  the  first  and  third  issues,  the  Defendant 

on  the  second*    After  argument,  and  time   taken  to 

consider,  the  Court  held  that  the  second  plea  did  not 

contain  any  confession,  and  that  judgment  non  obstante 

veredicto  could  not  be  given,  but  awarded  a  repleader. 

This  case  appears  to  me  to  be  a  direct  authority  to  shew 

that  the  traverse  of  an  immaterial  allegation  is  not  to 

be  taken  as  an  absolute  confession  of  the  other  allegations 

in  any  pleading. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 

verdict  cannot  be  entered  for  the  plaintiffs  on  an  implied 

confession  in  the  rejoinder. 

6*.  A  court  of       6.  In  answer  to  the  sixth  question,  I  am  of  opinion 

error  cannot     ^j^^^  ^  repleader  ouirht  to  have  been  awarded,  in  the  case 

award  a  re-  t 

pleader.  stated,  by  the  Court  below.     I  think,  however,  that  a 

court  of  error  cannot  so  award.    Lord  Chief  Justice 

Hale  expressly  states  that  in  his  time  the  practice  of 

awarding  a  repleader  in  the  Court  of  King's  Bencfa^ 

upon  error  from  the  Common  Pleas,  was  obsolete  and 

not  in  use :  Bennet  v.  Holbech  (a) ;   and  so  it  has  been 

laid  down  in  our  books  of  practice  ever  since.     Upon  a 

writ  of  error,  the  parties  are  not  before  the  Court  upon 

a  day  given ;  and,  though  a  practice  may  have  prevailed 

in  ancient  times  for  the  Court  of  King's  Bench  to  award 

a  repleader,  into  which  Court  the  record  itself  was 

always  removed  from  other  courts  on  a  writ  of  error, 

and  became  a  record  of  the  King's  Bench ;  yet  it  does  not 

appear  that  any  such  practice  ever  prevailed  in  the  House 

of  Lords ;  nor,  I  believe,  is  any  instance  known  in  which 

parties  have  pleaded  before  the  House  of  Lords,  or  in 

which  that  House  has  ever  issued  jury  process,  or  given 

any  judgment  except  on  a  writ  of  error  brought ;  yet 

such  must  be  the  consequence  if  a  repleader  be  awarded 

(a)  2  Saund.  SIQ.  a. 
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in  the  case  supposed  by  the  sixth  question;  unless,        1840. 
indeed,  the  transcript  of  the  record  be  remitted  to  the 
court  in  which  the  original  pleadings  took  place,  with  a 
direction  that  the  parties  should  replead  before  that     Bcbnell. 
court  —  a  course  of  proceeding  for  which  no  precedent, 
I  believe,  can  be  found. 

7.  The  seventh  question  proposed  by  your  Lordships  ?•  Result. 
raises  a  considerable  difficulty.   In  answer  to  it,  I  am  of  i^^l^^^^^ 
opinion  that,  if  there  be  but  one  issue  on  the  record,  below. 
and  that  be  an  immaterial  issue  of  such  a  nature  that 
the  Court  below  ought  to  have  awarded  a  repleader,  but 
has  in  fact  given  judgment  for  one  of  the  parties,  a  court 
of  error  ought  simply  to  reverse  such  judgment,  without 
giving  any  judgment  in  favour  of  the  other  party.    But, 
where  there  are  several  pleas,  some  or  one  of  which,  or 
the  issues  found  tliereon,  contain  a  sufficient  confession, 
or  afibrd  sufficient  proof,  whereon  to  found  a  judgment 
for  the  Plaintiff,  whether  the  immaterial  issue  on  the 
other  plea  shall  thereby  be  aided,  is  a  matter  of  some 
nicety.    No  authority  can  of  course  be  found  upon  this 
subject  in  the  older  reports,  before  the  statute  of  Ajme^ 
which  introduced  several  pleas,  4  AnnCf  c.  16.     Nor 
have  I  been  able  to  find  any  direct  authority  since  that 
time,  except  the  case  of  Goodbume  v.  Bowman,  (a)'    In 
that  case^  the  rule,  '*  that,  in  considering  the  merit  or 
demerit  of  one  plea,  recourse  cannot  be  had  to  another, 
unless  expressly  referred  to,"  is  fully  recognised ;  but  it 
is  said  that  an  application  to  enter  judgment  non  obstante 
veredicto  is  founded  upon  the  whole  record,  and  there- 
fore that  all  the  pleas  may  be  taken  into  consideration. 
With  the  greatest  respect  for  that  Court,  I  must  confess 
that  I  have  great  doubts  as  to  the  soundness  of  the  view 
there  taken  as  to  the  effect  of  several  pleas.    It  seems 
to  me  to  be  essential  to  the  due  course  of  pleading,  and 

(o)  9  Bingh.  5S2.^  2  If.^  Scott,  700. 
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to  avoid  confusion,  that  no  blending  of  pleas  should  in 
any  instance  be  permitted,  and  that,  whatever  may  be  the 
number  of  pleas  placed  upon  the  record,  each  plet 
should  be  treated,  both  in  itself  and  in  its  consequences, 
as  if  it  were  the  only  plea  on  the  record.    It  is  to  be 
observed  that,  in  that  case,  the  Court  intimated  an 
opinion  that  the  pleas  respectively  did  contab  a  sufficient 
confession ;  and  therefore  what  was  said  as  to  the  find- 
ing on  the  plea  of  not  guilty  being  received  in  md  of 
any  supposed  defect  in  the  other  pleas,  was  in  some 
measure  extrajudicial,  though   entitled  to  the  highest 
respect.     The  present  case,  however,  is  dbtinguishable 
from  Goodbume  v.  Bcfannan^  inasmuch  as  in  that  case 
the  pleas  themselves,  out  of  which  the  immaterial  issues 
arose,  were  held  bad ;  but  here  the  plea  out  of  whidi 
the  immaterial  issue  arose  is  good,  and,  therefore,  even 
if  the  finding  on  that  issue  be  disregarded,  still  the 
Plaintiffs  cannot  have  judgment ;  for  the  good  plea  not 
disproved  still  remains  a  good  bar  to  the  action.     The 
case  of  Goodbume  v.  Bcnoman  came  under  consideration 
in  the  Court  of  Exchequer  in  the  case  of  Plummer  v. 
Lee  {a)j  which  I  have  already  cited ;   but  a  distinction 
was  taken  between  them,  inasmuch  as  in  the  latter  case, 
no  one  of  the  pleas*  concluded  to  the  Court,  and  no  one 
contained  an  absolute  confession.     In  that  case,  the  im- 
material traverse  was  of  an  allegation  in  the  declaration : 
and,  even  supposing  that  the  Court  might,  under  those 
circumstances,  have  entirely  disregarded  the  finding  on 
that  issue-— not  so  as  to  have  aided  that  immaterial 
issue  by  the  allegations  in  the  other  pleas,  but  treating 
it  as  if  no  such  traverse  bad  been  taken  —  yet,  in  the 
present  case,  that  course  cannot  be  pursued,  because,  to 
disregard  the  immaterial  issue,  would  be  also  to  disre- 
gard the  plea  out  of  which  it  arises,  which  is  an  affirm- 


(a)  ^M.S(  WOBbsf,  495. 
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ative  plea,  and  contains  a  good  answer  to  the  actiohi  and        1840. 
bas  not  been  disproved  in  any  material  part  of  it 

My  answer,  therefore,  is,  that,  upon  these  pleadings, 
judgment  cannot  be  given  for  the  Plaintiffs,  disregarding 
the  immaterial  issue ;  neither  can  judgment  be  given  for 
the  Defendant ;  but  the  judgment  of  the  C!ourt  be]ow 
must  simply  be  reversed. 

BosANQUET  J.  .  1.  I  am  of  opmion  that  the  conduct  1-  Collector's 

of  the  collector  amounted  to  a  breach  of  the  condition  ^^^^  ^f  a^ 

of  the  bond.     Payment  of  the  money  collected  in  1828  fonner  year, 

to  the  account  of  former  years,  was  as  much  a  breach  of  monies  col-  ^ 

.  J        ^  lected  m  a 

duty  as  payment  to  one  of  the  collector's  own  creditors,  subsequent] 

2.  I  think  that  neglect  of  the  commissioners  to  seize  year,  &  breach 
and  sell  lands  and  goods  of  A.  jB.,  of  which  they  had  ^^^  ^f  ^^ 
knowledge,  before  action  brought,  is  a  defence  to  such  bond, 
action.     It  appears  to  me  that  the  proviso,  which  is  g.  Seizure 
introduced  for  the  benefit  of  the  surety,  makes  such  sad  mIc  of 
seizure  and  sale  a  condition  precedent  to  putting  the    ^^^^  ^£  ^^ 
bond  in  suit,  where  the  commissioners  have  knowledge  collector^  of 
of  the  existence  of  such  lands  and  goods.  ^  hi^di  ^ 

3.  But  I  think  that,  unless  the  commissioners  had  commis. 

such  knowledge  before  the  commencement  of  the  action,  noners  had 

the  existence  of  such  lands  and  goods  within  their  juris-  knowledge,  a 

diction  is  not  a  defence ;   for  the  proviso  must  receive  a  condition  pre- 

reasonable  construction.     The  thirteenth  section  of  the  ^°*.^, 

their  right 
43  G.  3.  c.  99.  directs  the  commissioners  to  prosecute  if  to  proceed 

the  collector  makes  default,  which  direction  is  followed  against  the 

by  a  proviso  that  the  bond  shall  not  be  put  in  suit  for        ^* 

any  deficiency,  other  than  what  shall  remain  after  sale  ^^^J^£ 

of  the  lands  and  goods  of  the  defaulter.     But,  if  the  lands  and 

commissioners  had  no  knowledge  of  such  lands  oc  goods,  8*^^  °^  *^® 
♦u  %  -»  t       1       1.        .  i-    1  collector,  of 

iney  are  bound  by  the  directions  of  the  statute  to  pro-  ^^  existence 

secute.     The  legislature  cannot  with  reason  be  sup-  of  which  the 

posed  to  have  intended  that  the  commissioners  should  ^™^^.^  ^^ 
,  .  ^  sionera  bad  914^ 

the  commencement  of  a  prosecution  against  the  notioe  or 
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right  to  put 
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suit  against 
the  surety. 


sureties  until  tbejr  should  have  ascertained  by  all  possi- 
ble means  whether  or  not  the  collector  is  possessed  of 
any  lands  or  goods ;  and  that,  if  after  such  suit  com- 
menced, any  the  smallest  portion  of  proper^  should  be 
discovered,  a  suit  honestly  commenced  pursuant  to  the 
direction  of  the  statute  should  be  defeated  by  a  plea  of 
the  existence  of  such  minute  amount  of  property  within 
their  jurisdiction.    Possibly,  if  the  existence  of  property 
were  communicated  to  the  commissioners  after  action 
brought,  proceedings  against  the  surety  might  be  stayed 
until  the  property  had  been  sold,  and  the  deficiency 
ascertained ;  but,  whatever  might  be  the  effect  of  an 
application  for  a  stay  of  proceedings,  the  question  now 
is,  whether  the  proviso  creates  an  unqualified  condition 
precedent,  or  only  a  condition  qualified  by  knowledge 
of  the  commissioners*     And  I  cannot  think  that  it  was 
intended,  by  the  introduction  of  this  proviso,  to  render 
it  impossible  for  the  commissioners,  with  any  safe^,  to 
comply  with  the  directions  to  prosecute. 

It  has  been  suggested,  as  an  objection  to  this  con- 
struction, that,  if  by  notice  to  the  commissioners,  is 
meant  notice  to  all  the  commissioners,  it  would  be  next 
to  impossible  to  comply  with  such  condition,  considering 
the  great  number  of  persons  who  fill  that  character: 
and  that^  if  notice  to  less  than  all  be  sufficient,  a  notice 
to  one  who  may  have  no  knowledge  of  the  bond,  would 
be  sufficient  to  defeat  an  action  duly  commenced  by  the 
obligees.     But,  in  putting  what  I  think  a  necessity 
limitation  on  the  words  of  the  statute,  to  prevent  unrea- 
sonable consequences,   I  do  not  fed  myself  driven  to 
adopt  a  condition  the  compliance  with  which  would  be 
either  impracticable  or  nugatory.    The  commissioners 
are  directed  to  appoint  a  clerk :  and  any  two  commis- 
sioners may  act.     There  can  be  no  doubt  that  notice  to 
such  clerk  would  be  sufficient :  so,  likewise,  would  notice 
to  the  obligees  on  the  bond,  or  to  either  of  them,  or  to 
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either  of  the  commissioners  who  direct  the  bond  to  be        1840. 

put  in  suit  in  the  name  of  the  obh'gees.     But  I  neither 

think  that  notice  to  all  the  commissioners  is  necessary, 

nor  that  notice  to  a  person  who  though  a  commissioner^     Burnbll. 

does  not  act  as  such,  would  be  sufficient  to  constitute  a 

defence.    The  notice  of  which  the  necessity  is  brought 

into  question  upon  the  pleadings  in  this  case,  is  a  notice 

to  the  plaintiffs,  the  obligees  in  the  bond,  previous  to 

the  commencement  of  the  action.     And  I  think,  that, 

whatever  would  amount  to  notice  to  them,  would  be 

sufficient :  but  nothing  else. 

4.  I  think  that  the  issue  joined  on  the  plea  set  out  4.  Defendant 
ought  to  be  found  for  the  defendant     The  issue  ten-  ^^^j^j  ^^^  ^^ 
dered  by  him,  viz.  that  there  were  lands  and  goods  of  issue  raised 
A.  B.  within  the  jurisdiction,  has  been  found  in  his  |>y  the  re- 
favour.     The  notice  which  is  negatived  by  the  finding, 

forms  no  part  of  the  issue ;  nor  the  allegation  that  the 
c^ommissioners  could  and  ought  to  have  sold,  which  is 
an  inference  of  law. 

5.  Supposing  the  verdict  to  be  entered  for  the  de-  5.  Plaintifis 

fendant  on  the  said  issue,  and  supposing  it  is  not  a  not  entitled 

to  judgment 
defence  to  the  action,  that  the  lands  and  goods  of  A.  B.  ^^^  obstante 

were  not  sold  by  the  commissioners,  unless  they  had  veredicto  on 

notice  (meaning  knowledge)  of  their  existence,  still  I  -^fj^  bv  the 

think  that  the  judgment  cannot  be  entered  for  the  plain-  rejoinder., 

tifi&  non  obstante  veredicto^  on  an  implied  confession  in 

the  rejoinder,  that,  if  there  were  lands  and  goods,  the 

commissioners  had  no  notice  of  their  existence.     The 

plea  alleges  that  A.  B.  was  possessed  of  divers  lands 

and  goods  of  which  the  plaintiffs  had  notice,  and  which 

might  have  been  seized  and  sold,  but  which  lands  and 

goods  then  continued  unsold.    The  replication  avers 

that  there  were  no  lands  which  the  commissioners  could 

seize  and  sell  of  which  they  had  notice,  and  that  they 

had  seized  and  sold  all  the  goods  and  chattels  of,  which 

they  had  notice.     It  admits  the  existence  of  some  pro- 
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1840.       perty,  and  that  the  commissioners  had  notice  of  it;  but 
insists  upon  the  sale  of  aU  the  property  of  which  they 
had  notice.     Notice  of  unsold  property  is   therefore 
alleged  on  the  one  side  and  the  want  of  notice  of  any 
property  unsold  is  asserted  on  the  other.    The  frame 
of  the  replication  clearly  invited  the  defendant  to  take 
issue  in  the  terms  of  it,  by  which  the  sale  of  all  the 
property  known  to  the  commissioners  would  have  been 
denied.    But  the  defendant  by  his  rejoinder  avoided 
such  denial,  departed  from  the  good  defence  set  up  by 
his  plea,  and  chose  to  rely  on  the  mere  existence  of 
property  within  the  jurisdiction,  as  a  new  ground  of 
defence :  nevertheless,  I  cannot  say,  that,  by  omitting  to 
reassert  in  his  rejoinder  the  notice  which  he  bad  alleged 
in  his  plea,  he  has  so  confessed  the  want  of  notice  as  to 
authorise  a  judgment  against  him,  founded  on  such  a 
confession.     In  Staples  v.  Heydon  (a).  Lord  Chief  Jos* 
tice  Holt  took  this  difference :   that  *<  where  the  de- 
fendant confesses  a  trespass,  and  avoids  it   by  suck 
matter  as  can  never  be  made  good  by  any  sort  of  plea, 
there,  in  such  a  case^  judgment  shall  be  given  upon  the 
confession,  without  regard  to  such  an  immaterial  issue: 
but,  where  the  matter  of  the  justification  is  such  a  matter 
as  if  it  were  well  pleaded  would  be  a  good  justification, 
there»  though  it  be  ill  pleaded,  yet  that  shall  not  be 
taken  to  be  a  confession  of  the  plaintiff's  action  f  and 
he  added — ^^The  books  do  all  of  them,  if  they  be 
narrowly  looked  into,  turn  upon  this  difference,  where 
the  confession  is  full,  and  the  matter  of  the  plea  is  ill  in 
substance." 
6.  A  court  of      6.  But,  though  judgment  rum  obstante  veredicto  can- 
awar/are-*    "^^  ^^  given  upon  an  implied  confession  in  this  plea  of 
pleader.  want  of  notice,  it  does  by  no  means  follow  that  a  re* 

pleader  ought  in  such  a  case  as  this  to  be  awarded.    If 


(a)  2  Lord  Maym.  924. 
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the  fault  of  the  rejoinder  had  consisted  in  a  defective  1840. 
mode  of  pleading  the  matter  relied  on,  some  ground 
might  be  afiPorded  for  a  repleader,  supposing  that  pro- 
ceeding could  be  awarded  after  a  writ  of  error.  But, 
here,  the  ground  taken  for  the  defence  in  the  rejoinder 
is  defective  upon  the  merits,  and  cannot  by  any  pleading 
be  made  available.  The  defendant  having  studiously 
declined  to  insist  upon  the  notice  mentioned  in  the  plea, 
.and  chosen  to  put  his  defence  upon  the  mere  existence 
of  lands  and  goods  within  the  jurisdiction,  could  not 
make  that  defence  good  by  any  sort  of  amendment. 
His  omission  to  include  in  his  traverse  the  want  of 
notice,  was  no  mistake  or  mere  error  in  form.  A  judg- 
ment non  chstante  veredicto  is  always  upon  the  merits ; 
a  repleader,  upon  the  form  or  manner  of  pleading. 
Tidd^s  Practice,  9th  edit  922.  But,  whether  a  re- 
pleader ought  or  ought  not  to  have  been  awarded  in 
the  court  below,  it  cannot,  I  apprehend,  be  awarded  hj 
a  court  of  error,  according  to  the  express  authority  of 
Lord  Hale  in  Bennet  v.  Hcthech  (a) :  and,  even  if  it 
could,  I  am  of  opinion  that  it  ought  not  to  be  awarded 
in  this  case,  since  it  could  have  no  other  effect  but  that 
of  enabling  the  defendant  to  set  up  some  new  defence. 

7.  The  seventh  question  involves  two  inquiries ;  first,  7.  Result. 
whether  the  pleas  and  issues  contain  a  sufficient  con-  Aflfirmanceof 
/ession  whereon  to  found  a  judgment  for  the  plaintiffs,  i^^ 
disregarding  the  immaterial  issue;  secondly,  whether 
they  afford  sufficient /'ro^ to  found  such  judgment 

I  have  already  stated  my  opinion  in  answer  to  the 
fifth  question,  that  the  rejoinder  to  the  replication  to  the 
plea  set  out  does  not  contain  a  sufficient  confession  of 
want  of  fwtice  of  unsold  property  to  authorise  such  a 
judgment.  But,  although  want  of  notice  be  not  con- 
fessed, still  it  appears  to  me  that  by  the  same  rejoinder 


(a)  2  Saund.  SXQ.  a,,  2  Lev,  11. 
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the  plaintiffs'  cattse  of  action  is  confessed;  and  conse- 
quently, that,  if  it  be  not  sufficiently  answered  (which, 
for  the  reasons  already  given,  I  think  it  is  not,)  the 
plaintifls  are  entitled  to  judgment.     The  ground  of  the 
plaintiffs*  right  to  recover  is,  the  breach,  by  the  col- 
lector, of  the  condition  of  the  bond,  in  neglecting  to  pay 
to  the  Receiver-Oeneral  the  sums  collected  for  taxes. 
The  declaration,  as  usual,  states  a  money  bond  payable 
to  the  plaintiffs  on  request,  in  the  terms  of  the  instru- 
ment.    Oyer  of  the  condition  having  been  had,  bnt  no 
breach  then  assigned,  the  defendant,  in  one  plea,  pleads 
performance  generally ;  and  then,  in  the  plea  set  out, 
alleges  as  a  defence  to  any  right  to  recover  on  the 
bond,  that  the  collector  faithfully  collected  all  sums  of 
money  from  every  person  charged,  and  in  every  case, 
long  before  the  commencement  of  the  action,  and  from 
thence  continually  hitherto  was  possessed  of  lands  and 
goods  within  the  jurisdiction  of  the  commissioners  of 
which  the  plaintiffs  had  notice,  and  which  might  have 
been  sold,  but  which  were  unsold.     This  appears  to  mc 
to  have  been  a  good  plea.     The  plaintiffs  having  before 
in  their  replication  to  the  plea  of  performance,  assigned 
non-payment  to  the  Receiver-General  as  a  breach  of  the 
condition,  proceed  in  their  replication  to  the  plea  set 
out  to  allege  in  answer  thereto,  that,  after  the  collector 
had  collected,  and  after  he  had  neglected  to  pay  to  the 
JReceiver-General,  as  in  their  replication  to  the  former 
plea,   the  collector  had   no   lands   which   they  could 
sell  of  which  they  had  notice,  and  that  all  the  goods  of 
which  they  had  notice  were  sold.    The  effect  of  this 
allegation  is,  that  the  condition  of  the  bond  had  been 
broken,  and   that  there  were  no  lands  or  goods  of 
the  collector  which  the  commissioners  were  bound  to 
sell  after  the  breach  of  the  bond  had  been  committed. 
The  defendant  in  his  rejoinder  to  this  replication,  does 
not  merely  omit  to  traverse  the  neglect  to  pay  to  the 


4  VICTORIA. 


5ir 


Receiver-General,  but  expressly  says,  that,  after  the 
supposed  collection  and  receipt  of  the  money,  and 
after  the  supposed  omission  and  negkci  to  pay  the 
Receiver-General,  the  collector  had  lands  and  goods 
within  the  jurisdiction,  which  might  have  been  sold; 
thereby  admitting,  as  it  appears  to  me,  that  the  condi- 
tion of  the  bond  had  been  broken  by  such  non-payment 
to  the  Receiver-General,  and  relying  on  matter  insuffi- 
cient to  excuse  the  defendant  from  responsibility  upon 
the  bond.  He  that  excuses  a  non-performance,  sup- 
poses it.     Meredith  v.  Allen,  (a) 

If  this  view  of  the  pleadings  be  correct,  then  the 
Plaintifis  will  be  entitled  to  judgment  non  obstante  vere^ 
dictOi  upon  the  confession  in  the  rejoinder  of  the  Plain- 
ti&*  cause  of  action  notwithstanding  the  verdict  on  the 
immaterial  issue.  Had  the  matter  of  this  rejoinder  been 
originally  pleaded  as  a  defence,  instead  of  the  plea  set  out, 
(supposing  such  defence  to  be  insufficient  in  substance), 
the  Plamtiffs  would,  I  apprehend,  be  entitled  to  judg- 
ment notwithstanding  the  verdict  found  upon  the  issue 
tendered  by  it,  on  the  ground  of  the  confession  of  the 
clause  of  action  which  it  contains.  And,  if  that  be  so,  I 
can  see  no  reason  why  the  existence  upon  the  record  of 
the  plea  which  has  been  departed  from  and  abandoned 
as  the  ground  of  defence,  should  deprive  the  Plaintifis  of 
the  benefit  of  this  confession. 

If  the  rejoinder  to  the  replication  to  the  plea  set  out 
does  not  contain  such  a  confession  of  the  Plaintifis'  cause 
of  action  as  to  entitle  them  to  judgment  thereon,  I  am 
not  aware  of  any  pleading  on  this  record  by  which  it  is 
more  distinctly  confessed.  Supposing,  therefore,  that 
no  such  confession  appears,  the  remaining  question  will 
be,  whether,  notwithstanding  the  verdict  found  for  the 
defendant  upon  the  immaterial  issue  tendered  by  thb 
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rejoinder^  the  Plaindfi  are  not  entitled  to  judgment 
upon  the  rest  of  the  record.    Before  the  statute  of  ^nne, 
which  allowed  defendants  to  plead  several  pleas^  a  mo- 
tion for  judgment  non  obstante  veredicto  could  onlj  be 
founded  on  the  confession  contained  in  the  same  plea 
on  which  the  issue  arose.     **  If/'  as  Lord  Chief  Justice 
Tindal  says,  in  Goodbume  v.  B&wman  (a),  *<  such  plea 
did  not  contain  a  confession,  there  was  no  part  of  the 
record  by  which  the  deficiency  could  be  supplied."     If^ 
however,  several  defences  are  pleaded,  one  of  which  is 
wholly  insulBScient  and  incapable  by  amendment  of  being 
made  a  good  defence,  and  upon  which  therefore  no  re- 
pleader ought  to  be  awarded;  and  other  defences  are 
well  pleaded,  upon  which  material  issues  are  joined  and 
found  for  the  Plaintifis ;  I  do  not  see  any  good  reason 
why  the  Plmntiffs  should  not  be  allowed  to  take  advan- 
tage of  the  finding  upon  those  issues,  in  the  same  man- 
ner as  they  might  do  if  the  inefi*ectual  defence  had  not 
appeared  upon  the  record.     In  Goodbume  v.  Bcnvmafh 
the  Lord  Chief  Justice  further  says :  *'  In  the  present 
case,  there  is  a  verdict  on  the  general  issue,  which  finds 
that  the  defendant  did  publish  the  libels.    And  although, 
in  considering  the  merit  or  demerit  of  any  individual 
plea,  recourse  cannot  be  had  to  another  unless  expressly 
referred  to  by  such  plea;  yet,  as  the  application  to  enter 
a  verdict  is  founded  on  the  whole  record,  by  which  it 
appears  that  the  Defendants  have  committed  the  griev- 
ance complained  of,  and  have  not  shewn  any  sufficient 
justification,  it  may  be  considered  in  that  point  of  view, 
that  there  is  ^ough  to  warrant  the  application.''    In 
that  case,  indeed,  the  Court  thought  that  the  special 
pleas  did  sufficiently  confess  the  action,  but  did  not  suf- 
ficiently avoid  it :  but,  if  the  principle  above  mentioned 
be  correct,  the  Plaintiff  niay  avail  himself  of  a  finding 


(a)  ^M.S^  Scott,  718. 


4  VICTORIA. 


519 


by  the  jury,  as  well  as  of  a  confession  of  the  Defendant^ 
•notwithstanding  a  verdict  for  the  Defendant  upon  an  im- 
material issue;  provided  a  repleader  ought  not  to  be 
awarded:  and  it  must  be  observed  that  the  Lord  Chief 
Justice  took  care  to  shew  that  the  Defendants  were  not 
in  that  case  entided  to  a  repleader. 

Then,  how  does  this  case  stand  upon  the  record? 
The  Plaintiffs  declare  upon  a  bond :  oyer  is  demanded 
of  the  condition :  the  execution  of  the  bond  is  denied  by 
the  Defendant,  and  found  for  the  Plaintiffs.  Then,  per- 
formance of  the  condition  is  pleaded,  to  which  the  Plain- 
ti£fs  reply  a  breach,  by  non-payment  of  money  to  the 
Receiver-GeneraL  The  Defendant  in  his  rejoinder 
allies  payment;  on  which  an  issue  is  joined,  and 
found  for  the  Plaintiffi  to  a  certain  amount,  viz.  693/. 
Fraud  and  covin  in  obtaining  the  bond  are  pleaded, 
which  are  negatived  by  the  jury.  Two  other  pleas  are 
demurred  to,  upon  which  judgment  is  given  for  the 
Plaintiffi.  No  material  issue  either  in  law  or  fact  has 
been  found  for-  the  Defendant.  But  an  immaterial  issue 
is  found  for  the  Defendant,  arising  upon  a  rejoinder 
which  is  deifective,  not  merely  in  form,  but  in  shewing 
any  answer  in  substance  to  the  Paintiffs*  right  of  action, 
capable  of  being  made  good  by  any  amendment  in  form. 
If  this  pleading  had  not  been  brought  upon  the  record, 
the  Plaintifis  would  have  been  entitled  to  judgment. 
Upon  what  principle,  then,  are  they  to  be  deprived  of 
the  benefit  of  all  that  has  been  established  in  their  fa- 
vour, in  c6nsequence  of  a  proceeding  which  is  wholly 
ineffectual,  entitling  neither  the  Plaintiffs  nor  the  De- 
fendant to  judgment?  And,  why  may  not  such  a  pro- 
ceeding be  disregaixled  as  altogether  nugatory?  Au- 
thority upon  the  subject  is  not  to  be  looked  for  in  the 
older  books,  since  no  such  case  can  have  arisen  before  the 
statute  of  Annej  already  referred  to.  The  only  modern 
case  upon  the  point  of  which  I  am  aware  is  that  of  Good' 
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bume  V.  Bcmnan,  the  principle,  to  be  collected  from 
which,  is,  that,  where  a  verdict  is  found  upon  an  immi^ 
terial  issue  in  a  case  which  does  not  authorise  the  award 
of  a  repleader,  and  the  whole  cause  of  action  is  confessed 
or  proved  upon  some  other  plea  or  pleas  on  the  same 
record;  the  Plaintiffs  are  entitled  to  judgment.  This 
case  was  adverted  to  in  Plummer  v.  Lee  (a);  and,  though 
the  principle  is  said  to  have  been  suggested  in  Goodbume 
V.  Bowman  for  the  first  time,  the  justice  of  it  is  not  con- 
troverted, but  the  case  is  distinguished  from  that  before 
the  court,  on  the  ground,  that,  in  the  latter,  no  plea 
contained  a  confession  of  any  part  of  the  cause  of  action, 
and  there  was  no  issue  (found)  upon  any  plea  establish- 
ing the  truth  of  the  whole  of  it :  and  a  repleader  was 
awarded.  The  principle  promulgated  in  Goodbume  v. 
Bowman  appears  to  me  to  be  consistent  with  reason  and 
justice. 

The  award  of  a  venire  de  now  to  try  the  immaterial 
issue,  would  be  wholly  useless ;  and,  as  this  is  not  a  case 
for  a  repleader,  I  humbly  offer  my  opinion  to  your  Lord- 
ships, though  certainly  not  without  hesitation,  in  coosir 
deration  of  the  novelty  of  the  case,  and  in  deference  to 
the  opinions  entertained  I  believe  by  my  learned  Brothers, 
that  judgment  may  be  entered  for  the  Plaintiffs  upon  the 
whole  record,  on  the  ground  that  the  issues  found  thereon 
contain  sufficient  proof  whereon  to  found  a  judgment  for 
the  Plaintiffs,  disregarding  the  immaterial  issue. 


1.  Collector's 
paying  to  the 
account  of  a 
former  year, 
money  col- 
lected in  a 
subsequent 
year,  a  breach 
of  the  condi- 
tion of  the 
bond. 


Parke  B.  1.  My  answer  to  the  first  question  pro- 
posed by  your  Lordships,  is,  that,  in  the  case  suggested, 
the  conduct  of  A.  B.  was  a  breach  of  the  condition  of 
the  bond  by  which  he  was  "  well  and  truly  "  to  pay  to 
the  Receiver-General  all  the  sums  of  money  collected  by 
him,  according  to  the  true  intent  and  meaning  of  tb^ 
statutes  43  G.  3.  c.  99.  and  3  G.  4.  c.  88. 

a)  2  M.  Sf  Wekby,  495. 
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It  seems  to  me  that;  this  condition  is  to  be  construed 
precisely  in  the  same  way  as  if  another  person  had  been 
collector  for  a  former  year,  the  appointment  being  an- 
nual ;  and  it  could  not  admit  of  the  least  doubt  but  that 
it  would  have  been  a  breach  of  such  a  condition,  if  the 
money  received,  instead  of  having  been  paid  to  the 
Receiver*Genera],  to  the  account  of  the  year  for  which 
it  was  received,  had  been  lent  to  a  former  collector,  to 
enable  him  to  pay  his  arrears,  although  that  collector 
had  really  so  applied  it  The  question  is  precisely  the 
same,  so  far  as  relates  to  the  breach  of  the  condition 
of  the  bond ;  and  the  payment  to  the  account  of  a  wrong 
year  is  in  effect  an  appropriation  by  A.  B.  to  the  pay* 
ment  of  his  own  debt;  though  certainly  the  damage  is 
not  the  same,  from  the  circumstance  of  this  debt  being 
due  to  the  public,  as  if  he  had  applied  it  to  the  pay- 
ment of  a  private  debt  of  his  own.  It  makes,  however^ 
a  most  material  difference  to  the  parishioners,  who  are 
a  fluctuating  body,  whether  the  collections  of  each  year 
are  paid  to  the  account  of  that  year  or  to  that  of  a 
former  year  for  which  the  same  person  has  acted  as  col- 
lector. In  the  latter  case,  suspicion  is  lulled,  and  no  in- 
quiry made,  until  the  sureties  of  the  former  year,  or  the 
collector  himself,  are  dead  or  insolvent ;  and  the  inha- 
bitants of  the  parbh  are  rendered  liable  for  the  arrears 
due  from  their  predecessors,  and  have  the  amount  levied 
upon  them ;  —  an  evil  which  might  have  been  avoided,  if 
each  year's  collection  had  been  duly  paid,  as  it  ought  to 
have  been,  to  the  account  of  that  year. 

2.  In  answer  to  the  second  question  proposed  to  her 
Majesty's  Judges,  I  have  humbly  to  state  the  same 
opinion  which  I  did  in  the  court  below  —  that  it  is  no 
defence  to  the  action  on  the  bond,  that  the  defaulter  had 
lands  and  goods  within  the  district,  and  that  the  com- 
missioners had  knowledge  of  their  existence  before  the 
action  brought,  and  did  not  before  suit  seize  and  sell 
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not  a  con- 
dition prece- 
dent to  their 
right  to  put 
the  bond  in 
suit  against 
the  surety* 


them*  This  qaestion  depends  entirely  on  die  proper 
construction  to  be  put  on  the  4S  6.  S.  e.  99.  s.  IS. 
coupled  with  other  provisions  of  that  statute. 

The  thirteenth  section  of  the  43  G.  S.  c  99.  enacts 
that  securi^  shall  be  given  by  collectors,  by  bond,  with 
sureties,  if  required  by  the  commissioners,   and  that 
<<  every  such  bond  given  by  way  of  such  secori^  as 
aforesaid  shall  be  prosecuted  by  such  commissioners  on 
any  failure  or  default  by  the  collector :"  provided  always 
that  "  no  such  bond  shall  be  put  in  suit  against  any 
sure^  for  any  deficiency  other  than  what  shall  remain 
unsatisfied  after  sale  of  the  lands  and  goods  of  such  col- 
lector, in  pursuance  and  by  virtue  of  the  directions  and 
powers  given  to  the  respective  commissioners  by  this 
act*'    These  directions  and  powers  are  contained  in 
section  52,  by  which,  in  case  of  de&ult  by  a  collector  in 
paying  the  money  received  by  him,  the  respective  com- 
missioners, or  any  two  of  them,  in  their  respective  juris- 
dictions, are  empowered  and  authorized  (not  required)  to 
imprison  his  person,  and  seize  and  secure  the  estate, 
both  real  and  personal,  belonging  to  him,  or  which  shall 
descend  or  come  to  the  hands  or  possession  of  his  heirs, 
executors,  pr  administrators,  wheresover  the  same  can  be 
discooered  and  found  ;  and  the  commissioners  who  shall 
seize  and  secure  the  estate  shall  appoint  a  time  for  a 
meeting  of  all  the  commissioners,  who  are  enqxmered 
and  required  to  sell  and  dispose  of  the  collector's  estate, 
to  satisfy  the  arrears  and  costs,  if  the  collector  does 
not  pay. 

These  being  the  material  provisions  of  the  statute^  it 
seems  to  me  —  first,  that,  according  to  their  true  con- 
struction, it  is  discretionary  in  the  commissioners  wbe* 
ther  they  will  seize  or  not;  and  that,  if  they  do  not 
choose  to  seize,  they  may  put  the  bond  in  suit ;  and  that 
the  proviso  does  not  operate  unless  they  do  seize  ;-'8nd| 
secondly,  that,  if  the  proviso  be  obligatory  on  the  com- 
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missioners  in  all  eases^  it  does  not  constitute  a  condition 
precedent,  but  is  directory  only. 

The  fifty-second  section,  of  which  I  have  stated  the 
substance,  appears  to  me  to  leave  it  clearly  in  the  discre- 
tion of  the  commissioners  whether  they  will  seize  the 
estate  or  not:  they  have  the  power  of  determiningwhether 
it  is  worth  while,  considering  the  nature  of  the  property, 
its  probable  value,  and  the  difficulty  and  expense  of  ob- 
taining and  converting  it,  to  put  in  force  the  power  of 
seizure.      The  proviso,  therefore,  in  the  thirteenth  sec* 
tion,  which  expressly  refers  to  the  directions  and  powers 
in  the  fifty-second  section,  and  which  are  discretionary, 
ought  to  be  read  just  as  if  the  former  section  had  pro- 
vided that  the  bond  should  not  be  put  in  suit  for- any  de- 
ficiency other  than]  such  as  remained  after  sale  of  the 
estate,   real  and  personal,  pursuant  to  the  discretionary 
power  vested  in  the  commissioners  by  the  fifty-second 
section ;  that  is,  *^  if  the  commissioners  should  think  fit, 
in  their  discretion,  to  seize  the  estate,  real  and  personal." 
If  this  is  not  done,  this  consequence  will  follow  —  that 
the  commissioners,  who  have  a  discretion  by  the  fifty- 
second  section,  and  that,  no  doubt,  for  the  benefit  of  the 
parish  at  large  and  the  public  and  all  persons  inte- 
rested, to  seize  or  not,  are  yet  compellable  to  do  so, 
under  the  penalty  of  not  being  able  to  sue  on  the  bond 
for  the  deficiency  if  they  do  not :  so  that,  if  they  in  their 
discretion  think  the  public  interest  and  the  interests  of 
all  best  consulted  by  not  incurring  the  expense  of  a  sei- 
zure of  property  of  no  value,  the  public  must  sufier  by 
losing  the  remedy  on  the  bond  against  the  sureties ;  for, 
it  is  in  truth  their  loss.     If  the  commis^oners  took  this 
bond  and  were  acting  for  their  own  benefit,  there  might 
be  some  reason  for  saying,  that,  if  they  did  not  choose 
first  to  take  the  estate  of  the  principal,  they  should  not 
sue  the  surety ;  but^  if  they  act,  as  they  do,  not  for 
themselves,  but  for  the  public,  it  appears  to  be  impos- 
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sible  to  preserve  the  discretion  given  by  the  fifty-second 
section,  without  qualifying  the  thirteenth  section,  and 
making  the  proviso  therein  a  contingent  direction  or 
order  not  to  sue,  if  the  discretion  should  be  exercised, 
until  the  sale  should  have  been  completed.  I  am  there- 
fore of  opinion,  that  this  proviso  in  the  thirteenth  sec- 
tion has  no  operation,  unless  the  commissioners  choose 
to  seize  under  the  powers  of  the  fifty-second  section. 

But,  if  this  construction  be  not  correct,  and  the  pro- 
viso is  obligatory  on  the  commissioners  in  all  cases, 
then  arises  the  other  question  —  Is  the  compliance  with 
the  enactment  a  condition  precedent,  and  the  non-coin- 
pliance  a  bar'  to  the  action  ?  I  must  say  that  I  am  of 
opinion,  that  it  is  not.     In  the  first  place,  the  language 
of  the  proviso  is,  not  that  no  action  shall  lie  or  be  mait^ 
tained  on  the  bond,  but  it  comes  by  way  of  qualification 
on  the  former  part  of  the  clause,  which  commands  the 
commissioners  to  prosecute  the  bond  on  any  &ilureor 
default     It  is,  therefore,  a  command  to  them  not  to  put 
the  bond  in  suit  in  this  particular  case  contemplated  by 
the  proviso;  but  it  is  no  more.     Had  the  legislature  in- 
tended to  make  the  non-compliance  with  this  r^ulation 
an  absolute  bar,   I  cannot  help  thinking  they  would 
have  used  different  language.     But  it  is  not  on  the  use 
of  the  precise  expressions  that  I  place  so  much  reliance, 
as  on  the  consideration  of  the  consequences  to  which 
the  construction  contended  for  would  lead.     If  we  con- 
strue the  words  literally,  and  say  therefore  that  no  ac- 
tion  is   maintainable   unless  they   seize  and    sell  the 
lands  and  goods  of  the  defaulter,   whether  they  have 
knowledge,  or  by  reasonable  inquiry  could  obtain  the 
knowledge  of  tliem  or  not,  no  action  could  be  sgiely 
brought ;  and  the  public,  whose  suit  it  is,  would  be  de-» 
feated  of  their  remedy  by  proof  of  the  collector  having 
any  interest  whatsoever,  in  possession  or  reversion,  how- 
ever remote,  in  lands,  or  any  goods,  however  small  in 
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value  (and  there  is  none,  however  poor,  who  has  not  1840. 
some),  in  any  place  within  the  jurisdicUon  of  the  com- 
missioners, or  even  without  it;  for,  it  may  be  made  a 
question  whether,  under  the  fifiy-second  section,  their  Bubmeix. 
power  does  not  extend  to  lands  and  goods  any  where. 
This  construction  would  operate  practically  to  defeat  the 
remedy  of  the  bond  altogether.      The  consequences,  t 

therefore,  to  which  such  a  construction  would  lead,  at  all 
events  would  require  some  implied  exception  in  the  pro- 
vision of  the  statute ;  and  it  is,  I  understand,  conceded 
by  many  of  my  learned  Brethren  that  it  cannot  be  a 
condition  precedent  in  all  cases.     If  the  commissioners 
have  notice  or  knowledge  of  the  existence  of  such  lands 
or  goods,  it  is  said  that  the  sale  must  be  a  condition 
precedent,  otherwise  not:  but,  if  so,  can  we  say,  that, 
if  they  could  with  reasonable  diligence  ascertain   their 
existence,  the  sale   should  not  in  that  case  also  be  a 
condition  precedent?   There  is  a  difficulty  in  drawing  a 
distinction  between  the  two  cases ;  and  much  difficulty 
also  in  determining  the  fact  of  [knowledge  or  of  the 
power  to  ascertain  the  existence  of  lands  or  goods.     Is 
such  knowledge  or  power  of  one  of  the  commissioners,  a 
somewhat  numerous  body,  to  be  sufficient  ?  These  in- 
conveniences  and  difficulties,  coupled  with  the  want  of  a 
direct  and  positive  enactment  that  the  sale  shall  be  a 
condition  precedent,  induce  me  to  think  that  the  proviso 
(if  not  discretionary,  of  which  I  have  said  enough),  was 
directory  only  to  the  commissioners  who  act,  to  take  all 
proper  steps  in  the  first  instance.     It  does  not  follow, 
because  it  is  directory,  that  it  is  not  obligatory ;  and  I 
conceive,  that,  for  the  non-compliance  with  that  proviso, 
there  would  be  a  remedy  either  at  law  or  in  equity; 
though  the  want  of  such  remedy  would  not,  as  it  seems 
to  me,  necessarily  prevent  the  clause  from  being  con- 
strued to  be  directory. ' 
For  these  reasons,  I  cannot  help  thinking  that  the 
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1840.  legislature  did  not  intend  the  proviso  in  question  to  be 
a  condition  precedent,  or  that  the  existence  of  lands 
or  gjbods  unsold  should,  under  any  circumstances,  be  a 
bar  to  the  action. 

3.Seizuieand  ^*  ^7  answer  to  the  second  question  which  yoar 
sale  of  the  Lordships  have  proposed,  includes  an  answer  to  the 
iraods  of  the  ^^^*  ^^^  *®  reasons  I  have  pven  before,  I  think  that 
collector^  of     it  is  no  defence  to  an  action  on  the  bond,  that  the  com- 

the  cMtence  missioners  did  not  seize  and  sell  lands  or  iroods  of  the 
of  which  the,_,  __  .  -,...       «,         . 

commis-  defaulter,  of  the  existence  of  which  they  had  no  know- 

sionere  had      ledge,  before  the  oommencement  of  the  suit. 

knowleto  *'  '^^  ^^®  fourth  of  your  Lordships'  questions,  my 

not  a  con-       answer  is,  that  in  the  case  supposed,  the  verdict  ought 

dition  prece-  jq  [^  entered,  on  the  issue  raised  by  the  rejoinder  for 

dent  to  their  "^ 

right  to  put  *«  Defendant. 

the  hond  ia         The  plea  set  out  is  in  substance  (in  as  far  as  it  is 

Ae  ^ty'*  material  to  state  it)  that  the  collector  performed  so  much 

4  Defendant  ®^  ^®  condition  of  the  bond  as  relates  to  the  receiving 

entitled  to  a  all  the  monies  assessed  from  the  persons  liable ;  and,  as 

verdict  on  the  ^o  his  deficiency  in  accounting  for  what  he  received, 

issue  raised  >*  o 

by  the  re-        ^^^  ^^  ^^  possessed  of  and  entitled  to  divers  lands 

joinder.  and  goods  as  of  his  own  property  within  the  jurisdiction 

of  the  commissioners,  of  which  the  Plainti£&  had  notice, 
and  which  lands  and  goods  still  remain  unsold.    The 
replication  to  this  plea  is,  that  the  collector,  after  this 
breach  of  the  condition,  had  no  lands  within  their  juris- 
diction which  the  commissioners  could  seize  and  sell,  of 
which  they  had  notice.     The  rejoinder  drops  all  men- 
tion of  the  notice,  and  simply  avers  that  there  were 
lands  which  the  commissioners  could  and  might  have 
seized  and  Sold ;  and  concludes  to  the  country ;  and  the 
Plaintifi*s  add  the  similiter.    I  think  this  issue  was,  for 
reasons  I  shall  afterwards  give,  wholly  immaterial,  or 
rather,  in  reality,  no  issue  at  all;  and  if  a  court  of  error 
had  a  power  to  award  a  repleader,  it  ought  to  award  it: 
but  I  think  the  jury  ought,  upon  the  fact  found,  whicb 
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is  that  there  were  lands  which  the  commissioners  could       1840. 

have  seized  and  sold,  to  have  found  for  the  Defendant^ 

for  that  is  the  averment  he  makes  in  tendering  the  issue. 

5.   But,   supposing  the  verdict   to  be  so   entered, 

then,  upon  the  supposition  contained  in  your  Lordships' 

fifth  question,  I  am  of  opinion  that  this  was  an  imma*  ^^\  entitled  to 

•  1  .  fill  1  II  judgmentnon 

tenal  issue^  upon  which  a  repleader  ought  to  have  been  cbatanie  vere* 

awarded  (confining  my  opinion  at  present  to  the  ques*  dUsto  on  the 

tion  on  the  plea  set  out,  and  the  pleadings  arising  out  of  ^'"^^  ^. 

it),  if  the  Court  of  Error  had  power  to  do  so;  but  that  joinder. 

judgment  nan  obsiante  veredicto  cannot  be  entered  for 

the  Plaintiffs. 

The  principle  upon  which  such  a  judgment  proceeds 

as  against  a  Defendant  is,  that  he  has  confessed  the 

Plaintifi^'s  action,  and  avoided  it  by  matter  which  is  in 

substance  no  answer  to  the  PlaintiflTs  action;  and,  in 

such  a  case,  although  the  issue  raised  upon  that  matter 

has  been  found  for  the  Defendant,  yet  the  Court  gives 

judgment  for  the  Plaintiff  as  upon  a  confessions    There 

are  four  descriptions  of  judgments  for  a  plaintiff-—  on 

verdict,  demurrer,  nil  dicitj  and  confession:   Rex  v. 

Philips  (a) ;  and  this  belongs  to  the  last,  and  is  classed 

under  that  head ;  and  all  the  cases  in  the  books  which  I 

have  been  able  to  find,  are  founded  on  that  principle^ 

Thus,  in  the  form  referred  to  by  my  brother  Coliman 

[14  Finet^s  AbridgmefUf  Judgment^  (D0>  pi  !•]>  ^^ 

judgment  proceeds  upon  the  confession  in  the  plea  of 

the  matters  in  the  declaration,  and  want  of  sufficient 

matter  in  bar.    The  same  in  Cartheao^  S72.>  2  RoMs 

Abridgmeta,  99.,  WiUeSj  865,  366.     The  cases  of  Laof 

V-  Beynolds  (i),  Bex  v.  Philips  (c )>  Drayton  v.  Dale  (d), 

Earl  of  Lonsdale  v.  Nelson  (e)^  Lambert  v.  Taylor  (gK 

(a)  Sir.  S95.  (e)  2  B.  4*  C.  312.,  8D.Sf 

*  (6)  Cro.  Elix.  214.  R.  556. 

(c)  Sir.  394.  (g)  ^B.^C.  138.,  6B.i^ 

{d)  2B.SfC.  293.,  3D.^  2L  188. 
lU  534. 


Issue  imma- 


i )  MICHAELMAS  TERM, 

1840.  Ckars  v.  Stevens  (a),  Lewis  v.  Clement  (6),  and  Rickards 
V.  Bennet  (c),  are  all  cases  of  judgments  on  pleas  in 
confession  and  avoidance  bad  in  substance  (for»  if  bad  m 
Jbrm  merely,  such  a  judgment  will  not  be  given :  Stales 
▼•  Heydon.  {d)  And,  after  a  very  diligent  search,  I  have 
_^  ^  ^^^  1^^  ^^  ^  discover  a  single  case  of  this  species  of 
judgment  on  any  other  pleas  than  those  which  are  tech- 
nically in  confession  and  avoidance. 

It  is  said  that,  if  a  plea  traverses  one  out  of  several 
matters  alleged  in  the  declaration,  it  confesses  the 
remainder  to  be  true ;  and  in  like  manner  the  rejoinder 
confesses  such  part  of  the  replication  as  it  does  not 
deny.  But  I  do  not  think  it  confesses  the  remainder  in 
the  sense  which  is  required  to  found  such  a  judgment; 
Hudson  v.  Jones,  {e)  That  which  is  traversable,  and 
not  traversed,  may  be  said  no  doubt  to  be  admitted  for 
some  purpose :  that  is,  it  cannot  be  made  a  matter  in 
dispute  on  the  trial;  and  if  it  were  taken  by  protestation 
under  the  form  of  pleading  before  the  new  rules,  the 
matter  would  have  been  equally  put  out  of  the  issue ; 
but  there  would  have  been  great  difficulty  in  maintaining 
that  this  was  a  confession  for  the  purpose  of  giving  the 
PlaintifF  judgment.  The  effect  of  a  traverse  of  one  fact 
out  of  many  is  merely  this,  that  the  party  pleading  rests 
his  defence  on  a  denial  of  that  fact  only ;  but,  if  the 
decision  of  it  in  favour  of  the  Defendant  turns  out  to  be 
immaterial,  I  conceive  the  Court  cannot  give  judgment 
as  on  a  confession  of  the  other  facts.  I  am  fortified  in 
this  opinion,  not  merely  by  the  absence  of  any  authority 
to  warrant  such  a  judgment,  but  by  some  cases  of  a 
similar  nature,  in  which  the  courts  have  decided  that  a 
repleader  ought  to  be  awarded.     For,  if  the  position  be 

(a)  8  Taunt.  41S.  (d)  2  Lard    Raym.    924, 

(6)  ^B.S^A.  704.  6  Mod.   10.,   S  SaSc.    579^ 

(c)  I  B.d5C.  228.,  2D.Sf  3  SaUc  121. 

-R.  389.  (e)  lSalk.9l. 
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true^  that  a  Defendant  confesses  that  fact  in  a  declaration 
or  replication  which  ^he  does  not  deny,  it  mnst  be 
equally  true  of  a  Plaintiff  denying  one  matter  which  is 
immaterial  out  of  several  matters  in  a  good  plea ;  and 
yet,  in  this  case.  Lord  HoU  says,  in  Pitts  (or  Witts)  v. 
PolehampUm  (a),  there  must  be  a  repleader.  In  Serjeant 
V.  Fairfax  (&),  which  was  an  action  of  debt  for  rent 
against  the  assignee  of  the  lessee  (as  it  seems  from  the 
latter  report),  the  plea  was,  that  the  Defendant  assigned 
over  to  a  stranger,  with  the  consent  of  the  Plaintiff; 
and  the  issue  was  on  the  consent;  and,  after  verdict, 
whether  for  the  Plaintiff  or  Defendant  is  uncertain,  a 
repleader  was  awarded.  The  case  is  reported  several 
times  in  Kebkj  and  this  appears  to  be  the  result;  but  I 
must  own  that  no  great  weight  ought  to  be  attached  to 
this  authority,  from  the  inaccurate  mode  in  which  it 
appears  to  have  been  reported.  In  a  recent  case  in  the 
Exchequer,  PJummer  v.  Lee  (c),  the  Court  decided  that, 
where  the  Defendant  traversed  an  immaterial  averment, 
there  could  not  be  judgment  non  obstante  veredicto^  but 
that  there  must  be  a  repleader. 

For  these  reasons,  I  cannot  help  thinking,  that,  if  the 
replication  in  this  case  had  averred  two  distinct  Jacts, 
and  the  rqoinder  had  traversed  one  which  was  im- 
material, and  was  found  for  the  Defendant,  it  would 
not  have  admitted  the  other,  so  as  to  warrant  a  judg- 
ment non  obstante  veredicto.  But,  even  if  it  were  so, 
the  doctrine  would  not  apply  to  such  a  case  as  this ;  for, 
here,  in  truth,  the  issue  is  immaterial — one  on  which 
no  judgment  can  be  given ;  not  because  an  immaterial 
&ct  is  traversed,  but  because  there  is  in  reality  no  issue 
at  all,  no  affirmance  on  one  side  of  the  same  proposition 
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(a)  3  Salk.  305.,  1  Lord 
Raym.  391. 

(6)  I  Lev.  82.  {Sarjant  v. 
MadMf),  1  Keitfk,  23. 


(c)  2  JIf  .  4-   Welsby,  495., 
5  Bowl.  755. 
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1840*       which  is  denied  by  the  other:  and  the  case  belongs  to 
a  numerous  class  of  immaterial  issues  which  are  to  be 
found  in  the  books,  where  issue  is  taken  by  one  party 
on  that  which  is  not  alleged  by  the  other.     I  would 
instance  the  cases  of  Eftj^  v.  Mokun  (a),  which  was  an 
action  against  the  assignee  of  a  lease,  to  whom  the  estate 
of  the  lessee  had  come  by  assignment,  and  the  plea  was 
that  the  lessee  did  not  assign  to  the  defendant;  and, 
after  issue  joined,  a  repleader  was  awarded,  it  being  an 
issue  jouied  on  what  was  not  alleged  in  the  dedaration: 
and  the  cases  in  Gilberts  C.  P.  48^  Sandback  v.  7br- 
t^(&),  and  Waiker  y.  Brook  {c)j  all  afford  instances  of 
the  same  kind.     In  the  present  case,  the  replicadon  is, 
that  the  collector  bad  not  any  lands  of  which  the  com- 
missioners had  notice ;  which  pleading  is  bad  on  special 
demurrer,  as  being  a  n^;ative  pregnant,  that  is,  an 
issue  that  rather  supposes  an  affirmative  than  the  con* 
trary ;  but  good  after  verdict ;  GUb.  C.  P.  153.     If  the 
replication  had  been  proper,  it  should  either  have  de- 
nied that  there  were  lands,  or  admitted  that  there  were, 
and  averred  that  the  commissioners  had  no  notice  of 
them :  but  this  informal  replication  does  not  deny  that 
there  were  lapds,  nor  does  it  admit  that  there  were; 
but  it  means  in  effect  this  —  either  that  there  were  no 
lands,  or,  if  there  were,  that  the  commissioners  had  no 
notice  of  them.     The  rejoinder  contains  no  answer  to 
this  proposition,  but  avers  simply  that  there  were  lands 
—  a  fact  that  was  never  denied  by  the  Plainti£&;  and 
on  this  ground  I  am  satisfied  that  this  is  a  purely  im- 
material issue  (more  properly,  no  issue  at  all),  which  is 
not  cured  by  verdict,  upon  which  no  judgment  can  be 
given,  and  for  which,  in  the  court  below,  a  repleader 
ought  to  have  been  awarded. 


(a)  Str.  147.,    1  Bamar" 
'    diston,  182.  220. 


(b)  Cro.  Jac.  5%5. 
{c)  1  Lord  Baym.  133. 
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6.  In  answer  to  the  sixth  question  proposed  by  your  1840. 

Lordships,  I  have  to  state,  that,  in  my  opinion,  it  is  

not  competent  for  a  court  of  error  to  award  a  repleader,  ^^^e 

Upon  this  point  we  have  the  express  authority  of  Lord  Bubnell. 

Hale — Bennet  v.  HoJbech{a) — who  said  that  course  6.  A  court  of 

had  been  disused  then   100  years,  and  could  not  be  otot  cannot 

^        '  award  a  re- 

practised.     To  the  same  effect  is  Crosse  v.  Bilst(m{b)i  pjjeader. 

and  I  believe  no  instance  can  be  found  in  recent  dmes 
of  such  a  procekling.  The  reason  for  this  probably  }s, 
that  the  authority  given  by  the  writ  of  error  is  confined 
to  giving  judgment,  whether  of  reversal,  affirmance,  or 
venire  de  nofooj  on  the  existing  record;  and  that  the 
parties  are  not  before  them  to  replead.  They  have  no 
day  in  court,  and  are  not  necessarily  present  when  the 
judgment  is  pronounced.  The  Defendant  in  error  has 
the  means  of  compelling  the  Plaintiff  in  error  to  assign 
errors,  by  scire  facias  quare  exectdionem  turn;  and  the 
Plaintiff  in  error  may  oblige  the  Defendant  to  appear 
and  join  in  error,  by  scire  facias  ad  audiendum  errores  ; 
or  the  Defendant  may  come  freely :  but,  this  done,  the 
record  in  error  does  not  usually  state  the  presence  of 
both  parties  'when  judgment  is  given;  and  judgment 
may  certainly  be  affirmed  in  the  absence  of  the  De- 
fendant, as  is  stated  by  Pc^mU  J.  in  Staple  v.  Hey^ 
doiu{c)  Be  this  a&  it  may,  there  is  no  doubt  but  a 
court  of  error  dqes  not  now  possess  that  power.  If  a 
court  of  error  could  award  a  repleader,  I  think  it  ought 
to  do  so  in  this  case. 

7.  I  think  the  answer  to  the  seventh  question  pro-  7.  Raralt 
posed  by  your  Lordships  ought  to  be,  that  the  judg-  ]J^^^"^^ 
ment.  should  bq,  for  the  Plaintiffs,  n^  obstante  veredicto^  dicto. 

on  the  ground  that  the  plea  set  out  confessed  the  right  of 
action  on  the  bond,  and  did  not  avoid  the  same  by  suf- 
ficient matter  —  that  is,  that  the  judgment  should  be 

(a)  2  Saund.  319.  a.,  2  Lev.         (b)  6  Mod.  103. 
12.    {Hofbech  v.  Bennet).  (c)  6  Mod.  Q. 
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affirmed.     But,  if  I  am  wrong  in*  supposing  that  the 
sale  of  the  lands  was  not  a  condition  precedent,  then  I 
am  of  opinion  that  the  judgment  for  the  Plaintil&  below 
ought  to  be  reversed  simply :  and  they  must  begin  de 
novo.     I  do   not  think   that  any  aid  can  be  lawfully 
disrived  from  the  other  pleadings  in  this  case,  though  I 
am  not  prepared  to  say  that  it  may  not  in  some  cases. 
It  was  said  in   Goodbwme  v.  Bowman  (a),   and    very 
truly,  that  '*  most  of  the  cases  in  which  the  question 
respecting  a  repleader  has  been  considered,  were  before 
the  statute  of  Anne^  when  only  one  plea  could  be  put 
upon  the  record ; ''  and  that,  '^  if  such  plea  did  not 
contain  a  confession,  there  was  no  part  of  the  record  by 
which  the  deficiency  could  be  supplied.''    The  Lord 
Chief  Justice  proceeds  to  state  that,  in  that  case,  there 
was   ^<  a  verdict   upon  the  general  issue ;  and    that, 
although,  in  considering  the  merit  or  demerit  of  any 
individual  plea,  recourse   cannot  be  had   to  another, 
unless  expressly  referred  to  by  such  plea ;  yet,  as  the 
application  to  enter  the  verdict  is  founded  upon  the 
whole  record,  upon  which  it  appears  that  the  Defend- 
ants have  committed  the  grievance  complained  of,  and 
have  not  shewn  any  sufficient  justification,  it  may  be 
considered,  that,  in  that  point  of  view,  there  is  enough 
to  warrant  the  application  "  —  for  judgment  non  obstante 
veredicto :  and  that  "  no  rule  is  better  established  than 
this,  that  the  Court  will  not  grant  a  repleader,  except 
where  complete  justice  cannot  be  answered  without  it:" 
and  he  cites  Symmers  v.  Begem,  {b) 

This  doctrine  so  laid  down  by  the  Chief  Justice  is,  I 
believe,  new.  At  first,  I  felt  considerable  doubt  as  to 
its  being  well  founded :  but  it  is  extremely  convenieat 
and  reasonable :  and  I  am  not  prepared  to  say  that  any 


(a)  9  Bingh.  b%,  2  M.  6; 
Scott,  71S. 


(h)  Cowp.  310. 
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Talid  objection  can  be  made  to  it,  provided  it  be  ex- 
plained and  quali6ed  in  the  manner  I  will  mention :  but 
unfortunately  that  quali6cation  will  exclude  the  present 
case.     Where  it  applies,  a  new  mode  of  entering  up 
the  judgment    upon    the    record   would   be  required, 
treating  the  issue  found  for  the  Defendant  as  imma- 
terial, and  proceeding  notwithstanding  the  verdict  on 
that  issue  to  give  judgment  upon  the  other  issue  found 
for  the  Plaintiff:  nor  am  I  satisfied  that  the  doctrine 
laid  down  by  the  Chief  Justice  would  not  apply  to  a 
case  in  which  the  other  issues,  one  or  more,  being  each 
material  and  decisive  of  the  whole  cause  of  action,  are 
each  found  for  the  Plaintiff,  although  they  severally  or 
together  did  not  confess  or  traverse  all  the  material 
facts  alleged  in  the  declaration ;  for,  it  may  be  well  said 
that  a  repleader  is  to  be  granted,  to  enable  the  parties 
to  plead  properly  such  a  plea  as  would  be  decisive  of  the 
action;  and^if  they  have  already  done  so,  under  the 
power  given  oy  the  statute  of  Anney  and  raised  one  or 
more  correct  issues,  each  of  which  would  decide  the 
action,  and  the  Court  may  give  judgment  on  the  finding 
on  the  material  issue  or  issues,  such  a  course  is  un- 
necessary :  and  I  am  disposed  to  think,  on  that  ground, 
after  full  consideration,  that  the  Court  of  Exchequer 
was  wrong   in   awarding   a  repleader   in  the   case  of 
Pbmmer  v.  Lee^  already  referred  to ;  although  it  would 
have  been  rightly  awarded,  if  the  only  plea  had  been, 
the  traverse  of  (he  immaterial  fact  alleged  in  the  de- 
claration.    But  I  am  of  opinion  that  this  docti'ine  will 
not  help  the  Plaintiffs  in  this  case ;  because  the  matter 
of  the  plea  in  question  has  nevet^  been  tried  at  all  by  a 
proper'  issue.      The  Defendant  had  liberty  to  plead  that 
plea,  and  has  a  right  to  all  the  benefits  of  it;  and,  if  it 
be  good  in  point  of  law  (which  for  this  purpose  I  must 
assume),  he  had  a  right  to  have  the  facts  properly  dis- 
posed of  by  a  proper  issue.     This  has  not  been  done ; 
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as  the  issue  was  found  in  his  fiivour,  he  would  have  a 
right  to  ask  for  a  repleader  if  the  plea  stood  alone, 
and  cannot  be  deprived  of  that  right  if  it  is  joined  with 
others. 

I  am  therefore  of  opinion,  that^  assuming  the  plea  in 
quesdon  to  be  good,  the  other  pleadings  would  not  help 
the  Plamtiffs,  and  the  judgment  ought  to  be  reversed. 

Vaughan  J.    I  have  considered  with  attention  the 
various  questions  which  in  this  complicated  case  your 
Lordships  have  propounded  to  the  Judges;    some  of 
which,  being  ^*  inter  apices  doctrime  placitandi^**  might 
be  expected  to  provoke  much  difference  of  opinion.     I 
have  found  great  difficulty  in  bringing  my  mind  to  a 
satisfactory  conclusion  upon  some  of  them,  which  may 
cease  to  be  matter  of  surprize  when  it  b  remembered, 
that,  after  the  most  anxious  consideration,  not  only  have 
different  judges  taken  different  views  of  the  same  ques- 
tions, but  the  same  judges,  after  much  ruminating,  have 
found  themselves  constrained  to  give  different  judgments 
upon  the  same  question,  as  the  case  has  proceeded 
through  its  several  stages  in  the  courts  below. 

1.  To  the  first  question,  which  appears  to  be  the  most 
easy  of  solution,  I  answer  that  the  conduct  of  A.  B^ 
under  the  circumstances  stated,  in  paying  over  to  the 
Receiver-General  any  part  of  the  monies  collected  by 
him  for  the  year  1828,  to  be  applied  to  the  service  and 
account  of  former  years,  was  a  direct  breach  of  the 
condition  of  the  bond.  But,  as  the  case  of  a  surety  has 
ever  been  regarded  with  favour  both  in  courts  of  law 
and  equity,  his  liability  must  be  demonstrated.  He  has 
executed  a  bond  with  a  condition  by  which  he  stipulates, 
that,  A*  B.  being  appointed  collector  of  the  taxes  for 
the  district  in  question  for  the  year  1828,  he  will  be 
responsible  for  bis  collecting  and  well  and  truly  paying 
over  to  the  Receiver-General  all  such  monies  as  shall 
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come  to  his  hands  by  virtue  of  the  assessments  of  that 
year.  True  it  is  that  A.  B.  did  fisuthfully  collect  all  tlie 
snms  due  upon  those  assessments^  and  did  pay  them 
over  to  tlie  Receiver-General ;  but  with  a  specific  ap- 
propriation of  part,  viz.  6932.,  to  the  account  and  service 
of  2i  former  year,  for  which  year  the  defendant  below 
was  not  his  surety. 

Adverting  to  the  provisions  of  the  act  43  G.  3.  c  99^ 
(so  often  referred  to),  which  creates  and  defines  the 
obligations  and  duties  of  the  collector  and  of  his  surety, 
I  am  of  opinion  that  A.  B.  thereby  incurred  a  forfeiture 
of  the  penalty  of  the  bond.  But,  in  looking  at  the 
general  frame  and  context  of  the  act  of  parliament,  one 
cannot  fail  to  observe  that  the  duties  and  the  responsi- 
bility of  the  collector  and  his  surety  are  several  and 
distinct,  eiqpressed  in  different  terms,  and  depending 
upon  very  differ^it  provisions.  The  ofiice  of  each  is  an 
annual  ofiSce;  and,  in  considering  the  questions  sub- 
mitted to  us,  we  must  carefully  avoid  confounding  the 
duties  of  these  respective  officers  for  any  one  particular 
year,  with  the  duties  of  any  prior  or  subsequent  year. 
It  may  happen  accidentally,  but  not  necessarily,  that  the 
collector  of  the  preceding  year  may  also  be  appointed 
collector  for  the  subsequent  year ;  and  that  the  surety 
of  the  former  year  may  chance  to  become  the  surety  for 
the  collector  of  the  following  year ;  and  so  vice  versd. 
The  principal,  or  collector,  engages  that  he  will  duly 
collect,  and  well  and  truly  pay  over  to  the  Receiver- 
General,  all  sums  received  by  him  by  virtue  of  the 
assessments  made  in  the  year  1828,  to  the  service  and 
account  of  that  particidar  year  ;  and  the  surety  becomes 
responsible  for  the  faithful  discharge  of  this  duty ;  but, 
if,  instead  of  paying  over  the  sums  collected  in  1828  to 
the  service  and  account  of  that  year,  the  collector  causes 
the  same,  or  any  part  of  them,  to  be  applied  to  the  ex- 
tinction or  liquidation  of  an  arrear  which  he  had  sufibred 
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to  accumulate  in  any  former  year,  I  have  no  hesitation 
in  declaring  that  he  becomes  as  much  a  defaulter,  to  the 
-  extent  of  such  misappropriation,  as  if  he  had  applied  the 
money  to  the  payment  of  his  own  private  debt;  and  pro 
tanto  the  parish  becomes  liable  to  be  reassessed  to  make 
good  such  deficiency,  and  may  resort  to  the  surety  for 
indemnification  to  the  extent  of  the  default.  Whether 
this  conduct  of  A  B.  amounted  to  a  breach  of  the  con- 
dition of  the  bond,  cannot,  in  my  humble  judgment,  be 
tried  by  a  more  infallible  test  than  that  suggested  by 
my  brother  Parke^  in  delivering  his  judgment  in  the  Ex- 
chequer Chamber  (a),  wherein  he  observes  that  the  con- 
dition of  the  bond  is  to  be  construed  as  if  another  person, 
and  not  A.  B.,  had  been  collector  for  a  former  year: 
and,  could  it  then  admit  of  any  doubt  that  it  would  be  a 
breach  of  the  condition  '<  to  pay  well  and  truly  to  the 
Receiver-General,'*  if  the  money  had  been  lent  by  A*  B. 
to  such  former  collector  to  enable  him  to  pay  his  arrears, 
although  the  money  had  been  so  applied?  It  is,  in 
efiect,  for  this  purpose,  an  appropriation  by  A.  B.  to 
the  payment  of  his  awn  debt.  To  my  mind,  this  propo- 
sition involved  in  the  first  question  appears  so  plain,  and 
so  directly  in  unison  with  the  opinions  (I  believe)  of  all 
the  Judges  (whatever  difference  may  be  found  to  exist  in 
the  answers  to  be  returned  to  some  of  the  subsequent 
questions),  that  I  cannot  prevail  upon  myself  to  waste 
more  of  your  Lordships'  valuable  time  upon  the  consi- 
deration of  it. 

2.  The  second  question  opens  a  more  extended  field 
of  discussion,  and  is  calculated  to  excite  much  greater 
difference  of  opinion.  We  are  told^  that  A.  -B.,  at  the 
time  of  the  supposed  breach  of  the  condition  of  the 
bond,  had  certain  lands  and  goods  within  the  jurisdic- 
tion of  the  commissioners,  of  'which  they  had  knawtedgCf 

(a)  2  New  Cases,  3S.,  2  Scott,  46. 
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before  any  action  brought  upon  the  bond;  and  we  are       1840. 
asked  whether,  an  action  being  brought,  it  would  be  a 
defence  to  that  action,  that  the  commissioners  did  not 
before  suit  seize  and  sell  the  said  lands  and  goods.  Buritblu 

The  answer  to  this  question  seems  to  depend  upon  condiuon  pre- 
establishing  the  proposition  that  such  seizure  and  sale  ^J^^lf"*/^ 
was  a  condition  precedent  which   must  be   complied  proceed 
with  before  the  surety  can  be  sued ;  and  whether  it  be  againgt  the 
such  a  condition  precedent  must  be  determined  by  the  *""  ^' 
true  construction  of  the  proviso  in  the  thirteenth  section 
of  the  43  G.  3.  c.  99.  regard  being  had,  at  the  same 
time,  to  the  power  and  authority  given  to  the  com- 
missioners by  the  fifty-second  section  to  deal  with  the 
person  and  property  of  the  collector  making  default    It 
has  been  argued,  and  I  think  correctly,  that  the  clause 
enabling  the  commissioners  to  seize  the  lands  and  goods 
of  the  collector,  is  not  imperative^  but  directory  ordy^ 
and  is  not  a  step  necessarily  preliminary  to  putting  the 
bond  in  suit  against  the  principal.    But  I  conceive  that 
the  legislature  has  drawn  a  distinction,  and  expressed  it 
in  words  too  plain  to  be  mistaken,  between  the  liability 
of  the  principal  and  of  the  surety,  and  has  with  the  most 
guarded  caution  placed  the  responsibility  of  the  latter 
upon  the  more  favoured  footing.     After  directing  the 
form  of  the  bond  to  be  taken  from  the  surety,  that  sec- 
tion \s.  IS)  proceeds  to  enact,  that  **  every  such  bond 
given  by  way  of  security  shall  be  prosecuted  by  the 
commissioners   on   any  failure  oc  default  of  the  col- 
lector :  **  but  accompanied  and  followed  by  this  remark- 
able proviso,  which  I  regard  as  the  inducement  or  con- 
sideration influencing  the  mind  of  the  surety  to  enter 
into*  the  obligation,  viz.      '^  Provided  always  that  no 
such  bond  shall  be  put  in  suit  against  any  surety  for  any 
deficiency  other  than  what  shall  remain  unsatisfied  after 
sale  of  the  lands,  tenements,  goods,  and  chattels  of  such 
collector  in  pursuance  and  by  virtue  of  the  directions 
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and  powers  given  to  the  respective  commissioDers  by 
this  act**    If  this  proviso^  admitted  on  all  hands  to  have 
beai  introduced  for  the  sole  purpose  of  giving  protec- 
tion to  the  surety^  and  of  easing  the  burthen  of  kis 
oUigationi  does  not  disarm  the  commissioners  of  any 
power  to  call  Aim  to  account  until  the  deficiency  of  the 
collector  has  been  ascertained,  after  giving  credit  for  the 
proceeds  resulting  from  the  sale  of  his  lands  and  goods 
pursuant  to  the  powers  in  the  fifty-second  section,  in 
reduction  of  the  balance,  I  ask  what  language  could  be 
devised  more  clear  to  convey  the  notion  of  a  strict  con- 
dition precedent  than  the  words  of  this  proviso.    To 
my  mind,  this  is  a  solemn  declaration  made  by  the 
legislature  (contemplating  the  reluctance  with  which 
persons  might  become  sureties  in  bonds  of  this  descrip- 
tion) that  whoever  executed  them  should  not  be  prose- 
cuted for  the  default  of  the  collector,  until  after  the 
commissioners  had  first  seized  and  sold  all  the  real  and 
personal  estate  of  the  collector  of  which  they  had  any 
knowledge;  and  that  the  commissioners,  having  given 
credit  for  the  proceeds  in  reduction  of  the  debt,  might 
then,  and  then  only,  enforce  the  bond  against  the  surety. 
How  far  the  neglect  or  fiulure  of  the  commissioners  to 
exercise  the  powers  delegated  to  them  of  proceeding 
against  the  lands  and  goods  of  the  prindpal,  for  the 
purpose  of  making  them  available  in  diminution  of  the 
debt  or  balance  to  be  afterwards  claimed  against  the 
surety,  may  render  them  obnoxious  to  any  proceeding 
by  mandamus,  or  by  suit  in  equity,  or  otherwise,  we  are 
not  called  upon  to  discuss  :  but,  surely,  their  neglect  to 
discharge  the  trust  reposed  in  them  affi>rds  no  just 
ground  for  prematurely  accelerating  the  liability  of  the 
surety.     So  harsh  a  construction  of  the  proviso  in  the 
thirteenth  section  would  be  fraught  with  injustice,  and 
virtually  operate  as  a  fraud  upon  the  surety.     I  am 
therefore  of  opinion,  upon  the  plain  letter  of  the  act  of 
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parliament)  upon  the  dear  intention  of  the  l^islature^  1840. 
to  be  collected  from  the  whole  frame  and  spirit  of  \  its 
Tarious  enactments,  and  upon  the  reason  of  the  thing, 
that  the  neglect  of  the  commissioners  to  seize  and  sell 
the  lands  and  goods  ot  the  collector  of  which  they  had 
knowledge,  before  the  action  was  commenced,  would, 
if  properly  pleaded,  afford  a  good  ground  of  defence  to 
such  action. 

3.  To  the  third  question,  which  assumes  the  want  of  3.  Seizure 

knowledge  in  the  commissioners,  and  their  ignorance  of  ^^  ^? 

the  fact  of  the  existence  of  any  lands  or  goods  belonging  goods  of  the 

to  the  collector  within  their  jurisdiction,  before  the  com-  collector,  of 

the  existence 
mencement  of  the  suit,  I  answer,  De  non  existentibus  et  ^f  ^hich  the 

non  apparetUibus  eadem  est  et  ratio  et  lex*     Upon  this  commis- 

short  ground,  and  on  this  plain  and  sound  principle,  I  "®°®"  ^*^ 
®  ^  ^         ^  no  notice  or 

am  of  opinion,  that  this  defence  of  the  surety  must  fail,  knowledge, 
where  the  commissioners  have  had  no  notice.  **f  *^  *  con. 

4.  Whether  the  issue  raised  by  the  rejoinder  to  the  denHo^their 

replicati(Mi  to  the  plea  set  out  ought  to  have  been  found  right  to  pro- 

for  the  PlaintifiS  or  for  the  Defendant,  depends  upon  ^g*f^^*' 

the  matters  involved  in  that  issue.    If  the  rejoinder,  not  *  jy  c  a    . 

having  traversed  the  fact  of  notice  to  the  conunissioners,  entitled  to  a 

a  most  important  part  of  the  issue  tendered  by  the  re-  verdict  on  the 

...  -  .lit.         1     1       1     «.         r  i^sue  raised 

plication,  can  be  considered  as  having  the  legal  effect  ot  ^^  ^i^^  ^^ 

impliedfy  admitting  the  want  of  notice  to  the  commis-  joinder. 
sioners  of  there  being  any  lands,  &c.  of  A.  B.  within  their 
jurisdiction  before  the  commencement  of  the  action,  I 
think  that  the  verdict  on  that  issue  should  have  been 
found  for  the  Plaintiffs.  But  I  cannot  satisfy  my  mind 
that  the  Defendant  below,  by  his  rejoinder,  can  be  taken 
to  have  made  any  such  admission.  The  allegation  in 
the  replication  that  the  commissioners  sold  all  the  lands 
of  A.  B.  of  which  they  had  notice,  is  one  entire  and  sub- 
stantive allegation,  the  whole  ot  which  the  Defendant 
might  and  ought  to  have  traversed ;  but,  by  omitting  one 
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1840.        very  essential  part  of  it,  he  has  raised  an  immaterial 
■        issue  (if  any  issue  be  raised),  in  which  I  think  the  fact 
GwYNNE      ^f  notice  not  involved.     Taking  this  view  of  the  subject, 
BuBNKLL.      the  finding  of  the  jury  that  A.  B.  had  ktnds^  &c.  pro- 
perly affirms  all  that  was  put  in  issue,  and  therefore 
entitles  the  Defendant  to  have  it  entered  in  his  &vonr; 
but,  as  it  is  an  immaterial  issue,  what  ore  the  legal  con- 
sequences resulting  from  such  finding  of  the  jury,  viJI 
be  seen  in  the  answer  to  the  subsequent  questions. 
5.  Plaintiffs         5.  If  I  am  correct  in  supposing  that  the  verdict  should 

not  eniitled  to  be  entered  for  the  Defendant  upon  the  issue  raised  bv 
judgment  lion     ,  .  .    ,  i        i      •  •  i    i        .  ij 

obstante  vere-   ^"^  rejomder  to  the  plea  m  question,  and  that  it  would 

dicto  on  the  be  no  defence  to  the  action  that  the  lands  of  A.  B.  were 
^^ihe  r  •  "®^  ^'^  ^^  ^^^  commissioners,  unless  they  had  notice 
joinder.  of  their  existence,  I  think  (hat  judgment  might  be  en- 

tered for  the  Plaintifis  rum  obstante  veredicto^  provided 
.    the  plea  can  be  considered  as  amounting  to  a  confissm 
of  the  cause  of  action,  and  an  fnsufficient  avoidance  of  it. 
The  rule  as  applicable  to  cases  of  this  description  is 
laid  down  with  great  precision  and  perspicuity  by  Lord 
Chief  Justice  Abbott^  in  Lambert  v.  Taylor,  {a)    He  sajs: 
*^  The  plea  being  bad,  the  Defendant  certainly  cannot 
have  judgment,  although  the  issue  is  fouqd  for  Arm,  the 
issue  being  taken  on  an  immaterial  matter:   and  tl)e 
question  whetlier  the  PlaintiflT  can  have  judgment,  or 
whether  there  ought  to  be  a  repleader  (supposing  the 
Court  competent. to  award  a  repleader),  depends  upon 
the  question  whether  the  plea  doe$  or  does  not  contain 
a  confession  of  a  cause  of  action ;  if  a  cause  of  action  be 
confessed  by  the  plea,  and  the  matter  pleaded  in  avoidance 
be  insufficient,  the  Plaintiff  is  entitled  to  judgment  not- 
VDithstanding  the  verdict."   The  same  rule  was  recognised 
and  confirmed  by  the  Court  of  Common  Pleas  in  the 

(a)  4»B.^C.  152.,  6  D.  ^  E.  188. 


4  VICTORIA. 


54-1 


case  of  Goadbume  v.  B&wman  {a\  and  by  the  Court  of 
Exchequer  in  Plummer  v.  Lee.  {h) 

Let  us  apply  this  test  to  the  plea  in  question.     That 
plea  istates  that  A»  B.  did  well  and  faithfully  demand  and 
collect  all  the  sums  of  money  charged  in  the  said  assess- 
ments ;  and  then  avers  that  he  was  possessed  of  and 
entitled  to  certain  lands  within  the  jurisdiction  of  the 
commissioners,  of  which  the  Plaintiffs  had  notice^  and 
which  they  might  have  seized  and  sold  to  satisfy  the 
sums  so  collected  and  detained  or  not  duly  paid  over  by 
him  in  pursuance  of  the  bond.     This  plea  confesses  a 
cause  of  .action,  and  contains  matter  in  avoidance  of  it, 
capable  of  being  moulded  into  an  issue  which,  properly 
framed,  would  have  determined  the  merits  of  the  case. 
But,  mark  the  mode  in  which  the  Plaintiffs  deal  with 
this  plea  in  their  replication.     They  state,  that,  aiier 
A.  B»  had  collected  the  sums  assessed,  and  omitted  to 
pay  them  over  to  the  Receiver-Greneral,  he  had  no  lands 
widiin  the  jurisdiction  of  the  commissioners  which  they 
could  seize  and  sell,  (^  which  the  Plaintiffi  had  notice. 
Without  discussing  the  question  whether  the  Plaintiffs' 
replication  was  not  inartificially  drawn,  and  open  to  a 
special  demurrer,  inasmuch  as  it  traverses,  not  the  single 
fact  whether  A.  B.  had  lands  within  the  jurisdiction  of 
the  commissioners,  nor  the  fact,  simpliciter,  whether  the 
Plaintiffs  had  notice^  but  the  compound  proposition  that 
he  had  no  lands  of  whic/i  the  Plaintiffs  had  notice^  per- 
haps the  more  correct  mode  of  replying  to  a  plea  so 
framed  would  have  been  either  to  have  traversed  the 
fact  of  A.  B.  having  lands,  or  the  fact  of  the  Plaintiffi 
having  had  nofice —  the  one  or  the  other,  but  not  both ; 
the  failure  to  maintain  either  being  fatal  to  the  De- 
fendant's bar. 

Such  being  the  plea  and  the  replication,  the  Defend- 
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(o)  9  Bing.  532.j 
Sa^,  700. 


(b)  2  Jf .  4  WMfy,  495., 
5  Dowi.  755. 
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6.  A  court  of 
error  has  not 
of  late  years 
awarded  a  re- 
pleader. 


ant  rejoins  that  A.  B.  had  lands  within  the  jurlsdictioD; 
omitting  to  traverse  so  essential  a  part  of  the  issue  ten- 
dered by  the  replication  as  the  fact  of  notice.    It  appears 
to  me  that  the  Phiintifis  might  have  demurred  to  diis  re- 
joinder, as  tendering  an  hpmaterial  issae  (if  not  amount- 
ing to  a  departure),  passing  by  and  losing  sight  altogether 
of  the  fact  of  notice,  upon  which  the  strength  and  suf- 
ficiency of  the  bar  rested.     Instead  of  doing  so^  they 
have  countenanced  this  error,  and  concurred,  by  adding 
the  similiter^  in  sending  an  issue  to  be  tried  by  a  jary^ 
which  cannot  dispose  of  the  merits  of  the  case.     How^ 
then,  is  the  verdict  to  be  entered  on  this  issue?    With 
unfeigned  deference  to  the  opinion  of  others,  I  conceive^ 
as  I  have  before  stated,  that  the  verdict  should  be  en- 
tered for  the  Defendant,  the  jury  having  found  the  only 
fact  involved  in  it  in  his  favour,  viz.  that  A.  B.  had  lands 
within  the  jurisdiction  of  the  commissioners. 

There  being,  therefore,  a  plea  upon  the  record  which 
confesses  a  cause  of  action,  and  which  contains  matter 
in  avoidance  of  it  which  might  have  determined  the 
rights  of  the  parties,  but  which  has  failed  to,  do  so  irom 
their  mutual  neglect  to  observe  the  rules  of  good  plead- 
ing, I  think  the  Plaintiffi  are  not  entitled  to  enter  up 
judgment  non  oh^aiite  veredicto  upon  a  supposed  implied 
confession  in  the  rejoinder,  that,  if  there  were  lands 
within  the  jurisdiction  of  the  commissioners,  the  Plain- 
tiffs had  no  notice  of  them.     For  the  other  reasons 
suggested  by  my  Brother  Coleridge  and  the  very  learned 
Baron  Parke,  I  agree  that  the  neglect  of  the  Defendant 
to  traverse  the  fact  of  noticcj  does  not  amount  to  any 
such  implied  admission  of  it 

6.  Supposing  the  judgment  could  not  be  so  entered, 
and  the  issue  raised  by  the  rejoinder  be  (as  I  apprehend 
it  must  be  adjudged)  immaterial,  we  are  called  upon  to 
declare  our  opinion  upon  the  jurisdiction  of  a  court  of 
error  to  grant  a  repleader,  and  upon  the  expediency  of 
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doing  so  in  the  case  before  us.     I  believe  it  has  been  a        1840. 
prevalent  notion  in  Westminster  Bali  of  late  years,  that 
a  court  of  error  cannot  award  a  repleader ;  and  the 
neglect  or  forbearance  to  exercise  this  right  through  a 
long  succession  of  years,  is  strong  evidence  against  the 
existence  of  it*     Since  the  statute  of  Anne^  which 
allowed   Defendants  any  number  of  pleas  the  Court 
might  be  pleased  to  sanction,  and  since  the  practice  of 
granting  new  trials  has  grown  into  daily  use^  the  award- 
ing of  a  repleader,  even  by  the  courts  below,  has  become 
of  rare  occurrence,  inasmuch  as  the  court  from  whence 
the  record  issues  is  likely  to  render  such  proceeding 
unnecessary.     In  the  case  of  Bensnet  v.  Hctbech  (0), 
Lord  Hale  is  reported  to  have  said  thi^  in  ancient 
times  it  was  usual  to  award  a  repleader  on  a  writ  of 
error  from  the  Common  Pleas  to  the  King's  Bench)  and 
that  he  had  searched  and  found  several  Rolls,  not  less 
than  seven  in  number  (the  earliest  in  the  21  Edw.  1.,  and 
the  latest  in  the  33  Edw.  3.))  in  which  a  repleader  had 
been  so  awarded ;   but  he  adds,  it  was  grown  obsolete 
and  not  in  use  at  that  day.     I  am  not  aware  that  the 
jurisdiction  of  a  court  of  error  to  award  a  repleader 
(assuming  it  once  to  have  existed)  has  ever  been  abo- 
lished by  any  legblative  enactment,  or  declared  illegal 
by  any  judicial  decisions.     But,  since  the  time  of  Lord 
Hale,  more  than  a  century  and  a  half  has  elapsed,  and 
sunk  the  practice  (if  ever  it  existed)  into  absolute  de- 
suetude, and  involved  the  right  in  deeper  obscurity.     I 
cannot,  therefore,  venture  to  affirm  the  jurisdiction  of  a 
court  of  error  to  award  a  repleader,  and  consequently 
cannot  assert  the  expediency  of  doing  so  in  this  case. 

7.  This  leads  me  to  the  last,  and  the  only  remaining  7.  Result, 
question,  viz.,  what  judgment  ought  to  be  pronounced,  f^^*"*^/*!^ 
supposing  a  court  of  error  cannot  or  do  not  award  a  Iq^. 


(a)  2  Saund  319*  a*  (ITo^ttfcft  v.  Bem^,  2  Lev.  12.). 
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1840.  repleader :  to  which  I  answer,  in  a  word,  that  judgment 
cannot  be  pronounced  for  the  Defendant,  because  the 
issues  found  for  him  are  immaterial  issues :  neither,  as  it 
appears  to  me,  can  judgment  be  pronounced  for  the 
Plaintiffi  on  the  whole  record,  or  on  the  fifth  plea 
non  obstante  veredicto^  for  the  reasons  I  have  before 
stated. 

Deeply  regretting  the  time  and  cost  which  have  been 
expended  in  a  fruidess  litigation,  I  come  to  the  condo* 
sion  which  I  have  arrived  at,  after  much  fluctuation  of 
opinion,  with  great  reluctance,  that  the  judgment  of  the 
Court  below  should  be  reversed,  and  the  Plaintiffi  be  at 
liberty  to  retrace  their  steps,  and  begin  de  novo,  if  they 
shall  be  so  advised. 

1.  Collector's        LiTTLEDALE  J.     1.  In  auswcr  to  the  first  question 

paying  to  the  proposed  by  your  Lordships,  I  am  of  opinion  that  the 

former  year^    Conduct  of  A.  B»  was  a  breach  of  the  condition  of  the 

monieacol-      bond,   for  the  reasons  already  given  by  my  learned 
lected  in  a        u     *l 
subsequent       brothers. 

year,  a  breach  2,  S.  The  second  and  third  questions  are  so  much 
ditbn  of"uie  *^°"«^^®^  together,  that,  with  the  leave  of  the  House,  I 
bond.  should  propose  to  give  an  answer  which  applies  to  bodi. 

Two  questions  arise  on  the  construction  of  the  statute 
of  43  6.  S.  c.  99.  The  first  is,  whether  the  sale  of  the 
lands  and  goods  of  the  collector  be  a  condition  prece- 
dent to  putting  the  bond  in  suit  against  the  surety: 
the  secdnd  is,  whether,  if  it  be  a  condition  precedent, 
it  applies  to  all  the  lands  and  goods  of  the  collector,  or 
only  to  those  which  were  known  to  the  commissioners ; 
and  I  use  the  term  **  known,"  because  the  word  <<  no- 
tice,**  which  occurs  in  the  pleadings,  sometimes  means 
that  knowledge  which  is  acquired  by  specific  information 
given  with  a  particular  object,  as  in  the  instance  of 
notice  of  dishonour  of  bills  of  exchange,  and  other 
cases ;  but,  as  applicable  to  the  present  case,  I  mean 
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by  the  term  "known,"  knawUdge^  in  whatever  way  it  is       i84o. 
acquired.  ■ 

2.  Upon  the  first  of  these  points,  I  think  the  sale  of     ^''^»w« 
the  knds  and  goods  of  the  collector  is  a  condition  pre-     Bvbmxll. 
cedent  to  putting  the  bond  in  suit*    The  thirteenth  see-  2.  Sdxuie  and 
tion  of  the  4S  G.  S.  c.  99.,  after  prescribing  the  form  of  Mle  of  lands 
the  bond  of  the  surety,  says,  that  "  every  such  bond  ^^  ^^^ 
given  by  way  of  such  security  as  aforesaid,  shall  be  of  the  exist- 
prosecuted  by  the  commissioners  on  any  failure  or  de-  ^^  ^^  vt\^^ 
fault  of  the  collector:"  and  then  there  immediately  sionenhad 
follows  this  proviso,  ^*  Provided  always,  that  no  such  notice  or 
bond  shall  be  put  in  suit  against  any  surety,  for  any  ^^nditiOTPw- 
deficiency  other  than  what  shall  remain  unsatisfied  after  cedent  to  their 
sale  of  the  lands,  tenements,  ffoods,  and  chattels  of  such  ^^^  ^  P'^ 
collector  in  pursuance  and  by  virtue  of  the  directions  ^^  surety. 
and  powers  given  to  the  commissioners  by  this  act" 
Here^  therefore,  is  a  provision  that  the  bond  shall  not 
be  put  in  suit  for  any  deficiency  other  than  what  shall 
remain  unsatisfied  after  a  particular  thing  done.    It  is 
quite  clear  that,  if  the  lands  and  goods  had  been  sold, 
the  bond  can  only  be  put  in  suit  for  the  difference;  but, 
if  there  are  lands  and  goods,  and  they  can  be  sold  by 
the  commissioners  under  the  powers  and  directions  of 
the  act,  the  meaning  of  the  clause  is,  that  the  deficiency 
must  be  ascertained  first;  for,  otherwise,  it  is  putting 
the  bond  in  suit  for  the  tnAofe,  where  the  act  says  it  shall 
only  be  so  for  a  deficient/.     It  is  a  very  reasonable  pro- 
vision for  a  surety,  that  he  shall  not  be  called  upon 
until  all  has  been  got  from  the  collector  that  can  be 
raised. 

But  it  is  necessary  to  see  what  are  the  powers  and 
directions  given  by  the  act,  by  which  the  deficiency  is  to 
be  ascertained.  They  are  contained  in  the  fifty-second 
section,  which  enacts  that,  if  the  collector  makes  default 
in  the  particulars  enumerated,  the  commissioners  are 
authorised  and  impowered  to  imprison  the  person  and 
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1840.       seize  and  secure  the  estate,  both  real  and  personalf  of 
the  collectori  wheresoever  the  same  can  be  discovered 
and  found;  and  the  commissioners  who  shall  so  seize 
and  secure  the  estate,  shall  be  and  they  are  empowered  to 
appomt  a  time  for  a  meeting  of  the  commissioners ;  and 
the  commissioners  present  at  such  meeting,  in  case  the 
accounts  of  the  collector  be  not  delivered,  or  the  loomj 
detained  by  him  be  not  paid,  are  empowered  and 
required  to  sell  and  dispose  of  all  such  estates  which 
shall  be  for  the  cause  aforesaid  seized  and  secured.    It 
is  said  that  this  clause  as  to  seizing  the  estates  is  aoly 
directory  to  the  commissioners,  as  they  are  only  au- 
thorised and  empowered,  and  not  required^  to  seize;  and 
that  this  is  more  strongly  shewn,  because  in  the  subse- 
quent part  of  the  clause  they  are  required  to  sell,  and 
therefore  a  differeht  phraseology  is  used.     There  is  not 
the  least  doubt  but  that  the  clause  as  to  seizing  is  only 
directory,  and  only  gives  a  discretion  to  the  commis- 
sioners, that  if  the  collector  makes  default,  they  may 
■seize  and  secure  the  estates;  and  then,  ii^  at  a  subse- 
quent meeting,  the  collector  does  not  pay  up  his  defi- 
ciency, they  are  required  to  sell.     It  is  very  reasonable 
that  they  shall  not  be  required  to  sell,  if  the  collector 
can  redeem  his  estate.   And  then  it  is  said  that,  because 
the  clause  as  to  seizure  is  only  discretionary  with  the 
commissioners,  they  need  not  seize  unless  they  think 
proper;   and,  as  the  powers  and  directions  as  to  the 
seizure  and  sale  of  the  estates  are  not  in  point  of  fiict 
exercised,  and  need  not  be  so  unless  the  commissioners 
think  proper,  the  deficiency,  after  the  exercise  of  these 
powers,  is  out  of  the  question,  and  does  not  and  need 
not  arise,  and  the  bond  may  be  put  in  suit  without 
regard  to  that     But  I  think  not     The  fifty-second 
section  relates  to  the  conduct  to  be  pursued  towards  the 
collector  ;  and  the  commissioners  will  no  doubt  exercise 
thdr  discretion  as  will  best  accord  with  the  discharge  of 
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their  duties  to  the  Crown,  to  the  parishioners^  and  to  the 
collector ;  but,  if  they  do  not  think  it  right  to  enforce 
their  powers,  the  sureties  are  not  to  suffer  by  that ;  the 
proviso  in  the  thirteenth  section  is  introduced  for  the 
benefit  of  the  surety,  and  the  meaning  of  it,  in  my 
opinion,  is,  that  he  is  not  to  be  called  upon  until  the 
commissioners  have  done  all  in  their  power  to  make  the 
collector  pay;  and  if,  for  any  reason,  they  omit  to  do 
that,  they  are  not  to  call  on  the  surety.  If  it  be  not  a 
condition  precedent,  I  do  not  see  how  the  surety  can 
have  the  benefit  of  the  clause ;  for,  if  the  surety  be 
compelled  to  pay  the  whole,  I  do  not  think  he  could 
have  a  mandamus  to  the  commissioners  to  seize  and 
sell;  their  power  is  only  to  seize  and  sell  if  the  collector 
has  not  paid  the  money ;  but,  if  the  money  has  been 
paid  by  other  means,  the  collector  is  no  longer  indebted 
to  the  commissioners :  besides,  if  a  mandamus  were  to 
go,  it  must  be  for  the  X^hole  direction  of  the  clause,  and 
that  is,  that  the  money  arising  from  the  sale  shall  be 
paid  to  the  Receiver-General;  and  then  the  surety 
would  have  to  petition  the  Crown  to  be  repaid.  And  I 
should  doubt  whether  a  court  of  equity  would  compel  a 
sale,  unless  to  carry  the  whole  clause  into  effect,  and  so 
as  that  the  surety  might  petition  the  Crown  when  the 
money  had  got  into  the  hands  of  the  Receiver-GeneraL 
Perhaps  tiie  commissioners  might  of  themselves  sell,  in 
order  to  relieve  the  surety :  but,  besides  my  doubting 
the  power  of  the  commissioners  to  sell  after  they  have 
been  paid  by  the  surety,  I  do  not  think  the  surety  ought 
to  be  put  in  the  situation  of  having  to  rely  upon  what 
they  may  be  disposed  to  do. 

It  is  very}  possible  that  some  inconvenience,  and  in 
some  cases  loss,  might  arise  if  the  bond  could  not  be 
enforced  agtunst  the  surety  till  the  property  of  the  col- 
lector is  soljl;  for,  certainly,  the  proceedings  under  the 
fifty-second  section  must  be  attended  with  delay*  But  I 
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do  not  think  we  have  any  thing  to  do  with  that  oon* 
siderationi  the  question  is  upon  the  construction  of  the 
act,  as  it  is  presented  to  us. 

Some  distinction  was  raised  in  the  argament  as  to 
the  meaning  of  the  words  <^  prosecute"  and  put  in 
suit;''  and  it  was  suggested,  that,  because  the  words 
^*  prosecute  the  bond "  were  used  without  any  restric- 
tion, the  bond  might  be  enforced  by  action  immediately. 
But  I  think  <*  prosecute"  and  <*  put  in  suit"  are  syno- 
nymous: in  pleading  a  writ,  the  common  phraseology 
is,  sued  and  prosecuted  out  of  the  court,  &c. :  and,  if  the 
word  **  sued  "  alone,  or  **  prosecuted  "  alone»  were  used, 
it  would  mean  the  same  thing  as  conjoinmg  the  two 
words;  anjd  in  the  thirteenth  section  the  restriction  I 
think  must  be  applied  as  well  to  prosecuting  the  bond 
as  putting  it  in  suit 

S.  The  other  question  is  as  to  notice  or  knowledge  of 
the  lands  and  goods; — as  to  which,  there  is  more  doubt; 
because  there  is  no  such  language  as  notice  or  know- 
ledge used  in  the  act  of  parliament;  but  the  construc- 
tion of  the  act  of  parliament  must  have  a  reasonable 
intendment  ingrafted  upon  it,  arising  out  of  the  existing 
state  of  things:  and  I  think  it  can  only  be  intended 
that  the  commissioners  shall  be  compellable  to  seize 
and  sell  for  the  benefit  of  the  surety  such  lands  and 
goods  as  they  know  of;  it  is  impossible  for  them  to 
$eize  things  of  which  they  are  ignorant;  and  it  would 
not  be.  any  breach  of  duty  in  them  not  to  seize  lands  of 
which  they  had  no  knowledge.  If  they  were  negligent 
in  not  taking  reasonable  means,  according  to  circum- 
stances, to  find  out  the  effects,  it  might  fiirnish  some 
means  of  proceeding  against  the  commissioners ;  but, 
as  a  mere  question  of  construction,  whether  they  were 
bound  as  a  condition  precedent  to  seize  that  of  which 
they  had  no  knowledge,  any  acts  of  neglig^ce  or  want 
of  attention  in  that  respect  could  not  arise.    I  do  not 
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think  the  words  ^<  wheresoever  the  same  can  be  dis-* 
Govered  and  found,''  &PP^y  ^  this  part  of  the  construe*, 
tion;  and  I  think  that  meansi  wherever  locally  they  can 
be  found.    The  collector  might  have  some  small  in- 
terest in  public  works  and  undertakings  where  there 
are  a  great  number  of  proprietors,  as  to  which  the 
commissioners  would  have  no  means  of  obtaining  in- 
formation.    S0|  also,  an  estate  may  have  come  to  hioi 
as  heir  at  law  or  devisee  of  a  person  who  died  the  day 
before  the  bond  was  put  in  suit,  of  which  the  commis- 
sioners knew  nothing;  or,  he  might  have  a  small  quan* 
tity  of  goods  in  some  obscure  room ;  and  many  other 
cases  might  be  put  where  knowledge  of  the  &ct  of 
having  lands  or  goods  would  be  utterly  impossible; 
and  then,  if  knowledge  were  not  made  an  accom- 
paniment of  the  property,   a  very  small  amount  of 
efiects,  under  circumstances  before  stated,  would  pre- 
vent the  bond  being  sued  upon.    I  do  not  think  that 
the  question  of  hardship  ought  to  influence  my  opinion 
either  on  one  side  or  the  other :  but  it  may  be  observed 
that  this  construction  does  not  seem  to  impose  any  great 
degree  of  hardship  upon  the  surety;   because,  if  he 
looked  after  his  own  interests,  a  very  little  exertion 
would  enable  him  to  make  himself  acquainted  at  least 
with  the  material  parts  of  the  property  of  the  collector; 
and,  if  he  were  afraid  that  the  commissioners  may  not 
be  very  anxious  to  get  the  information  themselves,  it 
would  be  very  easy  for  the  surety  to  give  distinct  notice 
of  the  property  to  the  commissioners  —  not  that  I 
mean,  as  I  have  before  stated,  that  express  notice  need 
be  given,  for,  if  they  have  knowledge  by  any  means 
whatever,  that  constitutes  notice  within  the  meanmg  of 
the  word  ^^  notice  **  as  used  in  these  proceedings. 

The  result  of  these  remarks  on  the  second  and  third 
questions  is/  that,  under  the  circumstances  stated  in  the 
second  question,  there  'would  be  a  good  defence  to  the 
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1840.       action;  and  that,  under  the  circumstances  stated  in  the 

diird  question,  there  would  no^  be  a  good  defence  to 

•  ^^'"Y"     the  action. 

BuBNSLL.         4.  As  to  the  fourth  question,  —  the  replication  to  the 
4.  Defendant  plea  set  out,  states  that  the  collector  had  no  lands  witlun 
wdict      di    ^®  jurisdiction  of  the  commissioners  which  they  could 
iwue  nised     seize  and  sell  of  which  they  had  notice,  and  that  all  the 
by  tfae  le.        goods  and  chatteb  of  the  collector  within  the  jurisdic- 
tion of  the  commissioners,  and  of  which  the  Pkunti£ 
had  notice^  were  seized  and  sold.    The  rejoinder  to  this 
replication   says  that  the  collector  had   divers  lands 
within  the  jurisdiction  of  the  commissioners  which  they 
could  and  might  have  seized  and  sold,  and  that  all  the 
goods  and  chattels  of  the  collector  which  could  and 
might  and  ought  to  have  been  discovered  and  found 
*  by  the  commissioners  were  not  seized  and  sold  in  pur- 

suance of  the  directions  and  powers  given  to  the  com- 
missioners by  the  said  act  of  parliament,  in  manner 
and  form  as  the  Plaintifis  had  above  in  that  behalf 
alleged,  and  of  this  the  Defendant  puts  himself  upon 
the  country.  And  the  finding  of  the  jury  on  the  issue 
so  tendered  is — ^*  And  as  to  the  issue  above  joined,  the 
jurors  say  that  the  collector  had  lands  or  houses  to  him 
belonging  of  the  value  of  121/.,  which  could  and  might 
have  been  sold  by  the  commissioners  in  pursuance  and 
by  virtue  of  the  directions  and  powers  given  to  the 
commissioners  by  the  said  act  of  parliament ;  and  that 
the  collector  had  also  goods  and  chattels  to  him  belong- 
ing, of  the  value  of  200/.,  which  also  they  could  and 
might  have  seized  and  sold  in  like  manner,  under  and 
by  virtue  of  the  provisions  of  the  said  act"  Now,  in 
this  part  of  the  finding,  the  issue  raised  in  the  rejoinder 
is  found  for  the  Defendant  It  is  very  true  that  the 
jury  also  find  that  the  commissioners  had  not  notice  of 
the  collector's  being  possessed  of  the  houses  or  lands, 
but  they  find  that  they  had  reasonable  grounds  for  be- 
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lieving  that  he  possessed  the  said  household  goods,  1840. 
which  might  have  been  seized  and  sold  by  them  under 
and  by  virtue  of  the  provisions  of  the  said  act  of  parlia- 
ment, and  that  he  absconded :  but  the  other  facts  found 
on  the  special  verdict  as  to  this,  are  not  put  in  issue  by 
the  rejoinder  to  the  replicadon.  And  the  findings  as  to 
that  do  not  vary  the  finding  of  the  issue  on  the  facts 
alleged  And,  therefore,  in  answer  to  the  fourth  ques-* 
tion,  I  think  the  verdict  must  be  entered  for  the  De- 
fendant. 

5.  To  the  fifUi  question  — - 1  think  the  Plwiti£&  are  5.  piaintifi 
not  entitled  to  judgment  non  obstante  veredicto.     The  not  entitled 
plea  in  question  states  that  the  collector  had  lands  and  fJH^^^^^g 
goods  of  which  the  commissioners  had  notice,  and  wredictoim 
which  were  subject  and  liable  to  be  seized  and  sold,  and  ^^f^J"?* 
which  might  have  been  seized  and  sold,  but  which  re-  njoinder. 
mained  unsold  by  the  commissioners.      This  plea,  in 
my  opinion,  is  a  good  answer  to  the  action,  unless  it 
be  impeached,  and  the  effect  of  it  taken  away,  by  the 
subsequent  pleadings :  it  confesses  the  bond,  and  avoids 
the  effect  of  it.    The  replication  to  this  plea  says  that 
the  collector  had  no  lands  which  the  commissioners 
could  seize  and  sell,  of  which  they  had  notice;    and 
that  all  the  goods  of  the  collector  of  which  the  commis- 
sioners had  notice  were  seized  and  sold.     The  rejoinder 
says,  that  the  collector  had  lands  which  the  commis- 
'Sioners  might  have  seized  and  sold,  and  that  all  the 
goods  of  the  collector   which  could   and  might  and 
ought  to  have  been  discovered  and  found  by  the  com-* 
missioners,  were  not  seized  and  sold  in  pursuance  of  the 
directions  and  powers  given  to  the  commissioners  by  the 
said  act  of  parliament,  in  manner  and  form  as  the  Plain- 
tifls  have  alleged. 

Now,  the  plea  being  good,  and  the  replication  being 
also  a  good  answer,  a  material  point  in  dispute  is  tend- 
ing towards  an  issue.    But,  when  the  Defendant  comes 
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to  rgoin,  he  drops  all  about  &e  notice.  Now,  as  notaoe 
is  a  material  point,  the  rejoinder  b  bad,  because  it  omits 
to  pat  in  issue  a  material  point ;  and  the  rejoinder  might 
have  been  demurred  to :  but  the  Plaintifi  have  not  de- 
murred, but  they  have  joined  issue  upon  a  part  whidi, 
taken  simply  of  itself,  is  not  sufficient  to  decide  the 
merits  of  the  case,  and  may  be  treated,  not  as  altogether 
immaterial,  because  it  is  material  whether  the  coUectcx' 
had  lands;  but,  though  material  in  part,  it  is  not  ma- 
terial to  decide  the  case,  but  is  rather  to  be  treated  as 
insufficient. 

The  cause  is  tried  upon  the  issue  so  tendered  and 
joined;  and  the  verdict,  if  it  is  to  be  confined  to  the 
very  words  of  the  issue,  is  found  for  the  Defendant 
But,  as  the  plea  itself  is  a  good  plea,  I  do  not  think 
the  subsequent  defects  in  the  pleadings  are  to  invalidate 
the  plea  to  such  an  extent  as  to  say  that  the  Plamtiff  is 
entitled  to  a  verdict  non  obstante  xxredicto.  The  cases 
where  the  Plaintiff  is  entitled  to  such  a  benefit,  are^ 
where  the  plea  to  the  action  is  insufficient :  here  the 
plea  is  sufficient;  but  the  Plaintiffs  have  not  taken 
care  to  put  the  plea  (if  one  may  so  express  it)  out  of 
doors.  If  the  rejoinder  could  be  taken  to  be  a  confes- 
sion of  the  want  of  notice,  it  might  be  contended  that 
the  judgment  ought  to  be  entered  for  the  Plaintiff;  be- 
cause, if  the  Defendant  has  admitted  want  of  notice, 
then  the  finding  of  the  jury  that  the  collector  had  lands,  • 
when  coupled  with  the  confession  of  the  Defendant  that 
there  was  no  notice,  would  shew  that  he  had  no  defence. 
But,  I  do  not  think,  that  the  Defendant  can  be  taken  to 
have  confessed  that  the  commissioners  had  no  notice ; 
for,  the  allegation  that  the  collector  had  lands  of  which 
the  commissioners  had  notice,  is  one  entire  allegation ; 
and  the  notice  is  not  alleged  as  a  substantive  thing ;  and 
I  do  not  think  that  the  dropping  part  of  an  allegation, 
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when  the  other  part  by  that  means  becomes  unmaterial,        1840. 
is  to  be  an  admission  of  what  is  so  dropped.  * 

6.  To  the  sixth  question  —  I  think  a  court  of  error      Gwtkkh 
cannot  award  a  repleader,  for  the  reasons  given  by  my     Burnbll. 
learned  brothers.      If  they  could  award  a  repleader,  I  6.  A  court  of 
think  it  would  be  proper  to  do  so  in  this  case.  ^^^^  <»»°o* 

7.  To  the  seventh  question  —  I  see  nothing  to  entitle  pleader, 
the  Plainti£b  to  judgment  on  the  whole  record.    What*  7.  Result. 
ever  may  be  the  case  as  to  the  other  pleadings  on  the  Reversal  of 
record^  I  think  that,  as  to  the  seventh  question,  we  are  i^i|^^° 
confined  to  the  pleadings  arising  out  of  the  plea  set 

forth:  and  as  I  think  that  plea  constitutes  a  good  defence, 
and  the  plainti£&  have  not  taken  care  to  get  rid  of  it, 
but  have  gone  to  trial  upon  an  immaterial  issue,  though 
the  verdict  must  be  entered  for  the  Defendant,  yet  no, 
judgment  can  be  entered  upon  it  for  the  Defendant; 
then,  as  for  the  reasons  I  have  before  given,  I  think  the 
Plaintiff  is  not  entitled  to  judgment  non  obstante  vere^ 
dicia,  I  think  that  the  judgment  given  in  the  court  below 
nuist  be  reversed. 

Lord  Brougham.  My  Lords  —  This  was  an  action 
brought  on  a  bond  in  which  the  present  Plaintiff  in  error 
(the  Defendant  below)  was  surety  for  one  Biggy  who 
was  appointed  collector  under  the  4S  G.  3.  c.  99.,  and 
other  acts  which  that  act  consolidated  and  amended, 
namely,  collector  of  assessed-taxes  for  the  parish  of  St. 
Matfhewt  Bethnal  Green.  The  action  was  brought  to 
recover  the  sum  of  69S/.,  which  wai$  alleged  to  be  due  to 
the  Receiver-General  of  the  county  of  Middksex^  in 
consequence  of  JBjgg  not  having  paid  in  that  sum  to  the 
account  of  the  year  1S28-9,  for  which  it  was  received  and 
collected  by  him,  but  to  the  account  of  the  year  immedi- 
ately preceding,  for  which  year  Gwynne,  the  Plaintiff 
in  error,  and  defendant  below,  was  not  surety. 

Many  questions  arose  both  in  the  court  below,  and 
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afterwards  in  the  Exchequer  Chamber,  upon  the  liabOitj 
of  the  suretjt  and  upon  the  pleadings  in  the  cause. 
Upon  the  pleadings  in  the  cause  the  question  did  not 
arise  in  the  Court  of  Common  Pleas,  but  in  the  first 
court  of  error  into  which  the  cause  was  brought,  namdy,' 
the  Exchequer  Chamber.  To  the  action  upon  the  bond 
various  pleas  were  pleaded,  and  various  issues  raised 
upon  the  pleadings,  to  which  it  is  unnecessary  that  I 
should  now  call  your  Lordships'  attention:  but  nmdi 
that  I  have  to  offer  will  turn  upon  the  pleadings ;  and 
therefore  to  the  state  of  the  pleadings  it  will  be  my  duty 
to  direct  the  attention  of  your  Lordships.  Suffice  it  at 
present  to  [say  that  the  bsues  joined  were  tried  before 
Mr.  Justice  Jldersorij  when  questiQus  were  put  to  the 
jury  to  the  number  of  seven,  to  which  questions  they 
returned  answers ;  and  upon  that,  by  consent,  a  general 
verdict  was  entered  for  the  Plaintiff  in  error,  with  leave 
to  move  the  Court  to  set  aside  that  verdict  and  enter 
a  verdict  for  the  penalty  of  the  bond :  and,  that  court 
being  moved,  it  was  agreed  that  a  special  case  should  be 
stated,  to  be  turned  if  necessary  into  a  special  verdict, 
with  a  view  to  carry  the  question  elsewhere,  in  the  event 
of  either  party  not  being  satisfied  with  the  judgment  of 
that  court. 

The  Court  of  Common  Pleas,  on  the  argument  of  that 
case,  pronounced  judgment  for  the  Plaintifis  for  the  sum 
of  693/.  Upon  the  special  case  being  turned  into  a 
special  verdict,  a  writ  of  error  was  brought  into  the 
Exchequer  Chamber,  and  that  court,  after  very  great 
difference  of  opinion,  however,  finally  affirmed  the  judg- 
ment of  the  Court  of  Common  Pleas.  The  writ  of 
error  which  brings  it  before  your  Lordships  was  then 
brought  by  the  Defendant  in  the  original  proceedings 
(the  Plaintiff  in  error)  from  the  judgment  of  the  Ex- 
chequer Chamber,  affirming  the  judgment  of  the  Court 
of  Common  Pleas ;  and  your  Lordships,  on  hearing 
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this  case  argued  (which  it  was  at  great  length  and  with  1840. 
great  learning  and  ability),  had  the  assistance  of  nine  of 
the  learned  judges,  including  several  of  those  judges 
who  had  attended  the  discussion  in  the  Exchequer 
Chamber,  but,  I  think,  none  of  those  learned  judges 
who  had  pronounced  the  judgment  originally  of  the 
Court  of  Common  Pleas.  Those  learned  judges  who 
attended  the  argument  here  differed  very  materially  on 
some  points;  in  others  they  concurred.  To  these 
points  of  difference  I  shall  presently  call  the  attention  of 
your  Lordships.  The  result  is  that  it  remains  for  your 
Lordships  to  pronounce  judgment :  and  1  certainly  feel, 
in  the  circumstances  I  have  stated,  very  considerable 
anxiely  in  recommending  the  judgment  about  to  be  sub* 
mitted  to  your  Lordships ;  though  I  think  your  Lord* 
ships  will  perceive,  when  I  shall  have  gone  through  the 
circumstances  of  this  somewhat  singular  case,  that  there 
will  be  [no  doubt  whatever  what  course  your  Lordships 
ought  to  take. 

There  were  several  points  made  in  the  court  below, 
which  have  not  been  so  far  relied  upon  here  as  to  re- 
quire the  consideration  of  your  Lordships:  and  ac- 
cordingly on  them  no  questions  were  put  to  the  learned 
Judges.  These  related  chiefly  to  the  issues  on  the 
eighth  and  eleventh  pleas :  and  the  question  raised  on 
them  was,  whether  the  previous  examination  of  the 
collector  by  the  commissioners,  and  the  hastening  the 
payment  of  the  monies  collected  to  the  Receiver-Greneral 
were  imperative,  so  as  to  constitute  those  proceedings 
by  the  commissioners  conditions  precedent  to  their 
proceeding  against  the  surety,  or  were  only  directory. 
That  they  were  only  directory,  all  the  judges  below, 
both  in  the  Common  Pleas  and  Exchequer  Chamber, 
appear  to  have  agreed :  nor  can  there  be  any  further 
doubt  upon  the  point. 

1.  We  come,  therefore,  to  the  questions  which  now  i.  Collector's 

paying  (o  the 
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1840.  properly  remain  for  consideration.    The  first  that  pre- 
—  sents  itself  need  not  detain  us  long;  but  it  must  be 
GwYKKB  disposed  of  before  the  others   which  are  mainly  in 
BvRNSLL.  dispute  arise.    Was  the  payment  by  the  collector  of 
account  of  a  the  693^.  (the  amount  of  the  verdict)  to  the  Receiver- 
former  year,  General,  not  to  the  account  of  the  year  1828-9,  for 
moniea  col-  '  j  » 
lected  in  a  the  service  of  which  it  had  come  to  his  hands,  but  to 

subsequent      ^hg  account  of  a  former  year  during  which  the  De- 

of  the  con.      fendant  was  not  his  surety,  a  breach  of  the  condition 

dition  of  the    of  the  bond  ?     It  appears  to  me  very  clear  that  such 

payment  was  not  **  well  and  truly  paying  according  to 

the  true  intent  and  meaning  of  the  acts."    The  acts 

intend  that  the  money  of  each  year  should  be  carried 

to  the  account  of  that  year.     The  pajrment  was  in'dis* 

charge  of  a  debt  due  from  the  collector  for  a  former 

year.     The  appointment  of  collector  is  annual:  and  I 

can  see  no  difference  between  this  case  and  that  of 

another  person  having  been  collector  the  former  year ; 

in  which  case  it  is  obvious  that  no  doubt  whatever 

could  have  been  raised.     The  payment  is  of  another 

debt  of  the  collector :  and,  though  the  public  is  the 

creditor  in  both  cases,  yet  it  is  the  payment  of  another 

debt  as  much  as  if  it  had  been  a  debt  owing  to  another 

creditor.     Accordingly  we  find  that  all  the  learned 

Judges  are  agreed  in  their  opinions  upon  this  pointy 

On  this  point,  too,  the  Judges  of  the  Common  Pleas 

were  unanimous. 

2.  Seizure  and       2«  The  next  question  is  one  upon  which  the  Court  of 

sale  of  lands     Common  Pleas  gave  no  opinion,  and  on  which  all  the 

the  collector     ^^^^^  Judges,  with  one  exception  IParke  B.],  are  agreed, 

of  the  exist-     as  well  those  whose  assistance  we  have  had  here,  as  those 

ence  of  which  ^|^^  ^^^t  with  the  case  in  the  Exchequer  Chamber. 

the  comrois-  ^ 

sloners  had      ^*  Was  the  seizure  and  sale  of  the  lands  and  goods  of  the 

notice  or         collector,  of  the  existence  of  which  the  commissioners 

condition  pre-  ^^^  notice  or  knowledge,  a  condition  precedent  to  their 

cedent  to  their  right  to  put  the  bond  in  suit  against  the  surety  ?  "    The 
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words  of  the  43  6.  S.  c  99.  s.  IS.  appear  to  me  to  leave        1840^ 
no  reasonable  doubt  on  this  subject     After  pomting       — — 
out  the  manner  of  giving  security,  it  proceeds  to  enact,      6wt«jfa 
^'  that  no  such  bond  shall  be  put  in  suit  against  any     Bubnill. 
surety,  for  any  deficiency  other  than  what  shall  remain  right  to  pro- 
unsatisfied  after  the  sale  of  the  lands  and  goods  of  such  <^^  against 
collector,  in  pursuance  of  the  directions  and  powers  ^* 

^ven  to  the  respective  commissioners  by  this  act" 
Now,  as  this,  taken  by  itself,  could  really  leave  no  doubt 
that  the  bond  was  only  to  be  sued  upon  for  the  balance 
leffc  unpaid  .after  the  collector's  lands  and  goods  had 
been  seized  and  sold ;  and,  as  the  only  ground  upon 
which  a  question  can  be  raised,  is  the  reference  made  to 
the  powers  given  by  the  act  (which  are  specified  in  the 
fifty-second  section);  it  becomes  material  to  consider 
that  section.  It  empowers  and  authorises,  but  does  not 
require^  the  imprisonment  of  the  collector's  person  and 
seizure  of  his  estate,  real  and  personal,  ^*  wh^esoever 
the  same  can  be  discovered  and  found :  **  and  then  it 
empowers  and  requires  the  sale  of  the  property  which 
may  have  been  seized,  if  the  collector  shall  not  have 
paid  before  the  next  meeting :  whence  it  is  contended, 
that,  as  the  commissioners  have  a  discretion  given  them 
to  seize^  and  are  only  required  to  sell  what  they  have 
seized^  they  are  only  forbidden  by  the  proviso  in  the 
thirteenth  sectlbn  from  suing  the  surety  for  more  than 
the  balance  left  unsatisfied  by  the  seizure  and  sale,  in 
case  they  shall  have  elected  to  seize  and  to  sell  under  the 
fifty-second  section.  But,  the  reason  why  the  seizure  is 
discretionary  and  the  sale  only  imperative,  is,  to  give 
the  collector  the  opportunity  of  redeeming  his  property 
after  seizure;  The  fifty-second  section  relates  to  the 
proceedings,  against  the  collector;  the  thirteenth,  to 
those  against  the  surety :  and  the  proviso  in  the  latter 
appears  expressly  framed  for  the  benefit  of  the  surety. 
Whoever  gives  bond  for  the  collector,  must,  on  reading 
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the  thirteenth  section,  imagine  that  he  only  becomes 
bound  for  what  shall  remain  unsatisfied  after  seizure 
and  sale  of  the  collector's  property.  To  hold  that  the 
commissioners  have  a  discretion  given  them  by  the  fi%- 
second  section  to  proceed  or  not  against  the  collector,  imr- 
ports  into  the  thirteenth  a  condition  that  would  entirely 
alter  the  nature  of  the  proviso,  render  it  unavailing  to  the 
surety,  and  place  him  in  the  same  situation  in  which  the 
collector  himself  is  under  the  8  &  9  W.  S.  c.  11.,  and  in 
which  the  surety  would  have  been,  had  this  proviso 
not  been  introduced  into  the  act,  although  it  is  plainly 
the  intent  of  the  proviso  to  place  him  in  a  better 
situation  than  the  collector. 

The  argument,  that  the  powers  given  by  the  fifty- 
second  section  may  be  exercised  in  the  surety's  favour 
after  he  shall  have  been  compelled  to  pay  the  debt, 
and  that  a  mandamus  will  or  may  lie  to  conq>el  them 
to  seize  ,^d  sell,  does  not  appear  to  have  any  good 
foundation.  The  power  given  by  that  section  is,  to 
seize  and  sell  for  the  collector's  debt.  The  power  given, 
is,  to  seize,  on  his  default,  and  sell,  for  what  he  has  left 
unpaid.  If  the  payment  by  the  surety  is  his  payment, 
there  is  no  power  to  seize  and  sell;  for  there  is  no 
debt  If  the  payment  by  the  surety  is  no/  his  payment, 
then  there  may  be  a  debt,  and  there  may  be  a  power  to 
seize :  but  there  is  more ;  there  is  an  obligation  to  pay 
over,  just  as  if  the  debt  still  subsisted.  iSo  that,  if  the 
commissioners  are  compellable  to  seize  and  sell  because 
the  surety  has  paid,  they  are  compellable  to  pay  the 
proceeds  into  the  Receiver-General's  hands,  although 
the  surety  shall  have  already  paid ;  and  then  the  surety 
must  look  to  the  Receiver-General,  without  any  words 
whatever  giving  him  such  recourse; — a  construction 
which  seems  to  me  to  be  wholly  untenable.  It  therefore 
appears  to  me  sufficiently  plain,  that  the  bond  cannot 
be  put  in  suit  against  the  surety,  unless  and  until  the 
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commissioners  have  exercised  the  power  given  them  1840. 
against  the  principal  Although,  where  a  statutory 
enactment  is  clear,  there  is  no  occasion  to  argue  from 
the  consequences  of  a  construction,  and  where  it  is 
ambiguous,  such  an  argument  is  only  admissible  if  it  b 
connected  with  the  general  intention  of  the  act;  yet 
we  cannot  avoid  perceiving  here,  that,  unless  the  com- 
missioners are  obiiged  to  seize  the  collector's  goods 
before  they  have  recourse  to  the  surety,  they  may  and 
▼ery  likely  will  proceed  against  a  solvent  surety  rather 
than  incur  the  trouble  of  seizing  and  selling :  so  that 
the  whole  benefit  intended  for  th^  surely  will  be  utterly 
lost  to  him. 

8.  The  next  question  has  given  rise  to  a  much  greater  s.  Seizure  and 
diversify  of  opinion :  it  is,  whether  the  commissioners  ""^  ®^  1*°^  . 
are  bound,  before  proceeding  against  the  surety,  to  seize  ^^  ^]^r 
all  the  collector's  lands  and  goods,  or  only  those  of  which  of  the  exist- 

they  have  notice;  meaning  by  notice,  as  is  now  on  all  ^^  of  which 
,       _  o    ff  '  ^g  commit 

hands  agreed,  knamledgey  however  acquired.  sionen  had  no 

The  proviso  in  the  thirteenth  section  is  clear  and  ex-  notice  or 
press,  that  the  bond  shall  not  be  put  in  suit  against  any  cj^jj^J^re- 
snretyfor  any  deficiency  other  than  what  shall  remain  cedent  to  their 
unsatisfied  after  sale  of  the  lands  and  goods  of  the  col-  "^'  ^  P'^ 
lector,  in  pursuance  of  the  directions  and  powers  of  the  ^^  surety, 
act,  that  is,  those  given  by  the  fifty-second  section.   This 
sale  being  by  what  has  been  already  shewn  a  condition 
precedent,  the  thirteenth  section  must  be  read  as  if  it 
provided  that  the  surely  shall  not  be  sued  until  after  the 
lands  and  goods  of  the  principal  shall  have  been  sold 
under  the  powers  of  the  fifty-second  section,  which  au- 
thorizes the  seizure  and  sale  of  the  whole  estate  where- 
soever it  can  be  discovered  and  found.    The  two  sections 
taken  together  thus  make  no  exception,  and  make  the 
sale  of  all  the  principal's  estate  a  condition  precedent  to 
the  commencement  of  proceedings  against  the  surety. 
Have  we  any  right  to  engraft  upon  this  plain  and  posi- 
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tive  enactment  a  qualification,  restricting  the  condition 
to  such  estate  only  as  shall  have  come  to  the  knowledge 
of  the  commissioners  ?    The  only  words  that  can  be 
supposed  to  import  any  restriction  whatever  are  these : 
^*  wheresoever  the  same  can  be  discovered  and  found*^ 
But  these  words  only  refer  to  the  local  situation  of 
the  property,  and  are  meant  to  give  a  power  over  the 
whole,  wheresoever  situated.    They  are  enabling  words, 
words  of  enlargement  rather  than  of  restriction.    They 
import  that,  whatever  property  can  be  anywhere  found 
may  be  seized.    If  they  are  read  as  they  must  be  to 
support  the  argument  raised  upon  them,  they  must  be 
thus  read:  ^* Wheresoever  the  property  shall  be  dis* 
covered  or  become  known  to  them  ;**  or  rather,  "  If  any 
such  property  shall  be  discovered  or  become  knovm  to 
them."     But  how  could  they  seize  any  which  had  not 
become  known  to  them  ?    This  is  plainly  an  insensible 
construction ;  and  the  words  can  only  refer  to  the  situa- 
tion.   They  mean  all  property  wheresoever  found. 

It  is  not  to  be  denied  that  the  condition  of  notice  may 
sometimes  be  implied,  where  the  words  of  an  enactment 
do  not  specify  it.  But  this  cannot  be  in  cases  wJiere  the 
party  has  no  exclusive  means  of  knowledge,  or  no  duty 
to  inquire.  The  surety  nun/  know  more  about  the 
affairs  of  the  collector  than  the  commissioners  ;  but  not 
necessarily  so:  nor  is  there  any  duty  cast  upon  him 
more  than  upon  them,  to  become  acquainted  with  the 
collector's  property.  The  consequences  of  a  construc- 
tion which  does  not  hold  notice  to  be  necessary,  form 
confessedly  the  only  ground  for  maintaining  the  affir- 
mative of  the  proposition.  It  is  said,  and  truly  said, 
that,  if  the  commissioners  cannot  proceed  against  the 
surety  until  all  the  property  of  the  collector  is  seized, 
they  may  not  be  safe  in  proceeding  while  any  unknown 
parcel  of  goods  exists,  or  in  case  any  estate,  real  or 
personalf  has  on  the  eve  of  the  seizure  come  to  the  col- 
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Gctor  by  descent,  devise,  or  bequest    But  nothing  can 
be  more  dangerous  than  to  make  such  considerations  the 
ground  of  construing  an  enactment  that  is  quite  com- 
plete and  unambiguous  in  itself.    If  we  depart  from  the 
plain  and  obvious  meaning  on  account  of  such  views,  we 
in  truth  do  not  construe  the  act,  but  alter  it :  we  add 
words  to  it»  or  vary  the  words  in  which  its  provisions 
are  couched :  we  supply  a  defect  which  the  legislature 
could  easily  have  supplied ;  and  are  really  making  the 
law,  not  interpreting  it.     This  becomes  peculiarly  im- 
proper in  dealing  with  a  modern  statute,  because  the 
extreme  conciseness  of  the  ancient  statutes  was  the  only 
ground  for  the  sort  of  legislative   interpretation  fre- 
quently put  upon  their  words;   and  the  prolixity  of 
modern  statutes  is  still  more  remarkable  than  the  short- 
ness of  the  old.     The  only  safe  rule  is,  to  hold,  that,  if 
the  le^slature  had  intended  to  obviate  the  consequences 
apprehended,  it  would  have  done  so :  nothing,  confes- 
sedly, being  more  easy  than  to  have  added  words  for 
confining  the  condition  precedent  to  the  property  of 
which  the  commissioners  had  notice. 

In  considering  this  point  no  authorities  are  to  be 
found,  except  so  far  as  the  dicta  of  Lord  Tenterden  and 
of  Hohroyd  J.,  in  Peppin  v.  Cooper^  {a)  certainly  favour 
the  literal  construction  ratfier  than  the  other.  But  then 
no  case  has  been  cited,  and  none  can  be  shewn,  where, 
in  construing  a  recent  statute  requiring  all  the  things  of 
a  certain  description  to  be  dealt  with  by  A.  in  a  parti- 
cular way,  the  courts  have  held  themselves  called  upon 
to  add  the  words  ^^  and  whereof  A.  had  notice  or  know- 
ledge." Nothing  could  justify  this  but  the  impossibility 
of  making  sense  of  the  provision  otherwise.  Now,  here, 
it  is  not  contended  that  the  general  meaning  of  the  en- 
actment makes  the  addition  necessary :  the  statute  is 
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very  sensible  without  it    Neither  is  it  neeessarjr  for 
enabling  the  commissioners  to  act     They  may  ascertain 
the  properly  of  the  collector  at  the  time  of  appointing 
him  and  accepting  his  security.     They  may  even  infiinn 
themselves  from  time  to  time  of  any  change  in  that  pro- 
perty.    But,  if  they  should  be  unable  to  do  sdl,  and 
inconvenience  should  thence  arise,  still  this  is  no  ground 
for  adding  to  the  statutory  enactment ;  because  the  le* 
gislature  might  easily  have  provided  against  it. 
4.  Defendant       4.  But  supposing  we  are  agreed  that  the  seizure  and 
verdict  on  the  ®^'®  ^*  ^  condition  precedent,  and  that  the  want  of  notice 
iflsoe  raised      is  immaterial ;  in  other  words,  that  the  surety  has  a 
good  defence  to  t;he  action,  on  the  ground  that  the 
plaintiffs  (the  commissioners)  had  not  seized  and  sold 
the  collector's  property ;  although  it  follows  from  hence 
that  the  judgment  must  be  reversed,  because  it  cannot 
be  given  for  the  plaintiff,  it  still  does  not  follow  that 
it  must  be  entered  for  the  defendant,  or  that,  in  the  state 
of  this  record,  it  can  be  so  entered.     We  must,  there- 
fore, now  examine  the  pleadings  with  a  view  to  finding 
whether  or  not  there  be  any  issue  joined  between  the 
parties  upon  which  judgment  can  be  given.     For  this 
purpose  the  plea  set  out,  and  the  issue  on  the  replication 
thereto,  and  the  rejoinder,  need  alone  be  considered; 
because  the  whole  questions  on  the  pleadings  resolve 
themselves  into  the  question  arising  on  that  plea. 

The  plea  set  out  is,  that  the  collector,  before  action 
brought,  and  continually  hitherto,  had  lands  and  gooi^ 
within  the  jurisdiction  of  the  commissioners,  of  ^^ 
they  had  notice^  and  which  might  have  been  seized  and 
sold  under  the  act  to  satisfy  the  debt  of  the  collector; 
but  that  the  same  had  not  been  so  sold  by  them;— ^^^ 
substance,  that  the  collector  had  property  of  Hxihich  the 
commissioners  had  notice^  and  that  they  did  not  seize  and 
sell  it  The  replication  is,  that,  after  the  default  the 
collector  had  within  the  jurisdiction  of  the  commas* 
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sioners  no  lands  of  vMch  they  had  notice^  and  no  goods 
of  which  they  had  notice  other  than  a  certain  parcel 
known  to  thenii  and  which  they  had  seized  and  sold ;  — • 
in  substance,  that  the  collector  had  7io  property  subject 
to  seizure  and  sale,  of  which  the  commissioners  had  no- 
tice.    The  rejoinder  is,  that,  after  the  default,  the  col- 
lector had  lands  which  the  commissioners  might  have 
seized  and  sold,  and  that,  after  the  default,  all  the  goods 
of  the  collector,  at  the  time  of  the  default,  and  which 
might  and  ought  to  have  been  discovered  and  found  by 
the   commissioners  within  their  jurisdiction,  were  not 
seized  and  sold  by  them  in  pursuance  of  their  powers 
under  the  act,  in  manner  and  form  as  alleged  hy  the 
Vlaintiffs:  and  it  concludes  to  the  country; — in  substance, 
that  the  collector  had  lands  which  might  have  been 
sold,  and  that  his. goods,  which  might  have  been  sold, 
were  not  sold :  and  this  rejoinder  says  nothing  whatever 
of  notice :  the  modo  et  formd  clearly  referring,  not  to 
the  substantive  matter  of  the  Plaintiffs'  allegation,  viz., 
**  goods  of  which  the  commissioners  had  notice,''  but 
only  to  the  manner  in  which  the  Plaintiffs  had  made  the 
allegation.     Then,  the  verdict  is,  that  the  collector  had 
lands  and  goods  after  the  default  and  until  the  com- 
mencement of  the  suit,  which  lands  and  goods  might 
have  been  seized  and  sold  by  the  commissioners  under 
the  act  before  the  commencement  of  the  suit ;  but  that 
the  commissioners  had  no  notice  of  the  collector's  lands, 
but  had  reasonable  grounds  for  believing  that  he  had 
goods :  and,  as  this  does  not  amount  to  a  finding  that 
they  knew  of  the  goods,  nor  indeed  even  to  a  finding 
that  they  believed  he  had  any,  it  has  been  treated  as  a 
finding  that  they  had  no  notice  of  either  lands  or  goods. 
I  am  rather  disposed  to  regard  it  as  negativing  notice 
of  the  lands,  and  as  no  finding  at  all  on  notice  of  the 
goods :  but  this  becomes  immaterial,  if  the  notice  is  im- 
n&aterial ;  and  therefore  let  it  be  taken,  as  it  has  been 
pp  2 
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taken,  to  be  a  finding  that  the  commissioners  had  notice 
neither  of  lands  nor  of  goods. 

We  are  now  to  consider  what  the  issae  is  upoa 
which  this  verdict  is  found,  and  whether  there  really  is 
any  issue  at  all.     The  plea  affirmed  the  existence,  not 
of  lands  and  goods  absolutely,  but  of  lands  and  goods 
of  which  the  commissioners  had  notice,  and  which  they 
might  have  seized  and  sold.     The  replicadon  asserts 
that  there  were  no  seizable  and  saleable  lands  and 
goods  of  which  the  commissioners  had  notice.     The 
rejoinder,  without  mentioning  notice  at  all,  asserts  that 
there  were  seizable  and  saleable  lands,  and  that  goods 
seizable  and  saleable  were  not  seized  and  sold ;  which, 
though  very  inartificially  expressed,  may  be  taken,  after 
verdict,  to  assert  (what  it  does  not,  except  inferentially) 
that  the  collector  had  goods  as  well  as  lands  seizable 
and  saleable.     Now,  it  is  plain  that  here  the  parties 
make  their  averments  of  and  concerning  di£Perent  things, 
and  not  of  the  same  thing:  the  one  pleads  respecting 
property  in  one  predicament ;  the  other  respecting  pro- 
perty in  another  predicament.     The  allegations  of  the 
two  parties,  far  from  being  diametrically  opposed  to  one 
another,  as  they  must  be  to  raise  an  issue,  are  not  at  all 
inconsistent  with  each  other.     If  I  say  that  all  the  free- 
hold lands  of  J.  S.  in  the  manor  of  A.  have  been  sold, 
and  my  adversary  only  says  that  all  the  lands  of  J.  & 
in  the  manor  of  jt.  have  not  been  sold,  he  does  not 
negative  my  assertion.     My  proposition  contained  a  ne- 
gative pregnant  (indeed  the  replication  would  on  this 
ground  have  been  demurrable  specially) :  I  might  have 
explained  or  particularised  the  proposition  thus — **  AH 
the  freeholds  have  been  sold,  but  all  the  copyholds  re- 
main unsold;"  and  my  adversary  might  have  explained 
or  particularised  his  proposition  in  the  very  same  words: 
so  that,  instead  of  one  having  asserted  an  affirmative 
and  the  other  a  negative  respecting  the  same  matter 
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which  is  the  character  of  every  issue^  each  of  us  would 
have  only  been  asserting  propositions,  which  far  from 
being  opposite,  are  quite  consistent,  and  might  have 
been  identical. 

The  more  this  pleading  is  examined,  the  more  plainly 
it  will  appear  that  it  raises  no  issue  at  all ;  neither  an 
informal  one,  which  would  be  cured  by  the  statute  after 
verdict ;  nor  an  immaterial  one,  which  could  not  be  so 
cured :  but  no  issue  whatever.  Consequently,  the  ver- 
dict is  a  nullity,  according  to  the  authorities.  Sandback 
V.  Turv€y[a)i  and  other  cases,  lay  this  clearly  down. 
And,  although  cases  are  cited  which  seem  to  throw 
some  doubt  iipon  the  position,  it  is  to  be  observed  that 
these  are  rather  cases  where  there  was  an  issue  raised, 
though  an  informal  issue.  One  of  them,  too,  Parker  v* 
Taylor  (i),  is  said  in  another  case,  JVabingham  v. 
Combe  (c),  to  have  been  denied ;  and  another,  of  them, 
WaUhal  v.  Aldrick  (d),  was  decided  the  very  term  after 
Sandback  v.  Turvey^  viz.  Michaelmas^  17  Jac.  1.,  and 
without  any  reference  to  the  former  case,  which  plainly 
shews  that  the  two  decisions  were  not  regarded  as  in- 
consistent. Nothing,  indeed,  could  be  more  contrary 
to  all  principle,  nay,  to  all  common  sense,  than  to 
regard  a  finding  upon  an  issue  which  had  no  existence 
as  other  than  a  nullity.  The  jury  must  be  taken  to 
have  found  a  verdict  upon  a  matter  not  before  them,  as 
much  as  if  they  had  given  a  verdict  in  another  cause. 

The  learned  Judges  have  all  agreed  that  the  verdict 
on  the  plea  set  out  must  be  entered  for  the  Defendant : 
but  none  of  them  hold  that  the  judgment  can  be  given 
for  the  defendant.  Upon  different  reasons,  they  all 
arrive  at  this  conclusion,  as  well  those  who  hold  the 
seizure  and  sale  of  all  property  a  condition  precedent, 
as  those  who  hold  only  a  seizure  and  sale  of  the  pro* 
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5.  Plaintiffli 
not  entitled 
to  judgment 
non  obstante 
veredicto  on 
the  issue 
raised  by  the 
r^oinder. 


perty  known  to  the  commissioners  a  condition  prece- 
dent :  and  much  more  the  learned  Judge  who  alone 
considers  the  seizure  and  sale  no  condition  precedent  at 
all  —  whether  with  or  without  notice.  Mr.  Baron  Parte 
alone  took  that  view  of  the  case  when  before  the  House. 
One  learned  Judge  in  the  Court  of  Exchequer  (a)  con- 
curred with  him  in  that  opinion,  viz«  my  Lord  Abinger. 
All  the  other  Judgeis  in  the  Court  of  Exchequer  Cham- 
ber, as  well  as  here,  took  a  different  view.  The  whole 
of  the  learned  Judges,  therefore,  whose  opinions  have 
been  given  in  answer  to  the  questions  put,  are  agreed 
that  there  can  in  no  view  be  judgment  for  the  defendant 
upon  the  issues  which  these  pleadings  raise ;  but  that, 
if  judgment  be  not  entered  for  the  Plaintifis,  there  must 
be  a  simple  reversal,  and  the  parties  must  begin  again, 
should  they  be  so  advised. 

5.  The  only  grounds  upon  which  judgment  could  be 
given  for  the  Plaintiffs  are  two  —  either  that  it  may  be 
given  nofi  obstante  veredicto  on  an  implied  confession  in 
the  rejoinder,  or  that,  upon  matter  disclosed  in  the  other 
parts  of  the  record,  it  may  be  given,  disregarding  the 
immaterial  issue.  But  all  the  learned  Judges  hold  that 
judgment  non  obstante  veredicto  cannot  be  given  upon 
an  implied  confession  in  the  rejoinder  that,  if  there  were 
lands  and  goods,  the  commissioners  had  no  notice  of 
them:  and  surely  the  mere  dropping  all  mention  of 
notice,  the  merely  not  re-asserting  in  the  rejoinder  the 
notice  which  was  asserted  in  the  plea,  cannot  be  taken 
as  a  confession  of  want  of  notice  entitling  the  plaintiff  to 
judgment  The  case  on  this  point  stands  thus, — the 
plea,  is  good,  even  if  notice  be  supposed  necessary* 
The  replication  meets  the  plea  on  this  ground,  and 
therefore  answers  it  sufficiently:  the  rejoinder,  dropping 
all  mention  of  notice,  is  bad  on  the  supposition  that 
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notice  is  necessaryy  and  might  have  been  demurred  to. 
Sut  then  it  contains  no  confession*  The  mere  leaving 
out  notice  —  the  not  averring  notice  — -  does  not  confess 
tlie  want  of  it.  The  averment  in  the  replication  was 
not  substantive  that  the  commissioners  had  notice ;  but 
the  notice  was  part  of  one  entire  allegation,  and  the 
omitting  a  part  which  was  essential  to  its  materiality, 
and  so  leaving  what  was  least  immaterial,  cannot  be 
taken  as^a  confession  of  the  thing  omitted.  Therefore, 
even  supposing  notice  material  and  necessary,  the 
plaintiff  could  not  have  judgment  upon  this  ground. 

Supposing  notice  necessary,  the  Plaintifl^  cannot 
have  judgment  on  the  whole  record,  if,  as  all  but  one  (a) 
of  the  learned  Judges  held,  the  seizure  and  sale  be  a 
condition  precedent.  All  are  agreed,  with  the  excep- 
tion of  another  Judge,  who,  agreeing  that  the  seizure 
and  sale  forms  a  condition  precedent,  yet  holds  that 
enough  appears  on  the  whole  record  to  entitle  the 
Plaintiffi  to  judgment,  (i)  For  this  opinion,  there  is 
confessedly  no  direct  authority :  but  what  the  Court  of 
Common  Pleas  said  in  Goodbume  v.  Bomnan{c)  is 
relied  on  to  shew,  that,  though  it  is  admitted  you  can- 
not have  recourse  to  one  ple^  not  expressly  referred  to, 
in  considering  the  su£Sciency  or  insufficiency  of  any 
other  plea,  yet  that  all  the  pleas  may  be  taken  into  con- 
sideration on  a  motion  to  enter  judgment  non  obstante 
veredicto  on  the  whole  record.  But  it  does  not  appear 
to  have  been  necessary  to  the  determination  of  that 
case  that  this  should  be  held :  it  was  therefore  extra 
jadiqial :  and,  even  if  it  had  not  been  so,  there  is  this 
difference  between  the  two  cases,  —  that  there,  the  pleas 
were  held  bad  out  of  which  the  immaterial  issues  arose, 
while  here,  a  good  plea  remains  in  bar  of  the  action. 
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1840.  after  passing  oyer  the  immaterial  issue,  or  treating  it  as 
a  nullity.  The  judgment  of  reversal  which  may  now  be 
given  will  therefore  substantially  agree  with  all  the 
BuBNELL.  opinions  but  one  of  the  learned  Judges,  upon  the  as- 
sumption— in  which  all  but  another  of  the  learned 
Judges  are  agreed  — that  seizure  and  sale  is  a  condition 
precedent. 

The  consequence  will  be  that  the  plainti&  may  begin 

de  novo.    But,  if  I  am  right  in  agreemg  with  those  of 

the  learned  Judges  who  hold  want  of  notice  to  be  im- 

material,   the  most  carefully  conducted  pleadings  in 

another  suit  never  can  avail  the  plaintifis,  or  entide 

them  ultimately  to  a  judgment. 

6.  A  court  of       6.  A  repleader  would  have  been  awarded  in  the  Com- 

awwdTre-      ^^^  Pleas,  had  the  points  on  the  pleadings  been  made 

pleader.  there ;  but  it  is  agreed  on  all  hands  that  a  court  of  error 

cannot  award  a  repleader. 

Of  the  questions  to  which  I  have  directed  the  atten- 
tion of  your  lordships,  it  is  to  be  observed,  that,  though 
the  first  three  —  those  upon  the  merits  of  the  defence 
— -  were  decided  in  the  Court  of  Common  Pleas,  those 
arising  upon  the  pleadings  do  not  appear  to  have  been 
there  made;  and  accordingly  we  have  no  judgment 
upon  them,  except  that  in  the  Exchequer  Chamber, 
where  one  only  of  the  three  learned  Judges  who  have 
not  attended  your  lordships  has  given  any  opinion  on 
those  points.  Even  of  the  questions  upon  the  merits, 
the  first  appears  to  have  been  argued  more  fully  Uian 
the  other  two:  a  great  part  of  the  judgment  is  upon 
points  which  have  never  been  made,  or  at  least  at  all 
relied  on  here ;  and  a  very  small  portion  of  it  relates  to 
that  which  has  been  the  subject  of  discussion  before 
your  lordships. 

Lord  CoTTENHAM  C.     My  Lords  —  Notwithstanding 
the  complexity  of  this  case,  and  the  difference  of  opi- 
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nion  amongst  the  Judges  upon  some  points,  it  does  not 

appear  to  me  that  there  is  much  difficulty  in  deciding 

upon  the  course  this  House  ought  to  adopt:  because 

there  are  points  upon  which  there  is  a  uniformity  of 

opinion  amongst  the  Judges,  in  which  it  is,  I  think, 

impossible  not  to  concur.    That  the  condition  of  the 

bond  was  broken,  there  is,  I  conceive,  no  doubt     In 

this  all  the  Judges  concur ;  and  all  but  one  concur  in 

thinking  that  the  appropriation  of  the  property  of  the 

collector  towards  payment  of  the  debt  due  from  him, 

was  a  condition  precedent  to  calling  upon  the  surety. 

Whether  it  was  to  exhaust  the  whole  of  his  property, 

or  such  part  only  as  came  to  the  knowledge  of  the 

commissioners,  was  the  subject  of  much  difference  of 

opinion  amongst  the  Judges.     But,  as  the  defendant  by 

one  of  his  pleas  set  up  the  defence  that  property  of  the 

collector  of  which  the  commissioners  had  notice  had 

not  been  applied,  and  as  the  decision  must  turn  upon 

the  course  adopted  by  the  parties  upon  that  plea,  it 

does  not  appear  to  me  to  be  very  material  to  consider 

how  far  the  defendant  might  have  defended  himself  by 

pleading  and  proving  that  the  collector  had  property 

unapplied  of  which  the  commissioners  had  notice. 

According  to  the  opinion  of  all  the  Judges  but  one, 
the  plea  in  question,  if  established  by  a  verdict,  would 
have  amounted  to  a  good  defence  to  the  action.    Objec- 
tions were  made  to  the  manner  in  which  the  plaintiff's 
replication  to  this  plea  was  framed  ;   but,  in  substance, 
the  replication  tendered  an  issue  upon  the  defence  set 
up  in  the  plea,  alleging  that  the  collector  had  property 
of  which  the  commissioners  had  notice.     The  Defend- 
ant, however,  instead  of  joining  issue  upon  the  point 
so  raised,  by  his  rejoinder  departed  from  it  altogether. 
The  Plaintiffs,  instead  of  taking  the  proper  course  to 
correct  this  irregular  pleading,  took  issue  upon  it;  and 
the  question  is,  what,  under  such  circumstances,  ought 
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1840.  to  be  the  fiite  of  the  action.  The  issue  so  xaised 
beings  if  to  be  considered  as  an  issue  at  all,  immaterial, 
cannot,  though  found  for  the  Defendant,  be  the  ground 
of  a  judgment  for  him  in  the  action ;  and  the  state  of 
the  pleadings  precludes  the  plaintiffs  having  a  judgment 
nan  obstante  veredicto  ;  for,  so  far  from  there  being  any 
admission  upon  the  record  of  his  title,  there  is  the  plea 
in  question,  which,  if  true,  would  constitute  a  good  de- 
fence to  it  This  unfortunate  state  of  the  pleadings  could 
not  have  arisen  without  blunders  on  both  sides.  Tliat 
there  can  be  no  repleader  in  this  House  appears  clear 
from  the  opinion  of  all  the  Judges,  and  the  authorities  to 
which  they  refer;  and,  as  there  can  neither  be  judg- 
ment for  the  Plaintifib  nor  for  the  Defendant,  the  only 
course  is,  to  reverse  simjiidter  the  judgment  of  the 
court  below. 

Lord  Brougham.  The  Defendant  cannot  get  his 
costs,  though  he  succeeds ;  but,  upon  the  whole^  every 
thing  connected  with  the  rejoinder  being  considered,  I 
cannot  say  that  that  in  my  opinion  is  to  be  regretted. 

Judgment  reversed. 


END  OF  THESE  REPORTS. 
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ACTION  ON  THE  CASE. 
See  Pleading,  8. 
The  mere  circumstance  of  juxtapo- 
sition does  pot  render  it  necessary 
for  a  person  who  pulls  down  his 
wall  to  give  notice  of  his  intention 
to  the  owner  of  an  adjoining  wall. 
Nor,  if  he  be  ignorant  of  the 
existence  of  the  adjoining  wall, — 
*  as  where  it  is  underground,  —  is 
he    bound  to    use  extraordinary 
caution  in  pulling  down  his  own. 
Chadwick  v.  Trotoer  and  Others. 

Page  1 

AGENT- 
See  Bill  of  Exchange. 

AGREEMENT,  CONSTRUC 

TION  OF. 

See  Bill  of  Exchange. 

In  an  action  on  an  agreement  to  let 

Plaintiff  a.  messuage  for  a  year 

iiom  the  25th  of  March,  Plaintiff 


to  take  the  fixtures  at  a  valuation 
and  to  pay  for  the  same  on  entry. 
Held,  that  it  was  open  to  Plaintiff 
to  shew  a  tender  on  the  10th  of 
April.    Edman  v.  Allen.  Page  19 

ALIEN. 

See  Libel. 

AMENDMENT. 

See  Pleading,  9,  lO,  11)  12. 

Practice,  6. 

ARBITRATION. 

See  Award.- 

By  an  order  of  Nisi  Priusy  to  which 
F.  consented  to  become  a  party, 
a  decree  was  to  be  obtained  in 
Chancery,  by  consent,  to  refer  a 
cause,  and  a  Chancery  suit  be- 
tween the  same  parties,  to  a  Mas- 
ter in  Chancery :  Plaintifi,  trus- 
tees for  F.,  having,  in  violation  of 
their  consent,  frustrated  the  en- 
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deavour  to  obtain  such  a  decree 
from  the  Court  of  Chancery^  and 
having  applied  for  a  new  trial  in 
the  cause,  the  Court  granted  the 
application  for  a  new  trial,  but 
only  on  condition  of  Plaintifis' 
paying  the  costs  of  the  day  and  of 
the  motion  for  a  new  trial,  and  of 
a  motion  for  an  attachment  for  not 
obeying  the  order  of  Nisi  Prius. 
Morgan  and  Another  v.  Miller  and 
Another.  Page  168 

ASSESSED  TAXES. 

G.,  as  surety  for  A.  B.,  who  was  ap- 
pointed a  collector  for  the  year 
1828,  executed  a  bond,  with  a 
condition  that  A.  B.  should  "  well 
and  truly  pay  or  cause  to  be  paid 
unto  the  Receiver-General  of  the 
'  taxes,  &c.  all  such  sum  and  sums 
of  money  as  should  come  to  the 
hands  of  the  said  A.  B.  as  such 
collector,  upon  the  days  and  at  the 
times  by  the  acts  (43  G.  3.  c.  99, 
and  3G.4.  c.88.)  appointed  for 
the  payment  thereof,  and  accord- 
ing to  the  true  intent  and  meaning 
of  the  said  acts." 

In  an  action  against  G.  upon  this 
bond,  he  pleaded  that,  before  the 
commencement  of  die  action,  A. 
B>  was  possessed  of  and  entitled 
to  divers  landstgoods^  and  chattels^ 
of  great  value,  to  wit  &c.,  as  of  his 
own  property,  and  within  the  ju- 
risdiction of  the  commissioners,  of 
ivhich  the  Plaintiff's  had  notice^ 
and  which  said  lands,  goods,  and 
chattels  were  subject  and  liable  to 
be  seized  and    sold,  and  might 


have  been  seised  and  sold,  in  pur- 
suance and  by  virtue  of  the  dvec- 
tions  and  powers  given  to  the 
commissioners  by  the  statute,  for 
the  purpose  of  satisfying  and  pay- 
ing such  sum  and  sums  of  money 
assessed  and  collected  by  A.  B., 
and  detained  or  not  duly  paid  by 
him  in  pursuance  of  the  direc- 
tion of  the  statutes,  but  which* 
lands,  goods,  and  chattels  remain- 
ed unsold  by  the  commissioners. 
The  replication  to  this  plea  stated 
that  A.  B.  had  no  lands  within  the 
jurisdiction  of  the  said  commis- 
sioners which  tliey  could  seize  and 
sell,  qfxnhich  they  the  Plainiifs 
had  notice;  and  that  all  the^oo^i^ 
and  chattels  of  A.  B.  within  the 
jurisdiction  of  the  commissioners, 
and  of  tohich  the  Plaintiffs  had 
notice^  were  seized  and  sold  in 
pursuance  of  the  directions  and 
powers  given  to  the  commissioners 
in. that  behalf.  The  Defendant 
rejoined,  that  A.  B.  had  lands 
within  the  jurisdiction  of  the  com- 
missioners which  they  could  have 
seized  and  sold^  and  that  all  iki 
goods  and  chattels  of  A.  B*, 
which  could  have  been  discovered 
and  found  by  the  commissioners 
within  their  jurisdiction,  were  not 
seized  and  sold. 

By  a  special  verdict  it  was  found 
that  A.  B.  had  paid  over  to  the 
Receiver-General  all  the  jiums  re- 
ceived by  him  for  assessments  for 
the  year  1828,  but  that  he  did  not 
pay  all  those  sums  to  the  service 
of  that  year,  693/.  part  thereof, 
having  been  paid  to  the  account 
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AWARD. 
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or  senrice  of  former  years,  during 
which  he  had  also  been  collector, 
but  daring  which  the  Defendant  had 
not  been  his  surety.  It  was  further 
found  that  A,  B,  had,  a/2er  his  de- 
fault, lands  or  houses  of  the  value 
of  121/.,  and  also  goods  of  the  value 
of  900l*f  which  could  have  been 
seized  and  sold  by  the  commis- 
sioners; that  the  commissioners 
had  not  notice  that  A.  B>  was 
possessed  of  any  houses,  lands,  or 
goods,  at  the  time  of  his  default ; 
but-  that  they  had  reasonable 
grounds  for  believing  that  he  pos- 
sessed household  goods  at  that 
time  of  the  value  pf  200/.,  which 
might  have  been  seized  and  sold : 
—  Held, 

First,  that  payment  by  A,  B,  of 
moneys  collected  by  him  to  the 
account  of  former  years  was  a 
breach  of  the  condition  of  the 
bond. 

Secondly,  that  seizure  and  sale 
of  lands  and  goods  of  A,  B.,  of 
the  existence  of  which  the  com- 
missioners had  notice  or  knowledge, 
was,  under  43  O.  3.  c.  99.  s.  9.,  a 
condition  precedent  to  their  right 
to  put  the  bond  in  suit  against  the 
surety.     Parke  B.  dis. 

Thirdly,  that  seizure  and  sale  of 
lands  and  goods  of  A.  J9.,  of  the 
existence  of  which  the  commis- 
sioners had  no  notice  or  know- 
ledge, was  not  a  condition  prece- 
dent to  their  right  to  put  the  bond 
in  suit  against  the  surety.  Per 
LittlediUeJ.,  Vaughan  J.,  ParkeB., 
Bosanquet  J.,   Williams  J.|    and 


CoUman  J.  Con^r^  Lord  Brougham^ 
Patteson  J.,  Gumey  B.,  and  Cole^ 
ridge  J. 

Fourthly,  that  the  Defendant 
was  entitled  to  a  verdic^  on  the 
issue  (supposing  any  issue  could 
be  said  to  be  raised  thereby)  aris- 
ing on  the  rejoinder  to  the  repli- 
cation of  the  above  plea ;  but  not 
to  Judgment  thereon. 

Fifthly,  that  the  Plaintifi  were 
not  entitled  to  judgment  uon  ob- 
stanto  veredicto  on  the  issue  aris- 
ing out  of  the  fifth  plea,  on  any 
supposed  implied  admission  in  the 
rejoinder  that  the  Plaintifis  had 
no  notice  of  the  existence  of  the 
lands  and  goods  in  question. 

Sixthly,  that  a  court  of  error 
cannot  award  a  repleader.  .  Vaug- 
han J,  and  JViUiamsJ.dub.  Gioynne 
V.  Bumell  and  Merceron.  Page  453 

ATTORNEY. 
See  Misfeasance. 
Defendant,  who  had  borrowed  money 
of  Plaintiff,  was,  by  an  agree- 
ment, to  which  Plaintiff's  attorney 
was  the  attesting  witness,  topay 
the  expenses  of  that  agreement 
and  of  the  various  securities,  in- 
cluding a  warrant  of  attorney : 

Held,  that  Plaintiff's  attorney, 
who  had  prepared  those  securities, 
was  compellable  to  deliver  his  bill 
to  Defendant  to  be  taxed.  Pain- 
ter V.  LindseU.  197 

AWARD. 
1*  Upon  a  reference  of  a  cause  and 
of  all  matters  in  difference  between 
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FUintiff  and  Defendant,  the  main 
question  waSf  which  of  them  should 
pay  the  expenses  of  a  ship,  in 
which  they  had  been  jointly  inte- 
'  rested,  incurred  after  March  24th, 
ISSS*  The  arbitrators  directed 
Plaintiff  to  pay  them,  and  to  give 
Defendant  a  bond  of  indemnity 
against  the  payment  of  such  ex- 
penses. Held,  that  the  award  was 
good.    Broxon  v.  Watson. 

Page  118 
9.  A.  and  B^  partners,  referred  to 
arbitration  all  matters  in  difference 
between  them  and  C;  and  if 
either  of  the  parties  should  die  be- 
fore the  award  was  made,  it  was 
to  be  delivered  to  his  personal  re- 
presentatives, or  such  of  them  as 
should  desire  the  same :  pending 
the  arbitration  B.  died:  several 
meetings  were  held  after  his  death, 
and  C.  then  protested  against 
the  arbitrator's  proceedings,  un- 
less the  executor  of  B.  were  made 
a  party.  An  award  having  been 
made  in  favour  of  A.  without  £.'s 
executor  having  been  made  a 
party,  the  Court  refused  on  that 
ground  to  set  the*  award  aside. 
Inihe Matter  of  Har§9  MUne^  and 
HameU.  158 

S.  Defendant  having  agreed  to  buy 
of  Plaintiff  certain  property,  for 
which  he  was  to  pay  an  annuity 
and  a  large  sum  by  instalments,  a 
verdict  for  10,00(tf.  was  taken  in 
an  action  for  default  of  payment, 
subject  to  a  reference  of  the  cause 
and  $11  matters  in  difference; 
S500{.  to  be  paid  by  Defendnat  to 


the  arbitrator,  to  be  by  him  paid 
to  Plaintiff  if  found  due  in  the  ac- 
tion, and  the  arbitrator  to  order 
what  should  be  done  by  the  par- 
ties. The  arbitrator  directed  that 
Defendant  should  pay,  in  addition 
to  the  S5002.,  a  gross  sum  indud- 
ing  the  value  of  the  annuity,  with- 
out distinguishing  how  much  in 
respect  of  the  matters  in  difference, 
and  how  much  in  respect  of  the 
cause,  but  ordered  a  verdict  on 
all  the  issues  to  be  entered  for 
Plaintiff:  Held,  a  valid  award  as 
against  Defendant :  also,  that  an 
act  of  bankruptcy  committed  by 
Defendant  before  the  award,  on 
which  a  fiat  was  issued  the  day 
after  publication  of  the  award,  was 
no  ground  for  setting  it  aside. 
Taylor  v.  Shuttletvorth.  Page  277 
4.  An  arbitrator,  to  whom  a  cause 
had  been  referred,  found  all  the 
issues,  one  of  which  was  an  issue 
on  a  set-off,  in  favour  of  the 
Plaintiff,  and  assessed  genersl 
damages  on  such  finding  ;  he  or- 
dered a  certain  sum  and  costs  to 
be  paid  on  a  Sundatfy  and  before 
Defendant  could  have  an  oppor- 
tunity  of  moving  to  set  aside  the 
award : 

Held,  that  these  were  no  grounds 
for  setting  aside  .the  award.  Hob- 
ddlv.MiUer.  292 


BANKRUPT. 
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BANKRUPT. 
See  EviDBNCJBf  2.    Tkovbr. 

1.  Under  6  G.  ^  c.  16.,  where  a  pe- 
titioning creditor's  debt  turns  out 
to  be  insufficient  to  support  a  fiat, 
and  the  Chancellor  orders  the 
commission  to  be  proceeded  in 
on  proof  of  a  sufficient  debt  by 
any  other  creditor,  the  debt  of 
the  second  may  be  added  to  that 

*  of  the  first,  to  make  up  the  re- 
quisite amount.  Bikers  and  An- 
otheTf  Assignees  of  John  Clarke  a 
Bankrupt^  v.  Southwell.    Page  S9 

2.  Goods  were  sold  by  Defendant 
as  agent  of  C,  in  contemplation 
of  C.*s  bankruptcy,  for  the  pur- 
pose of  raising  money  for  De- 
fendant and  C*  the  buyer  did 
not  know  the  sale  to  be  fraudu- 
lent: Held,  that  such  sale  was 
not  an  act  of  bankruptcy  by  C» 
Hartooodf  Assignee  of  Creeds  a 
Bankrupt^  v.  Barilett.  61 

3.  To  an  action  by  assignees  of  a 
bankrupt  for  the  price  of  a  phae- 
ton, for  which  Defendant  had 
agreed  to  pay  ready  money,  De- 
fendant pleaded  a  set-off  in  re- 
spect of  a  bill  of  exchange  drawn 
by  H.,  accepted  by  the  bankrupt, 
and  indorsed  by  Hs  to  Defend- 
ant. Plaintiflb  replied  that,  after 
the  bill  was  dishonoured,  H^ 
indorsed  it  to  Defendant  with- 
out consideration,  in  trust  that 
Defendant  should  purchase  the 
phaeton  of  the  bankrupt,  hand 
it  over  to  H.,  and  fraudulently 


attempt  to  set  off  the  bill  against 
the  price  of  the  phaeton:  Hdd,  a 
sufficient  answer  to  the  claim  of 
set-off.  LacHngton  and  Others, 
Assignees  of  Biehardeon,  a  Bank' 
rwpty  ▼•  Combes*  Page  71 

4.  D.  being  captain  of  a  ship  bound 
to  the  East  Indies,  and  proprietor 
of  the  cabin  furniture,  deserted 
the  ship  at  Algoa  Bay,  when  the 
command  was  taken  by  the  mate, 
who  was  afterwards  confirmed 
therein  by  the  owner  of  the  ship. 
On  the  18th  of  October,  while  the 
ship  was  on  her  voyage  home, 
D.,  being  indebted  to  the  owner, 
gave  him  a  written  order  as  fol- 
lows :  —  *'  I  hereby  authorise  you 
to  keep  possession  of  my  cabin 
furniture  when  the  ship  arrives, 
and  to  place  the  value  of  the  same 
to  the  credit  of  my.account  with 
you."  The  ship  arrived  on  the  5th 
of  Deoemher,  and  9.  fiat  in  bank- 
ruptcy was  issued  against  2>«  on 
the  18th,  on  an  act  of  bankruptcy 
committed  on  the  8d.  Held,  that 
D.*s  assignees  could  not  recover 
against  the  owner  in  trover  for 
the  cabin  fttmiture.  Belcher  and 
Others,  Assignees  of  Thomas  Dri" 
ver,  a  Bankrupt,  v.  Oldfidd.    102 

5.  Defendant,  subject  to  the  ap- 
proval of  a  meeting  of  creditors, 
agreed  to  pay  Plabtiffii,  assignees 
of  B.  a  bankrupt,  90\9L,  supposed 
to  be  equal  to  lOt.  in  the  pound, 
upon  all  debts  then  proved:  the 
fiat  was  to  be  worked  in  the 
usual  way :  a  claim  of  Defend- 
ant's of  TOOL  was  to  be  allowed  in 
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full;  the  assignees  to  pay  the 
costs  of  the  bankruptcy ;  the  sur- 
plus of  the  estate  to  be  divided 
among  the  creditors;  but  the  di- 
vidends of  those  who  had  pre- 
viously received  lOs*  in  the  pound 
to  be  paid  over .  to  Defendant, 
and  the  excess  beyond  lOf.  in  the 
pound  to  belong  to  the  creditors : 
Held,  that  this  agreement  was 
void,  as  contrary  to  the  policy  of 
the  bankrupt  law.  Staines  and 
Others^  Assignees  of  Birch,  a  Bank- 
rupif  V.  Waintorighi*      Page  174 

6.  The  statute  2  &  S  Via.  c.  29., 
touching  execution  against  bank- 
rupts, is  retrospective.  Luckin  v. 
Simpson.  35S 

7.  A  bankrupt  having,  within  two 
months  before  the  Jiat^  deposited 
chattels  by  way  of  pledge,  in  con- 
sideration of  an  advance  of  mo- 
ney: Held,  that  the  transaction, 
though  bonijide,  and  without  no- 
tice of  an  act  of  bankruptcy, 
was  not  protected  by  sect.  82.  of 
6  G.  4.  c.  16.,  and  that  the  as- 
signees might  recover  in  trover. 
Fearnley  v.  Wright  and  Others^ 
Auignees  of  Ross,  a  Bankrupt. 
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BANK  OF  ENGLAND. 
A  London  joint  stock  bank  agreed 
with  a  bank  in  Canada,  that 
G.  P.,  manager  of  the  London 
joint  stock  bank,  but  not  a  part- 
ner therein,  should  accept  bills 
drawn  by  the  Canadian  bank, 
payable  at  a  date  earlier  than  six 
knonthsi  and  that  the  London  joint 


stock  bank  would  provide  funds 
for  tlie  due  payment  of  such 
bills:  Held, 

1.  That  the  acceptance  of  such 
bills  in  execution  of  such  agree- 
ment, was  unlawful,  regard  being 
had  to  the  acts  in  force  respect- 
ing the  Bank  of  England: 

2.  And  would  not  have  been 
lawful,  even  if  the  London  joint 
stock  bank,  at  the  time  of  such 
acceptances,  had,  in  their  hands, 
funds  of  the  Canadian  bank  equal 
to  the  amount  of  the  bills : 

S.  Nor  if,  without  such  funds  in 
the  hands  of  the  London  joint 
stock  bank,  the  bills  had  been  ac- 
cepted by  G.  P.  on  the  credit  of 
a  contract  by  the  Canadian  bank 
to  remit  such  funds  to  meet  the 
acceptances :  and 

4.  That  the  Bank  of  Eng^nd 
might  maintain  an  action  against 
the  London  joint  stock  bank, 
founded  on  such  transactions. 
Booth,  Bart,  and  Others,  v.  The 
Bank  of  England.  .        Page  415 

BILL  OF  EXCHANGE. 
See  Evidence,  3,  4,  5. 

Defendants,  merchants  in  London^ 
received  orders  from  G.  at  St. 
Petersburgh  for  a  quantity  of  Ha- 
vannah  sugars :  that  order  was 
revoked,  and  another  given  for 
Brazil  sugars,  for  the  amount  of 
which  Defendants  were  to  draw 
on  Plaintiff,  G.'s  agent  at  Ham- 
burgh, by  a  bill  at  three  months: 
Plaintiff  accepted  the  bill;  wrote 
to    G.   for   instructions   because 
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Defendants  had  been  accredited 
for  Havannah  sugars  and  not 
Brazil;  and  then  to  Defendants 
to  say  that  he  had  accepted  the 
bill  under  their  guaranty  for  the 
present,  as  he  had  not  received 
the  accreditive :  G.  then  wrote  to 
Plaintiff,  giving  him  credit  for  the 
Brazil  sugar,  and  requesting  him 
to  release  Defendants  from  their 
guaranty:  G.  failed  before  the 
acceptance  became  due:  Held, 
that  Plaintiff  was  liable  to  De- 
fendants on  this  acceptance,  not- 
withstanding Defendants,  after 
G.'s  failure,  wrote  to  Plaintiff,  — 
"  We  have  received  from  G.  the 
assurance  that  he  has  arranged 
with  you  the  needful  for  the  pro- 
tection of  the  draft :  we  reserve 
to  ourselves  any  advantage  from 
the  insurance  of  the  goods;  if 
you  have  written  to  G.  that  you 
have  not  honoured  the  draft,  we 
cannot  consider  your  acceptance 
as  v^id  in  any  other  way  than 
pn  account  of  G.  Lohmann  v. 
Rougemont  and  Another,  Page  253 

BOND. 
See  Assessed  Taxes. 

BYE-LAW. 

The  Company  of  Poulters  comprises 
all  poulters  in  London^  and  within 
seven  miles  thereof,  and  no  one 
can  be  of  the  livery  of  a  company 
unless  he  be  a  freeman  of  the 
city  of  London  :  Held,  that  a  bye- 
law  authorising  the  company  to 
admit  into  the  livery  of  the  com- 

TOL.  TI. 


pany  any  freeman  of  the  com- 
pany, was  a  valid  bye-law,  and 
must  be  intended  to  imply  any 
freeman  of  the  company  who  was 
also  free  of  the  city.  The  PouU 
ters*  Company  v.  Phillips. 

Page  314 


CHARTER-PARTY. 
See  Pleading,  7. 
Under  a  charter-party.  Defendant's 
ship  was  to  proceed  from  London 
to  Bombay^  and  there  discharge 
her  cargo ;  and  there  load  a  cargo, 
with  which  she  was  to  proceed 
direct  to  London:  the  merchant 
to  have  the  privilege  of  sending 
the  ship  to  Calcutta  from  Bombay^ 
upon  paying  for  the  extra  time 
occupied:  if  the  ship  returned 
ft*om  Bombay  direct  to  London, 
the  merchant  was  to  have  the 
power  of  sending  her  to  one  port 
on  the  Malabar  coast,  to  receive 
cargo,  paying  for  the  extra  time : 
Held,  that  Defendants  after  dis- 
charging at  Bombay  were  not 
bound  to  take  on  board  a  cargo 
there  for  Calcutta.  Cockbum  and 
Another  v.  Wright  and  Others^ 
Executors  and  Executrix  of  Henry 
Wright^  deceased.  223 

COLLECTOR. 
See  Assessed  Taxes. 

CONDITION  PRECEDENT. 

See  Assessed  Taxes. 

QQ 
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COSTS. 


COVENANT. 


CONSEQUENTIAL  DAMAGE. 
See  Action  on  thb  Case. 

COSTS. 
See  Pkactics,  6,  7. 9. 

1.  The  affidavit  in  support  of  a 
motion  to  enter  a  suggestion  for 
costs  under  the  Middlesex  court  of 
requests  act  need  not  state  that 
the  cause  of  action  arose  within 
the  jurisdiction  of  the  Court. 

2.  The  motion  may  be  made,  as 
well  in  a  cause  tried  before  the 
under-sheriff  as  in  one  tried  before 
a  Judge. 

S.  The  motion  lies  as  well  against 
an  executor  Plaintiff  as  any  other. 
Bishop,  Exeaitrix  of  Rugby,  v. 
Marsh.  Page  12 

2.  Slander;  verdict  for  Defendant 
on  the  general  issue ;  for  Plaintiff, 
without  damages,  on  a  plea  of  jus- 
tification : 

Held,  that  notwithstanding 
21  Jac,  1.  c.  16.  s.  6.  Plaintiff  was 
entitled  to  his  costs,  occasioned 
by  the  plea  of  justification.  Skin- 
Tier  V.  Shoppee  and  Wife.         131 

3.  A  bishop,  Defendant  in  quare  im- 
peditf  who  fails  upon  demurrer, 
may  be  exempted  f^om  costs  by 
certificate  of  the  Court,  under 
4f  &  5  fV.4f.  c  39.  Edwards  v. 
The  Bishop  of  Exeter,  and  Todd, 
Clerk.  146 

4.  Plaintiffs'  attorney,  in  possession 
of  a  probate  essential  to  Defend- 
ant's case,  having  given  an  oral, 
but  having  refused  to  give  a  writ- 


ten undertaking  to  produce  it  at 
the  trial,  Defendant's  attorney 
warned  him  that  an  exemplifica- 
tion of  the  will  must  be  procured 
at  a  heavy  expense :  the  probate 
was  produced  at  the  trial  on  the 
partofPlaintifb: 

Held,  that  Defendant,  who  ob- 
tained the  verdicty  was  entitled 
only  to  the  expense  of  an  ordi* 
nary  copy  of  the  wiU»  and  of  a 
summons  to  call  on  Plaintifi  to 
admit  it.  Golditone  and  Another, 
Executors  of  Ann  Tovey,  v.  Thonuu 
Tovetf.  Ftage274 

COVENANT. 

1.  Held,  a  good  plea  in  covenant  oo 
a  lease,  that  the  lease  was  entered 
into  by  Plaintiff  and  Defendant, 
and  that  the  premises  were  let  to 

^  Defendant  for  the  express  purpose 
of  being  used  by  Defendant  in 
drawing  oil  of  tar  and  boiling  oil 
of  tar,  contrary  to  the  provisions 
of  the  statute  25  G.  3.  c  77.  The 
Gas  Light  and  Coke  Company  v- 
Turner.  S24 

2.  Plaintiff  demised  salt  springs  to 
Defendant,  who  was  to  er^t  salt 
works  on  the  premises,  and  pay  & 
rent  in  proportion  to  the  number 
of  works  erected:  Defendant  co- 
venanted to  leave  the  works  m 
good  repair  at  the  end  of  the  tenn : 
Held,  that  iron  saltpans  placed  by 
Defendant  on  a  frame  of  brick,  and 
used  in  the  boijing  of  salt,  were 
parcel  of  such  X9orks,  and  that  D^* 
fendant  was  not  entitled  to  remove 


DEVISE. 

them.   Earl  of  Mansfield  y.  Black- 

huTHf  Executor  of  John  Blackburn. 

Pag^  426 


DEMSE. 

1.  Testator,  having  three  different 
estates,  left  one  to  G.  A.  for  life> 
remainder  to  G.  A*8  first  son  for 
life,  and  then  to  the  issue  of  such 
first  son  in  strict  settlement;  re- 
mainder in  like  manner  to  G.  AJs 
second  and  other  sons,  and  their 
issue :  the  use  of  the  second  estate 
to  G.  A.  for  life,  and  to  his  child 
or  children  other  than  and  except 
an  eldest  or  only  son,  in  fee ;  the 
third  to  E.  L.  for  life,  and  her 
children  in  strict  settlement. 

At  the  time  of  testator's  death, 
Plaintiff  was  the  second  son  of  G. 
An :  at  the  death  of  G.  A.  he  w*as 
the  only  chi^d,  the  first  son  having 
died  in  the  interval :  Held,  that 
Plaintiff  was  entitled,  on  the  death 
of  G.  ^.,  to  take  the  second  estate 
in  fee.  Adams  v.  Bush  and  Others. 

164 

2.  Testator,  possessed  of  real  and 
personal  property,  desired  his  ex- 
ecutors, out  of  such  moneys  of  his 
as  might  come  to  their  hands,  to 
purchase  two  annuities  for  fT.  and 
her  children :  with  regard  to  the 
rest  of  his  property,  of  what  kind 
soever,  he  desired  his  executors, 
after  payment  of  his  debts,  to  pay 
and  make  over  the  whole  to  his 
daughter  M.,  the  wife  of  B.,  and 
to  the  children  of  his  daughter 


ESTOPPEL. 
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after  her  decease :  Held,  that  the 
executors  took  a  power  to  settle 
the  fireehold  property  upon  the 
daughter  for  life,  with  remainder 
after  her  decease  to  her  children 
and  their  heirs.  Knocker  v.  Bun- 
bury  and  Wife^  and  Others. 

PageS06 
3.  Testatrix  had  a  mansion  and  lands 
thereunto  belonging,  situate  in 
Kesgravcy  Bealings,  and  Play 
ford  ;  also  a  meadow  in  Beatings : 
Held,  that  the  land  in  Bealings 
and  Playford  did  not  pass  under 
a  devise  of  all  testatrix's  messuage 
and  lands  «*  situate  at  Kesgrave 
aforesaid,"  nor  under  a  bequest  of 
*'  all  the  residue  of  her  estate  and 
effects  wheresoiBver  and  whatso- 
ever." Pogson  and  Another  v. 
Thompson  and  Others.  337 


EJECTMENT 

Tenant  in  possession  having  ab- 
sconded, leaving  the  key  of  his 
house  in  the  hands  of  a  broker, 
with  instructions  to  let  the  house, 
Held,  that  service  of  a  declaration 
in  ejectment  on  the  broker,  and 
fixing  a  copy  on  the  door  of  the 
house,  was  a  sufficient  service. 
Doe  dem.  Scott  v.  Roe.  207 

See  Heir. 

ESTOPPEL. 

S.  being  possessed  of  chambers  in 
Lincoln's  Inn,  to  which  he  had 
been  admitted  by  the  benchers, 
who  were  the  owners  of  the  fee 
simple,  by  a  deed,  reciting  that  he 
QQ  2 
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was  seUed  of  them  for  life,  con- 
veyed them  to  Plaintiff,  to  hold 
during  the  life  of  S.  S*  continued 
in  possession,  and  afterwards  sur- 
rendered the  chambers  to  Defend- 
ant»  who  was  admitted  by  the 
benchers  I  Held,  that  Defendant 
was  not  estopped  to  deny  that  iS. 
was  seised  for  life.  Doe  dem.  Mar- 
chant  V.  Erringlon*  Page  79 

EVIDENCE. 

See  Highway. 

1.  Where  a  tenant  was  to  hold 
land  according  to  certain  rules  in 
writing  under  which  a  former  te- 
nant held,  but  the  length  of  his 
term  was  agreed  on  orally,  Held, 
that  to  shew  the  expiration  of  the 
term  it  was  not  necessary  to  pro- 
duce the  rules  : 

2.  That  the  lessor,  having  en- 
tered at  the  expiration  of  the  term, 
might  sue  in  trespass  persons  claim- 
ing under  the  late  tenant  as  well 
as  the  late  tenant  himself: 

3.  Issue  having  been  taken  as 
to  the  existence  of  an  agreement 
between  the  lessor  and  the  late 
tenant  in  satisfaction  of  all  de- 
mands, Held,  that  proof  of  the  con- 
sideration of  the  agreement  could 
not  be  required.  Hei^  v.  Moor* 
house  and  Others*  52 

2.  The  fact  that,  after  ajiat  had  been 
sued  out,  certain  creditors  of  the 
bankrupt  delivered  up  to  the  as- 
signees goods  which  they  had  re- 
ceived from  the  bankrupt  before 
the Jiat,  and  before  the  delivery  of 
certain  goods  by  the  bankrupt  to 


Defendant,  Held,  not  admiisible 
evidence  against  Defendant  in  an 
action  of  trover  brought  againii 
him  by  the  assignees.  Backhom 
and  Another^  Assignees  ofBrom 
and  Grahawy  BankrupU^  v.  Jones 
and  Another.  I^e  65 

3.  In  an  action  against  the  drawer  of 
a  bill  of  exchange,  Plaintiff,  bj 
way  of  excuse  for  not  giving  no- 
tice of  dishonour,  averred  that  De- 
fendant had  no  funds  in  the  hands 
oftheacceptor,norhadhe8U8tained 
any  damage  for  want  of  notice : 
Defendant  pleaded  he  had  sus- 
tained damage,  because  the  ac- 
ceptor had  promised  him  to  pro- 
vide for  the  bill :  Held,  that  it  wis 
not  incumbent  on  Plaintiff  to  prove 
that  Defendant  had  sustained  do 
damage.    Fitzgerald  v.  fTilliafu^ 

68 

4.  In  an  action  against  Defendant  as 
acceptor  of  a  bill  of  exchange, 
no  evidence  being  given  in  whose 
hand  the  acceptance  was  written, 
Held,  that  the  circumstance  of  the 
bill  havingbeen  paid  by.thedrawer, 
and  the  amount  of  it  obtained  on 
discount  by  Defendant's  wife  hav- 
ing been  applied  by  her  in  dis- 
charge of  his  debts,  was  not  suffi- 
cient to  prove  that  he  had  sanc- 
tioned the  acceptance.  GoUsione 
and  Jayy  Executors  of  Ann  Toveif 
V.  Thomas  Toney.  ^ 

5.  In  the  absence  of  evidence  to  the 
contrary,  a  bill  of  exchange  must 
be  taken  to  have  been  issued  at 
the  time  it  bears  date* 

And  where  an  indorsement  bore 
no  date,  Held,  that  it  was  properly 


HEIR. 

left:  to  the  jury  to  determine  from 
the  circunistances  attending  the 
transfer  of  the  bill^  the  time  at 
which  the  indorsement  was  made. 
Anderson  v.  Weston  and  Badcock. 
Page  296 
6.  In  an  action  for  wages  brought  by 
the  secretary  of  an  intended  joint 
stock  company  against  one  of  the 
provisional  committee,  another 
member  of  the  committee  was 
held  a  competent  witness  for  the 
Defendant  after  a  release  from 
him.    Beckett  v.  Wood.  380 

EXECUTION. 

See  Pkactice,  2. 

On  the  3d  of  August  the  sheriff  levied 
under  &Jl.Ja, :  on  the  4th  of  Sep- 
tember he  was  ruled  to  return  the 
writ  in  eight  days ;  before  the  13th, 
Defendant  died :  the  writ  was  not 
returned  till  November  1st :  it  not 
appearing  that  Plaintiff  had  lost 
any  thing  by  the  delay  of  the  re- 
turn, the  Court  set  aside  an  attach- 
ment against  the  sheriff  on  pay- 
ment of  costs.  The  Queen  v.  The 
Sheriff' of  Essex  f  in  a  Cause  ofDor- 
rien  and  Others  v.  Sheridan.    150 
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A  person  born  in  Scotland^  of  pa- 
rente  domiciled  there,  but  not 
married  till  after  his  birth,  though 
legitimate  by  the  law  of  Scotland^ 
cannot  take  real  estate  in  Eng- 
land, as  heir.  Doe  dem.  Birt- 
tohistlev.  VardUU  385 


HIGHWAY. 

1.  A  demand  of  a  highway  rate  by 
one  only  of  two  surveyors  is  a 
valid  demand. 

2.  An  inhabitant  of  the  parish  for 
which  such  rate  is  made,  is  a 
competent  witness  in  support  of 
the  rate.    Morrelly.  Martin.        » 

Page  373 


ILLEGAL  CONTRACT. 
See  Covenant. 

INSOLVENT  DEBTOR. 

Defendant,  having  been  outlawed  in 
a  cause  afler  judgment,  and  hav- 
ing been  discharged  from  the  debt 
by  the  Insolvent  Debtors'  Court, 
while  in  custody  under  the  out- 
lawry, this  Court  refused  to 
charge  him  in  custody  on  the 
judgment  in  outlawry.  Adcock  v. 
Fishe.  17 

INSURANCE. 
See  Power. 

A  French  law,  provides  that  "  the 
vessel  which  shall  have  fished, 
either  in  the  Pacific  by  doubling 
Cape  Homy  or  by  passing  through 
the  Straits  of  Magellan^  or  to  the 
south  of  Cape  Horn,  at  62  de- 
grees of  latitude  at  the  least,  shall 
obtain  on  its  return  a  supple- 
mental bounty,  if  it  brings  back 
in  the  produce  of  its  fishery  one 
half  at  least  of  its  burthen,  or  if  it 
QQ  3 
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JUDGMENT. 


MISFEASANCE. 


can  prove  a  navigation  of  sixteen 
months  at  leaBt." 

Held,  that  a  vessel  which  had 
caught  fish  to  the  amount  of  half 
Its  burthen  in  the  AtlatUky  then 
doubled  Cape  Horn  and  fished 
without  success,  and  was  lost 
within  sixteen  months  after  setting 
sally  had  net  complied  with  the 
conditions  of  the  law,  so  as  to  be 
entitled  to  the  bounty : 

Held  also,  that  the  practice  of 
the  French  government  to  allow 
the  bounty  under  such  circum- 
stances was  a  mere  matter  of  fa- 
vour, and  did  not  constitute  a 
vested  interest  which  could  be 
the  subject  of  insurance.  Devaux 
and  Another  v.  Steele.    Page  S58 

INTERPLEADER. 
See  Practice,  6.  9. 

ISSUE. 
See  Assessed  Taxes. 


JOINDER. 
See  Pleading,  1,  2.  4. 

JOINT  STOCK  COMPANY, 
See  Scire  Facias. 


JUDGMENT. 

See  Practice,  1.  8.    Assessed 
Taxes. 


LANDLORD  AND  TENANT. 

See  Evidence,  1. 

LEASE. 

See  Estoppel. 

LIBEL. 

1.  An  alien  friend,  though  resident 
abroad,  is  entitled  to  sue  in  the 
CourU  at  JVesttninHery  for  a 
libel  published  concerning  him 
in  England.  PisdntY*  LaftMpn. 

Page  90 

2.  A  statement  in  a  newspaper,  that 
a  ship  of  which  Plaintiff  was 
owner  and  master,  and  which  he 
had  advertised  for  a  voyage  to 
the  East  Indies^  was  not  a  sea- 
worthy ship,  and  that  Jews  bad 
bought  her  to  take  out  convicts, 
Held  to  be  a  libel  on  Plaintiff  in 
his  trade  a^d  business,  for  which 
he  might  recover  damages,  with- 
out proof  of  malice  or  allegation 
of  special  damage.  Ingram  v. 
Laxioson,  212 


MEMORANDA,  Pages  11.  196. 
386. 


MISFEASANCE- 
Plaintiff  being  employed  as  an  at- 
torney,   to    conduct    an    appeal 
against  the  removal  of  a  pauper, 
omitted  to  enter  and  respiite  the 


PARTNERS. 

appeal  at  the  first  sessions  after 
the  rembvaly  and  proceeded  to 
the  second  sessions,  after  having 
served  the  respondents  with  a 
notice  of  the  grounds  of  appeal^ 
signed  by  himself,  instead  of  the 
overseers  of  the  appellant  parish. 
The  sessions  having  refused  to 
hear  the  appeal,  Held,  that  Plain- 
tiff was  not  entitled  to  recover  for 
his  services.  Huntley  v.  Bulwr 
and  Others.  Page  111 


NEW  TRIAL. 
See  Arbitration.    Practice,  5. 


PLEADING. 
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OUTLAWRY. 
See  Insolvent  Debtor. 


PARTNERS. 

Defendant  from  1829  till  1833  ad- 
vanced various  sums  with  a  view 
to  a  partnership  in  a  market  about 
to  be  erected ;  knew  that  the  mo- 
ney was  applied  towards  the  erec- 
tion ;  and  was  consulted  in  every 
stage:  in  October  1838,  by  a  writ- 
ten agreement,  it  was  settled  that 
the  market  should  be  valued,  and 
that  Defendant  should  have  a 
seventh  share :  Held,  that  he  was 
not  liable  as  a  partner  till  October 
1833,  notwithstanding  profits  had 


been  made,  but  not  accounted  for 
to  hhn,  before  that  time.  Hoxjoell 
V.  Brodie.  Page  4^ 

PAYMENT. 
See  Pleading,  3. 

PLEADING. 

See  Assessed  Taxes.  Vendor 
AND  Purchaser. 

1.  Plaintiff  declared  against  ^.,  B., 
and  C.  for  35/.,  due  in  respect  of 
work  done  for  them.  Defendants 
pleaded  that  the  work  was  done 
for  them  jointly  with  D.  It  ap- 
peared that  one  portion  of  the 
work  was  done  for  A.\  another 
portion,  to  the  amount  of  4^.,  for 
A*f  B.,  C,  and  D. ;  a  third  por- 
tion for  A.9  B.t  and  Z). ;  and  a 
fourth  for  A.  and  B. :  Held,  that 
the  plea  was  an  answer  to  the  ac- 
tion. Hill  V.  Whitey  Williams,  and 
Boulter.  23 

2.  To  a  count  for  work  done,  De- 
fendants pleaded  that  the  work 
was  done  for  them  jointly  with 
others.  Plaintiff  proved  that  work 
to  the  amount  of  5L  was  done  for 
Defendants,  and  to  the  amount  of 
36/.  5s.  for  Defendants  jointly 
with  others :  Held,  that  the  plea 
was  no  answer  to  the  action.  Hill 
V.  White  and  Williams.  26 

3.  Payment  may  be  pleaded  gene- 
rally to  all  the  counts  of  a  declar- 
ation ;  and,  if  it  be  alleged  to  have 
been  made  after  the  cause  of  ac- 
tion accrued,  it  is  immaterial  that 
the  day  actually  specified  is  a  day 
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before   the  cause  of  action    ac- 
crued. Beeslei/v.DoUey,  Page  37 

4.  Plaintiff  and  his  two  partners  em- 
ployed Defendants  as  accountants, 
for  hire,  to  make  out  the  accounts 
of  the  firm,  and  of  the  separate 
balance  of  each  partner :  Defend- 
ants made  out  Plaintiff's  separate 
balance  so  erroneously  and  negli- 
gently that,  relying  on  their  state- 
ment, he  was  a  considerable  loser 
thereby:  Held,  that  Plaintiff 
might  sue  alone  in  case  for  this 
misfeasance,  and  that  it  was  no 
variance  to  allege  that  he  had  em- 
ployed Defendants.  Storey  v. 
Richardson  and  Another.  12S 

5.  By  the  terms  of  a  railway  act,  the 
directors  were  entitled  to  recover 
for  calls  in  arrear,  upon  proving 
that  the  Defendant  was  a  proprie- 
tor, and  that  notice  of  the  calls 
was  given  according  to  the  act, 
unless  the  Defendant  should  prove 
that  he  had  paid  the  full  amount 
of  his  subscription.  Defendant 
having  pleaded  to  an  action  for 
calls,  that  he  was  not  indebted, 
and  was  not  a  proprietor,  the 
Court  refused  to  allow  him  to  add 
pleas  that  the  notice  of  the  calls 
was  not  given ;  that  no  time  or 
place  was  appointed  for  payment ; 
that  the  calls  were  made  for  pur-- 
poses  other  than  those  warranted 
by  the  act ;  that  they  were  made 
afler  deviations  in  the  line;  and 
that  fewer  shares  were  allotted 
than  the  act  required.  London 
and  Brighton  Railway  Company 
V.  Wilson  ;    Same  v.  Fairclough. 

135 


6.  The  Court  set  aside,  without  an 
affidavit  of  its  fklsehood,  a  ram- 
bling sham  plea,  which  offered 
several  answers  to  the  action 
without  leave  to  plead  several 
matters.    Balmano  v.  Thompson. 

Page  153 

7.  Declaration  on  charter-party,  that 
Defendant  had  agreed  to  put  a 
cargo  on  board  at  MarseUUSf  and 
pay  freight  by  a  bill  on  London  at 
three  months.  Breach,  that  De- 
fendant did  not  put  any  cargo  on 
board,  by  ivhich  Plaintiff  was  pat 
to  expenses  in  procuring  one,  and 
that  Defendant  did  not  pay  Plain- 
tiff those  expenses,  or  give  the  bill 
in  the  charter-party  mentioned, 
contrary  to  his  promise : 

Held, an  unobjectionable  breach, 
on  motion  in  arrest  of  judgment. 
Hoggett  V.  Exley.  207 

8.  Plaintiff  declared  that  he  retain- 
ed Defendant  to  print  a  work,  and 
delivered  paper  to  him  for  that 
purpose ;  that  Defendant  accepted 
the  retainer,  and  it  became  bis 
duty  to  use  due  diligence  in  the 
printing;  but  that  he  neglected 
the  business  of  his  retainer,  and 
proceeded  with  the  printing  in  a 
dilatory  manner,  and  further  dis- 
regarded his  duty  and  retainer  in 
this,  that,  instead  of  using  the  said 
paper  in  the  printing  of  Plaintiff's 
work,  he  wrongfully  pledged  it  to 
raise  money  for  purposes  of  his 
own: 

Held,  that  the  -declaration  was 
properly  conceived  in  case.  Smith 
y.  White.  218 

9.  In  Mayj  1837}  Plaintiff  and  De- 
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fendant  exchanged  cases  for  the 
ophiion  of  the  Courts  in  an  action 
in  troTer  for  certain  tobacco.  The 
questions  were,  whether  Plaintiff 
had  tendered  a  proper  amount  of 
duty  to  the  customs,  and  whether 
this  action  lay  against  Defendant, 
a  collector  of  customs.  The  same 
question  being  raised  in  another 
action  then  pending  in  the  Court 
of  King's  Bench,  Plaintiff  sus- 
pended proceedings  till  the  deci- 
sion of  that  cause  in  Trinity  term, 
J  839  :  that  Court  having  deter- 
mined that  the  action  should  be 
conceived  in  case  for  non-feasance, 
and  not  in  trover,  Plaintiff  in 
Michaelmas  term,  1839>  applied  to 
amend,  by  substituting  a  count  on 
a  non-feasance  for  his  count  in 
trover.  The  Court  allowed  the 
amendment.    Legg  v.  Boyd* 

Page  240 
10.  In  1835,  Plaintiff  sued  Defend- 
ants, as  executors,  for  work  done 
on  a  house  of  their  testator,  and 
delivered  his  particulars  in  July 
'  1837,  after  he  had  commenced  a 
second  action  against  them  in  their 
own  capacity  for  work  done  to  the 
same  house  after  testator's  death ; 
both  actions  were  referred  to  ar- 
bitration, and  an  award  made  was 
set  aside  in  Hilary  term  1839: 
Plaintiff  having  abandoned  his 
second  action,  was  allowed,  in 
Trinity  vacation  1839,  to  amend 
his  particulars  in  the  first  by  ad- 
ding to  them  certain  items  which 
had  been  contained  in  the  parti- 
culars of  the  second.  Jones  v. 
Corry  and  Others^  Executors  of 
Wilkins.  247 


11.  By  a  railroad  act  it  was  enacted 
that  in  an  action  for  calls  it  should 
be  sufficient  for  the  company  to 
prove  that  the  Defendant  was  a 
proprietor  of  shares  at  the  time  of 
the  calls  for  which  the  action  is 
brought :  —  the  Court  refused  to 
allow  the  Defendant  in  such  an 
action  to  plead,  in  addition  to  ne^er 
indebted^  and  not  a  proprietory  that 
Defendant  had  forfeited  his  shares 
before  the  calls  in  question  were 
made;  or,  that  he  had  forfeited 
his  shares  and  ceased  to  be  pro- 
prietor after  the  calls,  and  before 
action.  London  and  Brighton 
Railway  Company  v.  Fairclough. 

Page  270 

12.  The  Commissioners  of  Sewers 
having  obstructed  a  watercourse 
which  Plaintiff  claimed  a  right  to 
navigate,  made  him  an  offer  of 
compensation,  which  he  refused, 
and  sued  for  more:  Defendants, 
by  their  pleas,  denied  the  right, 
and  also  the  obstruction:  after 
abortive  attempts  during  four 
years  to  proceed  with  a  reference 
of  the  action,  the  Court  refused 
the  commissioners  leave  to  plead 
a  third  plea,  which  would  defeat 
the  action,  unless  the  commis- 
sioners renewed,  and  the  Plaintiff 
refused,  the  offer  of  compensation 
made  at  first.  Medley  and  Others 
v.  Pritchard  and  Another.       442 

POWER. 

B.  and  5.  having  been  directed  by 
Defendant  to  effect  an  insurance  on 
his  life  in  his  own  name  or  in  the 
names  of  B.  and  S.,  to  whom  he 
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was  indebted,  effected  an  insur- 
ance in  the  names  of  jB.^  <$.,  and  a 
third  person,  whom  they  had  taken 
into  partnership. 

Held,  that  they  had  no  authority 
for  effectmg  the  insurance  in  the 
three  names ;  and.  Defendant  hav- 
ing never  acknowledged  the  trans- 
action, that  they  could  not  recover 
from  him  the  amount  of  premiums 
paid  on  the  policy.  Barron  v.FitX' 
gerald.  Page  201 

PRACTICE. 

See  Ejbctment.    Pleading,  5. 12. 
Serjeants  at  Law. 

]•  Plaintiff  undertook  not  to  sign 
judgment  until  after  a  further  de- 
mand of  plea :  Defendant,  without 
waiting  for  such  demand,  pleaded 
several  pleas  without  leave  of  the 
Court:  Held,  that  Plaintiff  was 
justified  in  signing  judgment  for 
the  irregularity.  Gould  v.  While- 
head.  144 

2.  In  the  Common  Pleas,  it  is  not 
necessary  that  Defendant's  addi- 
tion should  be  indorsed  on  a  writ 
o^ca.sa.    Broton  v^  Hudson.    152 

3.  For  the  purpose  of  taking  out  of 
court  money  paid  in  in  lieu  of  bail, 
a  render  of  Defendant  is  equiva- 
lent to  appearance.  Brook  v. 
Gunning.  157 

4*.  The  Court  refused  to  change  the 
venue,  in  an  action  of  assault,  from 
Lincolnshire  to  London,  on  the 
ground  that  the  circumstances  of 
the  assault  had  been  much  dis- 
cussed in  the  local  newspapers ; 
that  'Plaintiff  and  Defendant  were 


of  opposite  political  parties ;  that 
Plaintiff,  after  having  lectured 
against  the  com  laws,  had  been 
placarded  as  the  farmer's  enemy ; 
and  that  Defendant  was  much  con- 
nected with  the  magistracy  and 
tory  aristocracy  of  the  county. 
Charles  Seely  v.  EUis(m.  Page  229 

5.  A  cause  in  which  counsel  had 
been  instructed  for  Defendant, 
having  been  called  on  out  of  iu 
turn  upon  an  allegation  of  Plain- 
tiff's counsel  that  it  was  unde- 
fended, a  verdict  was  taken  for 
Plaintiff  before  Defendant's  coun- 
sel arrived. 

The  Court  granted  a  new  trial ; 
the  costs  of  the  application  to 
abide  the  event  of  the  cause. 
Dorrien  v.  Hotoell.  245 

6.  Plaintiff  was  allowed  to  amend 
an  order  for  interpleading  ob- 
tained from  a  Judge  at  chambers, 
on  payment  of  the  costs  of  the 
application  to  amend,  to  all  tl^e 
parties  interested,  served  with  the 
rule  nisi  for  the  amendment ;  bqt 
the  order  for  interpleading  having 
been  obtained  by  the  sheriff  in 
his  own  cose,  and  the  rule  for 
amendment  being  no  more  than  a 
prolongation  of  the  hearing  be- 
fore the  Judge  at  chambers,  the 
Court  refused  the  sheriff  his  costs 
of  appearing  on  that  rule.  Til- 
leard  and  Another  v.  Cave.  Ford 
V.  Ca'oe.     Ellice  v.  Cave. 

251 

7.  The  Court  refused  to  order  a 
Plaintiff  to  give  security  for  costs 
on  the  ground  that  he  had  been 
three  times  an  insolvent  and  once 
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a  bankrupt,  and  was  only  suing  as 
trustee  for  a  third  person.  Wray 
V.  Brtnon.  Page  271 

,  Issue  joined  on  matters  of  fact, 
vith  a  demurrer  to  one  plea  in 
Michaelmas  tenn,*18S6:  in  Ja^ 
nuary  1840  that  plea  and  de- 
murrer were  struck  out,  Plaintiff 
never  having  demanded  a  joinder 
in  demurrer.  The  Court  refused 
to  enter  judgment  as  in  case  of 
nonsuit.     Gordon  v.  Smith,     273 

.  Defendant  being  sued  for  rent 
arrear,  and  having  received  notice 
from  a  mortgagee  not  to  pay  the 
rent  to  Plaintiff,  obtained  a  rule 
for  the  mortgagee  to  interplead : 
the  mortgagee  having  declined  to 
appear  to  the  rule,  the  Court  or- 
dered that  each  party  should  pay 
his  costs  of  the  suit.  Murdoch  v. 
Taylor.  293 


QUARE  IMPEDIT. 
See  Costs,  3. 


SCIRE  FACIAS. 
In  an  action  against  the  public  offi- 
cer of  a  joint  stock  company, 
execution,  under  7  G.  4.  c.  46. 
against  a  partner  not  named  in 
the  record,  can  be  obtained  only 
upon  a  scire  Jacias*  Whittenbury 
v.  Zaw.  345 

SERJEANT  AT  LAW. 
Privilege  of  the  Serjeants  at  Law. 
187.  232.  235 


SET-OFF. 
See  Bankrupt,  3. 
A.  and'  jB.,  as  partners,  sued  De- 
fendants for  work  and  labour 
done  in  the  matter  of  an  exe- 
cutorship :  Held,  that  Defendants 
could  not  set  off  money  received 
by  A.  before  the  partnership  on 
account  of  testator's  estate,  not- 
withstanding 3»  had  at  that  time 
assisted  A.  in  the  matter  of  the 
executorship,  and  ^.,  after  the 
partnership,  had  admitted  the  re- 
ceipt of  the  money.  France  and 
Hill  V.  White  and  Williams. 

Page  33 

SHAM  PLEA. 
See  Pleading,  6. 

SHERIFF. 
See  Execution. 

SHIP-OWNER. 

See  Charter-party. 

STATUTE,  CONSTRUCTION 
OF. 

iSfff  Assessed  Taxes.  Bankrupt,  6. 

A  representation  made  by  Defend- 
ant as  to  the  credit  of  a  firm  in 
which  he  was  partner,  Held  to  be 
a  representation  as  to  the  credit 
<<  of  another  person,"  within  the 
meaning  of  9  G.  4.  c.  14.  s.  6. 
Devaux  and  Another  v.  SteinkeU 
ler.  84 

SURETY. 
See  Assessed  Taxes. 
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VARIANCE. 


WRITS,  FORMS  OF. 


TROVER. 

Trover  does  not  lie  for  the  assignees 
of  a  bankrupt  against  a  creditor 
who  sues  out  execution  under  a 
warrant  of  attorney  not  filed  with- 
in twenty-one  days,  if  the  execu- 
tion be  completed  before  the  act 
of  bankruptcy :  the  remedy  is  by 
an  action  for  money  had  and  re- 
ceived, or  by  a  special  action  on 
the  statute,  S  G.  4.  c.  39.  Brook 
and  Others,  Assignees.  8fc.  of 
Jeronit  a  Bankrupt,  v.  Mitchell 
and  Others.  Page  349 


USURY. 
The  members  of  a  benefit  society 
raised  a  joint  stock  fund,  portions 
of  which  were  from  time  to  time 
advanced  to  members  of  the  so- 
ciety, by  way  of  loan,  at  5  per 
cent,  interest:  the  sums  so  ad- 
vanced were  put  up  to  competi- 
tion among  the  members,  and  the 
member  who  bid  highest  obtained 
the  loan :  Defendant,  a  member  of 
the  society,  having  bid  15/.  17*.  6rf. 
for  a  loan  of  80/.,  the  15/.  17*.  6d. 
to  be  paid  in  addition  to  5  per 
cent,  interest  on  the  80/.,  Held, 
that  the  transaction  was  not  usu- 
rious. Silver  and  Others  v.  Barnes, 

180 

VARIANCE. 
See  Pleading,  4. 


VENDOR  AND  PURCHASER. 

By  the  conditions  of  a  sale  which 
took  place  September  18th,  pay- 
able on  premises,  the  purchaser 
was  immedi&tely  to  pay  a  deposit 
in  part  of  the  purchase-money,  and 
to  sign  an  agreement  for  payment 
of  the  remainder  by  the  28th  of 
November;  the  vendor  was  to  de- 
liver an  abstract  within  fourteen 
days  from  the  sale ;  and  to  deduce 
a  good  title ;  objections  to  the  title 
were  to  be  taken  within  twenty- 
one  days  afler  the  delivery  of  the 
abstract;  and  the  purchaser  was 
to  prepare  the  deeds  of  convey- 
ance by  the  10th  of  November: 
Held,  that  no  precise  time  was 
'  fixed  within  which  the  vendor  was 
to  deduce  a  good  title,  and  that 
therefore  a  declaration  against 
him  for  failing  to  do  so  ought  to 
aver  that  he  had  been  allowed  a 
reasonable  time.  Sansom  v. Rhodes, 
Page  261 

VENUE. 
See  Practice,  4. 


WRITS,  FORMS  OF. 

As  framed  by  the  Judges,  in  pursu- 
ance of  the  statute  1  &  2  Vict. 
c.  110.  SSO 
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CORRIGENDA  ET  ADDENDA. 

Page  S87.  line  22.  for  «« clearly!*'  read  «<  closely." 

S93.  1.  19.  for  **  sec/*  read  "see  the  Book  of  Assize.** 
399.  between  lines  6  and  7  insert,  — 

**  My  Lords.  —  In  conclusion,  it  may  be  right  to  observe,  that  the 
same  rule  of  law  which  is  held  to  apply  to  the  present  case,  that  of  a 
claim  by  descent  as  heir  to  ^.,  must  be  held  equally  to  govern  in  a  case 
escheat  for  reverter.  If,  upon  the  death  of  A.  under  the  circumstances 
above  supposed,  the  lord  had  brought  his  writ  of  escheat  for  the  land  on  a 
claim  that  it  had  fallen  to  Yarn  propter  defectum  sanguiniti  or  if  the  heir 
of  the  donor  had  brought  SLformedon  in  the  reverter,  contending  that  the 
estate  tail' was  spent,  and  his  reversion  let  in ;  your  lordships  must  hold, 
if  B,  can  take  as  the  heir  of  A,,  that  both  the  lord  and  the  reversioner  are 
barred  of  their  claim.  And  yet  it  would  seem  difficult  to  maintain,  upon 
any  legal  principle,  that  the  condition  annexed  by  the  law  to  the  original 
grant  of  the  land,  or  the  right  to  the  reversion,  vested  in  the  line  of  the 
donor  tecundumformam  dtmi,  both  of  which  may  have  existed  many  cen- 
turies before  England  and  Scotland  became  one  kingdom,  should  be  in 
any  manner  controlled  or  varied  by  a  rule  derived  from  the  law  of 
Scotland.** 

Pages  from  387  to  447.  for  "3  Victoria,'*  reod  "4  Victoria.'* 
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